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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civ.  5190 

MEARL  C.  TILLMAN  and  EMILY  P.  TILLMAN, 
Husband  and  Wife, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Plaintiffs  complain  and  allege : 

I. 

That  at  all  times  herein  mentioned  the  Federal 
Public  Housing  Authority  was  a  governmental 
agency  created  by  executive  order  No.  9070,  Feb.  24, 
1942  (Title  50  USCA  App.  Sec.  601),  by  virtue  of 
authority  vested  by  act  of  Congress  Dec.  18,  1941 
(Public  Law  354,  77th  Congress,  Title  50  USCA 
A]jp.  601),  as  amended.  Plaintiffs  are  husband  and 
wife. 

II. 

This  Court  has  jurisdiction  of  this  action  under 
Section  24  of  the  Judicial  Code,  28  USCA  41  and 
Chapter  753,  Section  410  et  seq.,  Act  of  Aug.  2, 
1946,  60  Stat.  843,  as  amended,  Title  28  USC,  Sec- 
tion 1346,  known  as  Federal  Tort  Claims  Act. 

III. 

That  on  or  about  the  18th  day  of  January,  1918, 
there  was  created  pursuant  to  the  laws  of  the  State 
of  Oregon  Peninsula  Drainage  District  No.  2  con- 
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sisting  of  the  area  of  land,  lying  in  Multnomah 
County,  Oregon,  bounded  generally  as  follows:  On 
the  north  by  Oregon  Slough  and  Columbia  River; 
on  the  east  by  Peninsula  Drainage  Canal;  on  the 
south  by  Columbia  Slough;  on  the  west  by  a  levee 
running  south  from  the  intersection  of  Union  Ave- 
ime  and  Denver  Avenue  to  the  point  of  intersection 
of  Denver  Avenue  and  Colimibia  Slough;  as  first 
constructed  this  west  levee  had  an  elevation  of  28 
feet  and  was  sixty  feet  in  width  at  the  top;  and 
prior  to  1942  was  raised  to  an  elevation  of  approxi- 
mately 35  feet;  this  said  levee  was  also  used  for 
highway  purposes,  such  highway  l)eing  known  as 
Denver  Avenue  and/or  U.  S.  Highway  99  W;  that 
said  highway  was  also  a  highway  of  the  State  of 
Oregon. 

lY. 

That  at  all  times  mentioned  herein  the  plaintiffs 
were  the  owners  of  certain  real  property  lying 
within  the  boundaries  of  the  said  Peninsula  Drain- 
age District  No.  2  consisting  of  approximately  %ths 
of  an  acre  of  land,  know^n  as  819  N.  Marine  Drive, 
Portland,  Multnomah  County,  Oregon;  said 
property  was  improved  by  a  frame  dwelling  house 
and  chicken  house,  and  upon  which  property  was 
furniture,  furnishings,  equipment,  tools,  clothing, 
personal  effects  and  other  personal  propeii:y,  and 
which  said  premises  were  occupied  by  the  plaintiffs 
as  their  home. 

V. 

That  the  Columbia  River  drains  a  vast  area  of 
land  and  carries  a  tremendous  volume  of  water 
frequently  cresting  at  flood  stage  at  elevation  in 
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excess  of  25  feet.  That  the  plaintiffs  relied  on  the 
protection  and  security  of  the  levees  bordering  and 
enclosing  Peninsula  Drainage  District  No.  2  in 
which  their  above-described  property  is  located  and 
in  reliance  thereon  maintained  their  home  thereon 
and  made  the  valuable  improvements  mentioned. 

VI. 
That  in  November,  1942,  the  Federal  Public  Hous- 
ing Authority,  while  acting  as  an  agency  or  instru- 
mentality of  the  United  States  of  America,  in  order 
to  have  easy  access  to  a  housing  project  then  and 
for  some  time  thereafter  maintained  by  it,  lying  on 
either  side  of  Denver  Avenue,  wrongfully  and  tor- 
tiously  cut  and  severed  the  said  levee  on  which  Den- 
ver Avenue  is  located,  and  excavated  and  removed 
hundreds  of  yards  of  dirt  and  gravel  constituting 
the  levee,  and  thereafter  built  and  established  a 
bridge  continuing  Denver  Avenue  over  such  breach 
and  excavation,  and  an  access  road  or  highway  un- 
der the  level  of  Denver  Avenue  to  the  site  of  the 
housing  project;  that  the  effect  of  this  excavation 
and  severance  of  the  levee  was  to  entirely  destroy  its 
usefulness  in  the  purpose  for  which  it  was  con- 
structed, namely,  to  protect  the  lands  and  property 
of  these  plaintiffs  and  others  situate  in  District  No. 
2,  from  the  flood  waters  of  the  Columbia  River  or 
its  tributaries.  That  the  said  Federal  Public  Hous- 
ing Authority  and  the  U.  S.  Army  Corps  of  En- 
gineers, are  agencies  and  instrumentalities  of  the 
United  States  of  America,  and  both  agencies  main- 
tained said  breach  and  the  bridge  constructed  over 
it  on  Denver  Avenue  and  the  access  road  there- 
mider   continuously    from    November,    1942,    until 
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May,  1948,  and  at  no  time  during  such  period  did 
the  defendant  install,  construct  or  maintain  any  ade- 
quate or  reasonable  levee  or  barrier  to  render  said 
Denver  Avenue  fill  or  levee  again  suitable  for  the 
purpose  that  it  was  used  and  intended,  namely,  to 
protect  the  lands  and  property  lying  within  the 
bomidaries  of  Peninsula  Drainage  District  No.  2, 
including  the  lands  and  property  of  the  plaintiffs 
against  the  flood  waters  of  the  Columbia  River  and 
its  tributaries. 

VII. 

That  in  May,  1948,  the  level  of  the  Columbia 
River  rose  to  flood  stage  reaching  an  elevation  on 
May  30,  1948,  of  approximately  30  feet.  That  on 
said  date  the  lands  lying  in  Peninsula  Drainage 
District  No.  1,  immediately  west  of  and  adjacent  to 
Peninsula  Drainage  District  No.  2,  and  using  Den- 
ver Avenue  levee  as  a  common  boundary,  became 
flooded,  and  water  poured  into  and  against  the  Den- 
ver Avenue  levee. 

VIII. 

That  because  of  the  wrongful  and  tortious  act  of 
the  Federal  Public  Housing  Authority  and  the  U.  S. 
Army  Corps  of  Engineers,  as  agents  and  instrumen- 
talities of  the  defendant,  in  cutting,  severing  and 
removing  a  portion  of  said  Denver  Avenue  levee, 
and  continuing  such  severance,  removal  and  breach, 
the  levee  was  rendered  useless  as  a  protection  against 
the  flood  waters,  and  the  entire  area  of  District  No. 
2,  including  the  lands,  structures,  improvements, 
furniture,  furnishings,  equipment  and  other  per- 
sonal property  of  the  plaintiffs  became  flooded  with 
water;  that  as  a  direct  and  proximate  result  of  the 
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wrongful  and  tortious  act  of  the  defendant  and  the 
flooding  of  the  plaintiffs'  premises,  furnitvire  and 
furnishings,  heating  equipment  and  machinery,  and 
clothing  of  the  plaintiffs  of  the  value  of  $4,987.45, 
was  swept  away  and  destroyed  and  the  plaintiffs 
have  thereby  sustained  damages  in  the  amount  of 
$4,987.45;  that  prior  to  the  flooding  of  the  plain- 
tiffs' premises,  as  hereinbefore  set  forth,  the  jolain- 
tiffs'  land,  residence  and  improvements  were  of  the 
value  of  $4,500.00,  and  as  a  direct  and  proximate 
result  of  the  wrongful  and  tortious  act  of  the  de- 
fendant, said  land,  and  the  improvements  thereon, 
was  depreciated  in  the  amount  of  $2,000.00;  that 
the  plaintiffs  have  suffered  full  damages  in  the 
amount  of  $6,987.45 ; 

IX. 

That  the  plaintiffs  have  presented  no  claim  against 
the  defendant  or  any  of  its  agencies  or  employees 
on  account  of  any  of  the  matters  or  things  herein 
alleged. 

X. 

That  the  plaintiffs  have  agreed  to  pay  their  attor- 
neys herein  a  sum  equal  to  20  per  cent  of  the  amount 
recovered,  as  provided  by  law;  that  such  a  sum  is 
a  reasonable  fee  to  be  paid  for  such  services. 

Wherefore,  these  plaintiffs  pray  for  a  judgment 
against  the  defendant  for  the  sum  of  $6,987.45,  to- 
gether with  plaintiffs'  costs  and  disbursements 
herein  incurred,  said  judgment  to  provide  that  20 
per  cent  of  the  amount  of  recovery  shall  be  paid  to 
plaintiffs'  attorneys  herein. 


8  Mearl  C.  Tillman,  et  ux.,  vs. 

])ated  this  15tli  day  of  December,  1949. 

W.  K.  PHILLIPS,  and 
WM.  C.  RALSTON, 

/s/  CLIFFORD  G.  SCHNEIDER, 
Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  December  15,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  THE  UNITED  STATES 
Comes    now    defendant,    the    United    States    of 
America,  and  for  its  answer  to  the  complaint  al- 
leges : 

First  Defense 

1.  The  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted. 

Second  Defense 

2.  The  Court  has  no  jurisdiction  of  this  action 
under  the  Federal  Tort  Claims  Act  or  otherwise. 

Third  Defense 

3.  The  acts  of  alleged  negligence  described  in  the 
complaint  all  took  place  prior  to  the  enactment  of 
the  Federal  Tort  Claims  Act  and  therefore  such  acts 
of  alleged  negligence  are  not  actionable  under  that 
statute  or  at  all. 

Fourth  Defense 

4.  Section  702c  of  Title  33  of  the  United  States 
Code  specifically  provides  that  defendant  shall  not 
be  liable  for  or  held  responsible  for  damage  caused 
by  floods  or  flood  waters. 
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Fifth  Defense 

5.  All  damage,  loss  or  injury  described  in  the 
complaint  was  caused,  if  at  all,  by  an  exceptionally 
severe  flood  of  ihe  Columbia  River  and  its  tribu- 
taries over  which  the  agenc}^  of  man  had  no  control 
and  all  such  damage,  loss  or  injury,  if  any,  is  the 
result  of  an  act  of  God  for  which  neither  defendant 
nor  its  agencies  or  employees  are  in  any  way  respon- 
sible. 

Sixth  Defense 

6.  The  Court  has  no  jurisdiction  of  this  action 
and  no  claim  is  stated  against  defendant  for  the 
reason  that  all  claims  set  forth  in  the  complaint  in 
so  far  as  they  are  based  upon  an  act  or  omission  of 
an  agency  or  employee  of  defendant,  either  while 
acting  within  the  scope  of  its  or  his  office  or  employ- 
ment or  otherwise,  are  based  upon  the  exercise  or 
performance,  or  the  failure  to  exercise  or  perform,  a 
discretionary  function  or  duty  for  which  defendant 
has  not  consented  to  be  sued  under  the  provisions 
of  the  Federal  Tort  Claims  Act  or  at  all. 

Seventh  Defense 

7.  Defendant  and  all  its  agencies  and  employees 
exercised  due  care  in  all  matters  referred  to  in  the 
complaint. 

Eighth  Defense 

8.  Plaintiff  (s)  by  residing  in,  owTiing  or  possess- 
ing property  located  within  Peninsula  Drainage 
District  No.  2  assumed  all  risk  of  loss  of,  damage  to 
or  destruction  of  the  property  described  in  the  com- 
plaint by  reason  of  the  failure  of  any  embankment 
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surrounding  the  Drainage  District.  If  and  to  the 
extent  that  plaintiff(s)  acquired  or  improved  any 
property  in  Peninsula  Drainage  District  No.  2  after 
the  alleged  acts  of  negligence  or  wrongful  conduct 
referred  to  in  the  complaint,  plaintiff (s)  assumed 
all  risk  of  loss  on  account  of  such  alleged  negligence 
or  Avrongful  conduct  and  waived  all  right  to  com- 
plain thereof. 

Ninth  Defense 

9.  Defendant  denies  each  allegation  of  negli- 
gence or  wrongful  conduct  set  forth  in  the  complaint 
and  alleges  that  if  plaintiff  (s)  suffered  any  damage, 
loss  or  injury  on  accoimt  of  any  negligence  or 
wrongful  conduct,  the  negligence  or  wrongful  con- 
duct which  caused  such  damage,  loss  or  injury  was 
the  negligence  of  plaintiff  (s)  in  residing  in,  owning 
or  possessing  property  located  within  Peninsula 
Drainage  District  No.  2  and  in  failing  to  take  such 
steps  as  might  be  appropriate,  by  or  through  said 
Drainage  District  or  otherwise,  to  provide  adequate 
protection  to  their  property,  and  in  further  failing 
to  remove  their  property  from  said  Drainage  Dis- 
trict prior  to  or  during  the  high  water  period  of 
May,  1948. 

Tenth  Defense 

10.  No  act  or  failure  to  act  of  defendant  or  any 
agency  or  employee  of  defendant  was  the  proximate 
cause  of  any  damage,  loss  or  injury  to  plaintiff  (s). 

Eleventh  Defense 

11.  Defendant  denies  each  allegation  of  the  com- 
plaint except  that  defendant  admits  and  alleges  as 
follows:    At  all  times  mentioned  in  the  complaint 
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the  Federal  Public  Housing  Autiiorit}^  (a  constitu- 
ent unit  of  National  Plousing  Agency  and  created  by 
Executive  Order  9070  dated  February  24,  1942)  was 
an  agency  of  the  United  States.  At  all  such  times 
the  Corps  of  Engineers,  Department  of  the  Army, 
was  an  agency  of  the  United  States.  On  or  about 
September  15,  1917,  there  was  created  pursuant  to 
the  laws  of  the  State  of  Oregon,  a  drainage  district 
known  as  Peninsula  Drainage  District  No.  2,  the 
boundaries  of  which  were  approximately  as  de- 
scribed in  the  complaint.  Peninsula  Drainage  Dis- 
trict No.  2  was  separated  from  Peninsula  Drainage 
District  No.  1,  the  drainage  district  immediately  to 
the  west,  by  a  highway  fill  supporting  Denver  Ave- 
nue. At  all  times  mentioned  in  the  complaint  this 
fill  was  owned  by  the  State  of  Oregon  and  controlled 
by  the  Oregon  State  Highway  Department. 

In  late  1942  or  early  1943,  upon  the  advice  ajid 
with  the  consent  of  the  Oregon  State  Highw^ay  Com- 
mission, an  underpass  was  built  under  Denver  Ave- 
nue at  a  location  where  Denver  Avenue  separates 
the  two  drainage  districts  and  shortly  thereafter  a 
semicircular  embankment  was  constructed  to  sur- 
round the  opening  made  in  the  Denver  Avenue  fill. 
Neither  the  United  States  nor  any  agency  or  em- 
ployee of  the  United  States  constructed  or  at  any 
time  maintained  the  underpass  beneath  Denver  Ave- 
nue nor  the  embankment  surrounding  that  under- 
pass. 

In  May,  1948,  the  Columbia  River  w^as  in  flood. 
On  May  30, 1948,  the  western  embankment  of  Penin- 
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sula  Drainage  District  No.  1  failed  and  that  district 
was  flooded.  In  the  evening  of  May  31,  1948,  the 
ring  embankment  at  the  Denver  Avenue  underpass 
failed  and  Peninsula  Drainage  District  No.  2  was 
flooded  between  Denver  Avenue  and  Union  Avenue. 
Later  that  night  and  on  June  1,  1948,  the  embank- 
ment supporting  Union  Avenue  also  failed  and  the 
balance  of  the  Drainage  District  was  flooded. 

Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  al- 
legations of  the  complaint  which  relate  to  the  occu- 
pancy of  property  by  plaintiff  (s),  to  the  ownership 
of  property  by  plaintiff  (s),  to  damage,  loss  or  injury 
to  or  destruction  of  property,  or  to  the  employment 
of  attorneys  b,y  plaintiff  (s)  and  on  that  ground  de- 
fendant denies  each  such  allegation. 

Wherefore,  defendant  prays : 

1.  That  plaintiff (s)  take  nothing  by  this  action; 

2.  That  the  Court  award  to  defendant  its  costs 
in  this  action  and  such  further  relief  as  to  the  Court 
may  seem  proper. 

/s/  HENRY  L.  HESS, 

United  States  Attorney ; 

/s/  JOHN  R.  BROOKE, 

Ass 't.  United  States  Attorney ; 
/s/  WALKER  DOWRY, 

Special  Ass't.  to  the  Attorney 
General. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  23,  1951. 
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[Title  of  District  Court  and  Cause.] 

Pre-Trial  Order 

A  pre-trial  conference  was  held  in  this  and  related 
cases  on  the  4th  day  of  August,  1953,  the  Honorable 
James  Alger  Fee  presiding.  Plaintiffs  appeared  by 
their  attorney,  William  C.  Ralston.  The  United 
States  appeared  by  its  attorneys,  Henry  L.  Hess, 
United  States  Attorney,  and  Walker  Lowry,  Special 
Assistant  to  the  Attorney  General. 

Now,  Therefore: 

A.  The  parties  have  agreed  and  it  is  hereby  or- 
dered that  the  cases  listed  in  Schedule  A  attached  to 
this  order  shall  be  and  they  are  hereby  consolidated 
with  this  case.  The  consolidated  cases  all  relate  to 
claims  for  property  damage  at  Peninsula  Drainage 
District  No.  2,  Multnomah  County,  Oregon,  arising 
out  of  the  1948  Columbia  River  Flood. 

B.  The  parties  have  agreed  and  it  is  hereby  or- 
dered that  the  trial  and  determination  of  the 
amount,  if  any,  of  the  damage  suffered  by  the  plain- 
tiffs in  the  consolidated  cases  shall  be  postponed 
until  there  has  been  a  trial  court  determination  of 
whether  or  not  the  United  States  is  liable  to  the 
plaintiffs  for  their  damage  if  any. 

C.  For  the  purposes  of  the  decision  and  disposi- 
tion of  these  consolidated  cases,  but  for  no  other 
purpose,  the  parties  agree  as  follows : 
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Agreed  Facts 

1.     The  Columbia  River. 

Tiie  Columbia  River  has  its  source  in  Columbia 
Lake,  British  Columbia,  75  miles  north  of  the  inter- 
national boundary.  From  its  source  the  river  flows 
northwesterly  for  a  distance  of  200  miles;  it  then 
turns  and  flows  almost  due  south  a  distance  of  260 
miles  to  enter  the  United  States  near  the  northeast 
border  of  the  State  of  Washington.  From  the  inter- 
national boundary  to  a  point  15  miles  below  the 
mouth  of  the  Snake  River,  a  distance  of  441  miles, 
the  river  flows  in  a  southerly  direction  through  the 
eastern  part  of  the  State  of  Washington;  it  then 
turns  and  flows  westward  a  distance  of  309  miles, 
forming  a  boundary  between  Oregon  and  Washing- 
ton, to  discharge  into  the  Pacific  Ocean  at  a  point 
160  miles  south  of  the  Straits  of  Juan  de  Fuca  and 
610  miles  north  of  San  Francisco  Bay.  The  river 
has  a  total  length  of  1,210  miles,  of  which  750  miles 
are  in  the  United  States.  The  southern  limits  of  its 
basin  are  in  Nevada  and  the  eastern  boundary  of 
the  basin  is  the  continental  divide.  The  Columbia, 
with  its  tributaries,  drains  parts  of  seven  states  and 
a  large  part  of  British  Columbia.  The  total  area  of 
the  l^asin  is  approximately  259,000   square   miles. 

The  maximum  discharge  of  the  Columbia  River 
customarily  occurs  in  early  summer,  usually  in 
June.  It  results  principally  from  the  melting  of 
snow  in  the  Rocky  Mountains  and  contiguous  ranges 
from  Yellowstone  Park,  Wyoming,  on  tho  south  to 
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Mt.  Robson  Park,  British  Columbia,  on  the  north. 
In  the  period  from  1858  to  1947,  there  have  been 
four  occasions  on  which  the  flow  of  the  river  at  The 
Dalles  has  exceeded  900,000  feet  per  second :  In  1862, 
1876,  1880  and  1894.  From  the  mouth  of  the  Snake 
to  and  through  the  Cascade  Range,  the  river  in  gen- 
eral flows  through  a  narrow  valley  or  gorge.  From 
the  head  of  tidal  waters  near  Bonneville  to  the  sea, 
^  distance  of  142  miles,  the  bottom  land  areas  vary 
in  width  from  a  few  hundred  feet  to  about  six  miles. 

The  Corps  of  Engineers  of  the  United  States 
Army  has  made  the  following  formal  reports  relat- 
ing to  flood  control  and  bank  protection  on  the 
Columbia  River:  A  report  dated  1918  entitled  "Car- 
rolls  to  Stella,  Washington";  a  report  dated  1926 
entitled  "Martin  Bluff  to  Lewis  River,  Washing- 
ton"; a  report  dated  1928  entitled  "Bank  Protec- 
tion Between  Ilwaco  and  Chinook,  Washington";  a 
report  dated  1931  entitled  "Protection  of  Banks 
and  Dikes  to  Prevent  Shoaling  by  Erosion";  a  re- 
port dated  1931  entitled  ' '  Columbia  River  and  Trib- 
utaries"; a  report  dated  1935  entitled  "Flood  Con- 
trol Report";  a  report  dated  1936  entitled  "Cohnn- 
bia  River  and  Tributaries";  and  a  report  dated  1937 
entitled  "Preliminary  Examination  for  Flood  Con- 
trol of  Columbia  River." 

2.    Site  of  Peninsula  Drainage  District  No.  2. 

Peninsula  Drainage  District  No.  2  is  situated  in 
Multnomah  County,  Oregon.  It  lies  approximately 
107  miles  above  the  mouth  of  the  Columbia  Rivc]* 
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and  approximately  5  miles  above  the  confluence  of 
the  Colmnbia  and  Willamette  Rivers.  The  general 
boundaries  of  Peninsula  Drainage  District  No.  2 
are :  On  the  north,  the  Columbia  River ;  on  the  east, 
an  excavated  channel  known  as  the  City  Cut,  which 
connects  the  Columbia  River  and  Columbia  Slough ; 
on  the  south,  Columbia  Slough ;  and  on  the  west,  the 
highway  fill  su^jporting  Denver  Avenue.  Denver 
Avenue  marks  the  boundary  between  Peninsula 
Drainage  District  No.  2  and  Peninsula  Drainage 
District  No.  1.  During  periods  of  high  water  in  the 
Columbia  River,  water  surrounds  Peninsula  Drain- 
age District  No.  2  on  the  north,  east  and  south.  The 
water  on  the  east  and  south  is  backwater  which  car- 
ries no  perceptible  current. 

Unless  otherwise  noted,  the  situation  described  in 
this  agreed  statement  of  facts  existed  during  May 
and  early  June,  1948,  and  particularly  on  May  30, 
May  31  and  June  1,  1948. 

3.    Elevation  of  Peninsula  Drainage  District  No.  2. 

The  total  area  within  Peninsula  Drainage  District 
No.  2  is  approximately  1,425  acres.  This  area  varies 
in  elevation  from  0  to  22  feet  m.s.h,  with  most  of  the 
area  below  15  feet  m.s.l.,  and  hence  below  average 
flood  height  in  the  Columbia  River.  In  the  absence 
of  protecting  embankments  most  of  the  area  of  the 
district  would  be  inundated  during  periods  of  nor- 
mal river  flow  but  during  periods  of  very  low  flow  a 
substantial  part  of  the  area  would  be  dry. 

All  references  in  this  agreed  statement  of  facts  to 
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mean  sea  level  are  to  mean  sea  level  as  fixed  by  the 
1929  adjustment. 

4.  Drainage  of  Peninsula  Drainage  District  No.  2. 

The  natural  drainage  of  Peninsula  Drainage  Dis- 
trict No.  2  is  from  east  to  west  and  from  north  to 
south.  Drainage  water  is  collected  in  sloughs  and 
shallow  ditches  which  converge  on  a  pumping  sta- 
tion located  near  the  Columbia  Slough  levee  in  the 
southwesterly  portion  of  the  district.  This  is  the 
main  pumping  station  within  th(^  district  and  there 
is  no  way  for  drainage  water  to  be  removed  from  the 
district  except  through  this  station.  The  two  pumps 
at  the  station  transfer  drainage  water  from  the  dis- 
trict to  Columbia  Slough.  They  have  a  total  rated 
capacity  of  from  20,000  to  37,500  g.p.m.  depending 
on  the  existing  head. 

5.  Levee   Work   by   Peninsula    Drainage    District 
No.  2. 

Peninsula  Drainage  District  No.  2  was  organized 
on  September  25,  1917,  under  the  drainage  district 
laws  of  the  State  of  Oregon,  and  has  ever  since  con- 
tinued in  existence.  In  June,  1917,  the  area  west 
and  immediately  adjacent  to  Peninsula  Drainage 
District  No.  2  was  organized  as  a  drainage  district 
known  as  Peninsula  Drainage  District  No.  1.  The 
highway  fill  supporting  Denver  Avenue  was  in  exist- 
ence in  1917.  and  that  highway  became  the  boundary 
between  the  two  districts.  During  the  period  from 
1917  to  1921,  Peninsula  Drainage  District  No.  2 
built  levees  on  the  north,  south  and  east.    This  levee 
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work  was  done  by  bucket  and  suction  dredges.  The 
materials  to  build  the  levees  were  taken  from  the 
Columbia  River,  from  the  city  drainage  canal  and 
from  Columbia  Slough. 

The  district  constructed  the  north  levee  to  a  mini- 
mum elevation  of  approximately  33  feet  m.s.l.,  with 
a  crown  width  averaging  from  8  to  30  feet,  and  slopes 
of  approximately  1  on  2  (one  foot  of  vertical  dis- 
tance for  every  tw^o  feet  of  horizontal  distance)  and 
1  on  3,  to  give  a  base  width  at  the  inside  average 
ground  level  of  from  60  to  100  feet  or  more.  This 
north  levee,  together  with  the  high  gi'ound  w^hich 
formed  a  portion  of  it,  extended  for  approximately 
10,384  feet  eastward  from  Denver  Avenue  to  the 
right  bank  of  the  city  drainage  canal.  The  levee  was 
constructed  by  hydraulic  methods.  It  w^as  built  of 
sand  dredged  from  Columbia  River  and  pumped  to 
the  site  of  the  levee.  The  work  was  completed  in 
1921.  That  portion  of  the  south  levee  between  Den- 
ver Avenue  and  Union  Avenue  was  built  by  Penin- 
sula Drainage  District  No.  2  in  1917.  Sandy  silt  was 
borrowed  from  Columbia  Slough  and  installed  at 
the  levee  site  by  bucket  dredges.  This  levee  section, 
approximately  6,500  feet  in  length,  was  constructed 
to  a  minimum  elevation  of  approximately  33  feet 
m.s.l.,  with  a  cro^^m  width  averaging  from  8  to  10 
feet  and  slopes  of  approximately  1  on  2,  and  1  on  3, 
to  give  a  base  width  at  the  inside  average  ground 
level  of  from  60  to  80  feet  or  more.  The  east  levee 
of  the  district  and  that  portion  of  the  southern  levee 
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east  of  Union  Avenue  were  completed  by  Peninsula 
Drainage  District  No.  2  in  1921.  These  levees  were 
constructed  of  sandy  silt  borrowed  from  Columbia 
Slough  and  the  city  canal  and  installed  at  the  levee 
site  by  bucket  dredges.  The  levees  were  constructed 
to  the  same  dimensions  as  that  portion  of  the  south 
levee  between  Denver  Avenue  and  Union  Avenue. 

The  levees  thus  constructed  by  Peninsula  Drain- 
age District  No.  2  were  intended  to  provide  protec- 
tion against  a  flood  in  the  Columbia  River  equal  to 
the  1876  flood,  the  second  highest  then  of  record. 
The  total  cost  to  the  district  of  constructing  the 
levees  was  $131,767.61.  Peninsula  Drainage  District 
No.  2  has  no  source  of  income  other  than  assess- 
ments against  the  land  included  in  the  district. 
Funds  to  pay  the  cost  of  the  levees  were  obtained  in 
the  first  instance  by  bond  issues.  The  bonds  were 
redeemed  by  annual  assessments  against  the  district 
lands.  The  district  now  has  and  ever  since  its  or- 
ganization has  had  power  to  arrange  for  such  assess- 
ments to  provide  funds  for  the  construction  or  main- 
tenance of  levees  which  protect  the  district. 

6.    Levee  "Work  by  the  Corps  of  Engineers. 

In  1934  it  was  suggested  to  Congress  that  Federal 
funds  should  be  expended  to  give  additional  flood 
protection  to  various  areas  within  the  Columbia 
River  Basin,  including  Peninsula  Drainage  District 
No.  2.  By  an  Act  entitled  ''An  Act  to  provide  a 
preliminary  examination  of  Columbia  River  and  it?i 
tributaries  in  the  State  of  Washington  Vvdth  a  view 
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to  control  of  its  flood  waters,"  approved  June  13, 
1934  (Public  Law  No.  339,  73rd  Congress),  Congress 
authorized  the  Secretary  of  War  to  make  a  prelimi- 
nary survey  of  the  Columbia  River  and  its  tribu- 
taries and  make  a  recommendation  to  Congress  as  to 
the  desirablility  of  expending  Federal  funds  for 
flood  control  purposes.  Pursuant  to  this  authoriza- 
tion the  Corps  of  Engineers  prepared  a  report  rec- 
ommending, among  other  things,  that  the  front  and 
back  levees  of  Peninsula  Drainage  District  No.  2  be 
raised  and  strengthened.  The  Corps  of  Engineers 
found  that  at  some  points  these  levees  had  settled  to 
the  extent  that  the  top  of  the  levee  was  at  or  only 
slightly  above  the  1876  flood  plane.  By  Section  5  of 
the  Flood  Control  Act  of  1936,  49  Stat.  1590,  Con- 
gress authorized  the  War  Department,  under  direc- 
tion of  the  Secretary  of  War  and  supervision  of  the 
Chief  of  Engineers,  to  proceed  with  the  work  recom- 
mended by  the  Corps  at  an  estimated  cost  of  $287,- 
200  and  with  the  local  cooperation  specified  in  the 
1936  Act.  The  Peninsula  Drainage  District  No.  2 
project  as  thus  proposed  and  approved  provided  for 
the  restoration  of  the  levees  to  provide  a  3-foot  free- 
board above  the  level  of  a  flood  of  the  1876  mag- 
nitude. 

The  work  on  the  north  levee  consisted  of  the  con- 
struction of  approximately  956  feet  of  river-front 
concrete  wall  and  the  reconstruction  of  approxi- 
mately 3,181  feet  of  earth  levee  and  appurtenant 
work.  The  work  on  the  south  levee  consisted  of  the 
reconstruction  of  approximately  2.20  miles  of  earth 
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levee.  The  work  on  the  east  levee  consisted  of  the 
reconstruction  of  1.32  miles  of  earth  levee.  The 
Peninsula  Drainage  District  No.  2  levees  as  thus 
reconstructed  were  huilt  to  a  mean  sea  level  eleva- 
tion of  from  33.0  to  35.0  feet.  The  crown  mdth  of 
the  north  levee  was  12  feet  in  the  reconstructed  sec- 
tion where  the  levee  carried  no  road  and  from  20  to 
30  feet  in  that  portion  of  the  levee  where  the  levee 
carried  a  road.  The  crown  width  of  the  south  levee 
as  reconstructed  was  12  feet.  The  riverward  slopes 
of  the  north  levee  were  not  reconstructed  except 
w^here  revetments  were  placed.  There  the  slopes 
were  1  on  2.  The  landward  slopes  of  the  north  levee 
were  constructed  1  on  3.  On  sections  not  recon- 
structed the  wslopes  ranged  from  1  on  2  to  1  on  4  to 
give  an  approximate  width  at  the  inside  average 
ground  level  of  90  to  100  feet  or  more.  Between 
Denver  and  Union  Avenues  the  slopes  of  the  south 
levee  WTre  1  on  2  to  give  an  approximate  width  at 
the  inside  average  ground  level  of  70  feet  or  more. 
East  of  Union  Avenue  the  landward  slope  of  the 
south  levee  was  made  1  on  3  to  give  a  base  w^idth  of 
100  feet  or  more.  The  east  levee  had  a  riverward 
slope  of  1  on  2  and  a  landward  slope  of  1  on  3  to 
give  an  approximate  width  at  the  inside  average 
ground  level  of  100  feet  or  more.  The  east  levee  had 
a  crown  width  of  12  feet.  The  north,  south  and  east 
levees  were  all  reconstructed  from  material  taken 
from  borrow  pits  outside  of  Peninsula  Drainage 
District  No.  2.  This  material  was  predominantly 
silt  and  clay.  It  was  placed  in  the  levee  by  draglines, 
trucks  and  carryalls.    The  construction  w^ork  was 
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(lone  by  private  contractors  according  to  plans  and 
^specifications  provided  by  the  Corps  of  Engineers. 
The  v.'ork  of  the  Corps  of  Engineers  on  the  levees 
was  completed  in  1940.  Control  of  the  levees  was 
formally  surrendered  to  Peninsula  Drainage  Dis- 
trict No.  2  by  sections  as  they  were  completed  and 
the  final  release  was  made  on  August  2,  1944.  The 
United  States  does  not  own  and  it  has  never  owned 
the  land  upon  which  the  levees  are  built.  Subject 
to  such  contentions  as  may  hereinafter  be  made  with 
respe(;t  to  the  high  water  period  of  1948,  at  no  time 
subsequent  to  the  time  the  levees  were  surrendered 
to  Peninsula  Drainage  District  No.  2  have  these 
levees  been  controlled  or  maintained  by  the  United 
States  or  by  any  agency  or  employee  of  the  United 
States. 

7.    The  Western  Embankment  at  Peninsula  Drain- 
age District  No.  2. 

The  western  boundary  of  Peninsula  Drainage  Dis- 
trict No.  2  is  the  highway  fill  which  supports  Denver 
Avenue.  This  fill  was  constructed  in  1915  and  1916 
b}^  Multnomah  County,  Oregon,  at  the  expense  of 
the  Interstate  Bridge  Commission,  as  one  of  the 
approaches  to  the  interstate  bridge  which  crosses  the 
Columbia  River  from  Oregon  to  Washington.  The 
fill  was  constructed  by  hydraulic  methods.  A  suction 
dredge  pumped  sand  from  Oregon  Slough  to  the  site 
of  the  fill.  The  fill  was  built  at  an  elevation  of  ap- 
proximately 37.6  feet  m.s.l.,  with  a  crown  width  of 
approximately  92  feet  (of  which  56  feet  were  paved) 
and  slopes  of  approximately  1  on  3  to  give  a  width 
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at  average  ground  level  of  317.6  feet  or  more.  Tliis 
till  was  built  over  a  right-of-way  conveyed  to  Mult- 
nomah County  by  the  Peninsula  Industrial  Com- 
pany under  date  of  March  16,  1915.  The  deed  was 
recorded  in  Book  687,  Page  39  of  the  Multnomah 
Comity  Deed  Records.  This  deed  conveyed  a  strip 
of  ground  80  feet  in  width,  but  gave  the  County  ad- 
ditional rights,  including  the  right  to  place  the  toe 
of  the  slopes  of  any  embankments  on  the  adjoining 
real  property  belonging  to  the  grantor  together  with 
the  right  to  waste  earth  upon  the  said  land  wher- 
ever necessary  by  reason  of  any  fill  or  other  struc- 
ture placed  by  said  Multnomah  County  on  the  land 
conveyed,  but  provided  further  that  nothing  therein 
contained  should  be  construed  to  convey  any  inter- 
ests in  the  land  of  the  grantor  other  than  the  80 
feet  wide  strip  of  land  conveyed. 

This  deed  contained  the  following  condition : 

' '  Provided,  However,  and  this  conversance  is  made 
upon  the  following  express  conditions  which  are 
hereby  declared  and  agreed  to  be  conditions  subse- 
quent. 

"(a)  That  the  said  Multnomah  County  shall 
within  three  (3)  years  from  the  date  of  this  convey- 
ance construct  or  cause  to  be  constructed  and  there- 
after maintained  upon  that  part  of  the  tract  of  land 
herein  described  as  Parcel  B,  which  is  north  of  the 
north  bank  of  Columbia  Slough,  a  fill  and  embank- 
ment which  shall  as  far  as  possible  duplicate  the  fill 
and  embankment  to  be  constructed  bv  said  Multno- 
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mah  County  upon  Parcel  A  as  described  herein,  the 
west  side  line  of  the  crown  of  said  fill  or  embank- 
ment to  coincide  substantially  with  the  west  side  line 
of  said  Parcel  B  and  shall  within  said  period  pro- 
vide and  thereafter  maintain  a  public  highway  over 
said  Parcel  B  which  shall  be  reasonably  sufficient 
for  the  accommodation  of  j^ublic  travel  thereover 
and  if  sufficient  funds  shall  be  available  out  of  the 
proceeds  of  the  so-called  interstate  bridge  bonds  of 
Multnomah  County  to  pave  said  highway  in  sub- 
stantially the  same  manner  as  the  highway  to  be  con- 
structed over  the  said  Parcel  A  herein  described 
shall  be  paved  then  and  within  said  period  above 
prescribed  said  Multnomah  County  shall  likewise 
pave  the  said  highw^ay  to  be  constructed  over  the 
said  Parcel  B  as  herein  described  which  pavement 
shall  thereafter  be  maintained  in  the  manner  pro- 
vided by  law." 

This  deed  also  contained  among  other  things  the 
following  resei^ation  to  the  grantor  and  its  succes- 
sors in  title : 

"(e)  The  right  to  construct  and  maintam  on  any 
portion  of  the  said  two  parcels  hereby  conveyed  not 
occupied  or  at  any  time  required  or  to  be  required 
by  the  roadway  or  roadways  at  any  time  to  be  con- 
structed thereon  by  Multnomah  County,  such  fills, 
embankments  and  roadways  as  the  grantor  or  its 
successors  shall  determine  and  with  the  right  in  the 
said  grantor,  its  successors  or  assigns,  to  occupy 
and  use  the  same,  which  said  fills,  embankments  and 
roadways  may  be  supported  in  whole  or  in  part  by 
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any  fill,  embankment  or  structure  constructed  or 
maintained  or  either  of  said  parcels  by  Multnomah 
County. ' ' 

On  or  about  June  1,  1917,  Peninsula  Drainage 
District  No.  1  was  organized  and  adopted  Denver 
Avenue,  then  known  as  Derby  Street,  as  its  eastern 
boundary.  At  that  time  there  was  no  protection  for 
this  district  from  waters  from  the  east  except  the 
Denver  Avenue  or  Derby  Street  fill.  On  September 
25,  1917,  Peninsula  District  No.  2  was  organized  and 
adopted  Denver  Avenue  as  its  western  boundary. 
The  two  districts  placed  a  culvert  approximately 
5  X  5  through  the  Denver  Avenue  fill  and  adopted  a 
common  drainage  system  so  that  the  waters  would 
drain  from  District  No.  2  through  the  drainage  cul- 
vert to  District  No.  1  and  there  be  pumped  by  a 
mutually  owned  pumping  plant  into  Columbia 
Slough. 

On  December  31,  1926,  a  correction  deed  of  the 
right-of-way  was  given  by  Peninsula  Industrial 
Company  to  Multnomah  County  after  the  fill  had 
been  completed.  This  deed  was  given  for  the  pur- 
pose of  correcting  the  description  of  the  prior  deed, 
the  fill  having  been  built  off  of  the  original  descrip- 
tion. This  deed  also  limited  the  area  conveyed  to  a 
strip  80  feet  in  width  and  repeated  and  confirmed 
the  restrictions  and  reservations  in  the  prior  deed. 
This  deed  is  recorded  in  Book  182,  Page  298  of  the 
Multnomah  County  Deed  Records. 

Under  date  of  March  26,  1928,  the  Board  of  Com- 
missioners of  Peninsula  Drainage  District   No.   2 
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filed  a  petition  for  amendment  of  the  plan  of  recla- 
mation. Paragraph  II  of  the  petition  reads  as  fol- 
lows : 

"The  plan  for  reclamation  heretofore  adopted  by 
and  for  said  Peninsnla  Drainage  District  Number 
Two,  provided  for  the  construction  of  dikes  and 
levees  surrounding  the  District  to  an  elevation  of 
twenty-eight  feet,  and  said  dikes  and  levees  have 
been  constructed  and  completed  in  accordance  with 
said  plan  for  reclamation.  The  Derby  Street  ap- 
proach to  the  Interstate  Bridge,  by  which  Penin- 
sula Drainage  District  Number  Tw^o  is  now  bounded 
and  enclosed  on  the  west,  was  constructed  by  the 
County  of  Multnomah  to  an  elevation  of  thirty-three 
feet  at  the  crown.  The  dikes  and  levees  constructed 
by  and  enclosing  Multnomah  Drainage  District 
Number  One  of  Multnomah  County,  Oregon,  situ- 
ated immediately  to  the  east  of  Peninsula  Drainage 
District  Number  Two,  are  all  constructed  to  an 
elevation  of  thirty-two  feet  at  the  top.  Your  peti- 
tioners have  been  informed  by  the  engineer  for 
Peninsula  Drainage  District  Number  Two  that  the 
dikes  and  levees  enclosing  said  Peninsula  Drainage 
District  Number  Two  should  all  be  constructed  to 
an  elevation  of  thirty-three  feet;  and  various  land 
owners  in  said  District  have  made  application  to 
your  petitioners  as  the  Board  of  Supervisors  of  said 
District,  to  make  provision  for  the  construction  of 
said  dikes  and  levees  to  an  elevation  of  thirty-three 
feet." 
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On  May  19,  1928,  an  order  was  made  by  tlie  Hon. 
Judge  Tazwell,  Judge  of  the  Circuit  Court,  Probate 
Department  for  Multnomah  County,  confirming  and 
approving  the  amended  plan.  The  Court  then  ap- 
pointed three  (3)  supervisors  with  authority  to  pro- 
ceed to  carry  out  the  construction  work  i3rovided 
by  such  plan  and  appointed  three  (3)  commissioners 
to  assess  the  benefits  and  damages  to  the  property 
within  the  district.  On  August  22,  1928,  the  commis- 
sioners so  appointed  by  the  Court  filed  their  report 
on  which  they  found  that  no  lands  within  the  district 
would  l)e  damaged  and  all  of  them  would  be  bene- 
fited equally  and  assessed  the  same  at  Twenty-five 
and  no/100  ($25.00)  Dollars  per  acre  to  cover  the 
cost  of  this  amended  plan  of  improvement.  Follow- 
ing improvements  made  to  the  levees  under  this  re- 
organization plan,  ending  in  the  early  1930 's.  Dis- 
tricts Nos.  1  and  2  separated  their  drainage  system. 
The  culvert  under  Denver  Avenue  was  plugged  and 
Drainage  District  No.  2  drained  its  surplus  waters 
to  its  south  dike  along  the  Columbia  Slough,  put  in 
its  own  pumping  plant  and  from  that  time  on 
pumped  its  drainage  waters  over  the  dike  into  the 
Columbia  Slough. 

The  Interstate  Bridge  Commission  transferred 
control  of  the  Denver  Avenue  approach  to  the  inter- 
state Bridge  to  Multnomah  County  on  January  1, 
1929.  On  March  26,  1937,  the  Oregon  State  High- 
w^ay  Commission  took  over  control  of  Denver  Ave- 
nue by  resolution  of  the  State  Highway  Commission 
and  on  that  date  Denver  Avenue  became  an  Oregon 
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State  highway.  Since  then,  Denver  Avenue  has  been 
owned  by  the  State  of  Oregon  and  controlled  by  the 
Oregon  State  Highway  Dej)artment.  Denver  Ave- 
nue has  been  in  regular  use  as  a  public  highway  since 
it  was  first  constructed  in  1915  or  1916.  Neither  the 
land  on  which  said  highway  is  located  nor  the  fill 
itself,  except  that  joortion  which  rests  upon  private 
property  and  has  been  acquired  by  the  United  States 
as  an  adjoining  owner,  has  ever  belonged  to  the 
United  States  and  (subject  to  such  contentions  as 
may  hereafter  be  made  with  respect  to  the  high 
water  period  of  May,  1948)  at  no  time  has  the  fill 
ever  been  maintained  or  controlled  by  the  United 
States  or  by  any  agency  or  employee  of  the  United 
States. 

In  the  latter  part  of  1943  or  early  in  1944,  the; 
Oregon  State  Highway  Commission  constructed  a 
traffic  interchange  at  the  intersection  of  Denver  Ave- 
nue and  Union  Avenue,  filling  in  and  utilizing  the 
high  ground  from  Denver  Avenue  to  North  Port- 
land Eoad  and  from  Union  Avenue  to  North  Port- 
land Eoad  in  such  a  way  that  a  levee  and  high 
ground  to  an  elevation  of  approximately  31  feet  sep- 
arated Drainage  Districts  No.  1  and  No.  2,  and  the 
protection,  if  any,  afforded  by  the  Denver  Avenue 
fill  was  not  affected  except  by  a  lowered  elevation  of 
approximately  four  feet. 

In  connection  with  the  construction  of  this  traffic 
interchange  an  underpass  was  constructed  beneath 
Union  Avenue  which  was  not  protected  by  stop  logs 
or  any  other  flood  protection  structure.    The  work 
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on  this  underpass  by  the  Oregon  State  Highway 
Commission  was  completed  March  23,  1944. 

In  1944,  the  Oregon  State  Highway  Commission 
constructed  an  underpass  at  the  intersection  of  Den- 
ver Avenue  and  Columbia  Slough,  permitting  traffic 
under  Denver  Avenue  on  Schmeer  Road,  and  also 
built  an  access  road  at  the  same  location,  permitting 
traffic  to  continue  north  on  Denver  Avenue  from 
Schmeer  Road.  At  the  time  this  underpass  and  ac- 
cess road  were  constructed,  the  levees  of  Peninsula 
Drainage  Districts  Nos.  1  and  2  were  already  in 
existence.  The  underpass  was  located  on  the  north 
bank  of  Columbia  Slough.  In  connection  with  the 
construction  of  the  underpass,  which  was  located 
south  of  the  south  levee  of  Peninsula  Drainage  Dis- 
trict No.  1,  the  western  end  of  the  south  levee  of 
Peninsula  Drainage  District  No.  2  was  relocated 
slightly  to  the  north  of  its  former  location.  The  un- 
derpass and  access  road  on  the  east  of  the  Denver 
Avenue  fill  were  so  constructed  that  the  elevation 
of  Denver  Avenue  was  not  affected  and  the  service- 
ability, if  any,  of  the  Denver  Avenue  fill  as  a  levee 
and  protection  against  flood  waters  occurring  in 
either  Drainage  District  No.  1  or  Drainage  District 
No.  2  was  not  impaired.  The  work  by  the  Oregon 
State  Highway  Commission  in  connection  with  the 
underpass  was  completed  July  25,  1945. 

8.    The  Levees  of  Peninsula  Drainage  District  No.  1. 

West  of  the  highway  fill  supporting  Denver  Ave- 
nue lies  Peninsula  Drainage  District  No.  1.  The 
levees  of  that  district  provide  protection  for  Penin- 
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sula  Drainage  District  No.  2  in  the  sense  that  in  the 
absence  of  a  failure  of  one  or  more  of  those  levees, 
flood  waters  can  not  approach  Peninsula  Drainage 
District  No.  2  from  the  west.  The  levees  of  Peninsula 
Drainage  District  No.  1  are  described  below. 

a.     The  north  and  south  embankments :   Levee  work 
by  Peninsula  Drainage  District  No.  1. 

Peninsula  Drainage  District  No.  1  was  organized 
on  June  1,  1917,  under  the  drainage  district  laws 
of  the  State  of  Oregon,  and  has  ever  since  continued 
in  existence.  In  1917,  when  the  district  was  or- 
ganized, the  railway  fills  along  the  west  side  of  the 
district  were  or  were  a])out  to  be  constructed  and 
those  fills  were  then  the  only  protective  embank- 
ments for  the  district  on  the  w^esterly  side.  The  Den- 
ver Avenue  fill  was  in  existence  in  1917,  and  that  fill 
became  the  only  protective  embankment  for  the  dis- 
trict on  the  easterly  side.  The  Drainage  District 
undertook  the  work  of  providing  protection  on  the 
north  and  south  sides.  The  north  levee  was  origi- 
nally located  partly  adjacent  to  and  partly  immedi- 
ately behind  (south  of)  the  high  groimd  paralleling 
Oregon  Slough.  This  levee  was  constructed  by  hy- 
draulic methods.  Sand  was  dredged  from  Oregon 
Slough  and  pumped  to  the  site  of  the  levee.  The 
levee  was  constructed  to  a  minimum  elevation  of 
approximately  30  feet  m.s.L,  with  a  crown  width 
averaging  10  to  12  feet  and  slopes  of  approximately 
1  on  5  (one  foot  of  vertical  elevation  for  every  5 
feet  of  horizontal  distance)  to  give  a  base  width 
at  the  inside  average  ground  level  of  50  feet  or  more. 
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The  levee  together  with  the  high  ground  which 
formed  a  part  of  it  extended  for  approximately  7,000 
feet  from  Denver  Avenue  on  the  east  to  the  railroad 
fills  on  the  west.  The  levee  work  was  completed  by 
1918. 

The  south  levee  was  located  along  the  right  bank 
of  and  parallel  to  Columbia  Slough.  This  levee  was 
also  completed  by  1918.  Material  was  borrowed 
from  the  Columbia  Slough  area  and  hoisted  to  the 
site  of  the  levee.  The  levee  was  constructed  to  a 
minimum  elevation  of  approximately  30  feet  m.s.L, 
with  a  crown  width  averaging  8  feet  and  slopes  of 
approximately  1  on  3  to  give  a  base  width  at  the 
inside  average  ground  level  of  70  feet  or  more. 
The  levee  was  approximately  7,500  feet  long.  The 
levees  thus  constructed  by  Drainage  District  No.  1 
were  intended  to  provide  protection  against  a  flood 
in  the  Columbia  River  equal  to  the  1876  flood,  the 
second  highest  on  record  at  that  time. 

The  total  cost  to  the  Drainage  District  of  con- 
structing these  levees  was  $21,376.64.  Peninsula 
Drainage  District  No.  1  has  no  source  of  funds  other 
than  assessments  against  the  land  included  in  the 
district.  Funds  to  pay  the  cost  of  the  levees  were 
obtained  in  the  first  instance  by  the  sale  of  bonds  to 
Peninsula  Industrial  Company,  one  of  the  Swift 
companies.  Funds  to  redeem  the  bonds  were  ob- 
tained by  annual  assessments  against  the  land  within 
the  district  at  the  rate  of  $7.00  per  acre.  The  district 
now  has  and  ever  since  its  organization  has  had 
power  to  arrange  for  such  assessments  to  provide 
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funds  for  the  construction  or  maintenance  of  levees 
which  protect  the  district. 

In  1935  the  Corps  of  Engineers,  at  the  direction 
of  Congress,  investigated  and  reported  to  Congress 
on  the  condition  of  levees  along  the  Columbia  River, 
including  those  constructed  by  Peninsula  Drainage 
District  No.  1.  They  had  then  settled  to  such  an 
extent  that  in  some  places  the  top  of  the  levee  was 
from  0.5  to  1.5  feet  below  the  1876  flood  plane.  In  the 
judgment  of  the  Engineers  they  were  also  of  insuf- 
ficient section  to  provide  the  protection  for  which 
they  were  intended. 

b.  The  north  and  south  embankments :   Levee  work 
by  the  Corps  of  Engineers. 

In  1934  it  was  suggested  to  Congress  that  Federal 
funds  should  be  expended  to  give  additional  flood 
protection  to  various  areas  withi]i  the  Columbia 
River  basin,  including  Peninsula  Drainage  District 
No.  1.  By  an  Act  entitled  "An  Act  to  Provide  a 
Preliminary  Examination  of  Columbia  River  and 
its  Tributaries  in  the  State  of  Washington,  with  a 
View  to  the  Control  of  Its  Flood  Waters"  approved 
June  13,  1934  (Public  Law  No.  339,  73rd  Congress), 
Congress  authorized  the  Secretary  of  War  to  make 
a  preliminary  survey  of  the  Columbia  River  and 
its  tributaries  and  make  a  recommendation  to  Con- 
gress as  to  the  desirability  of  expending  Federal 
funds  for  flood  control  purposes.  Pursuant  to  this 
authorization,  the  Corps  of  Engineers  prepared  a 
report  recommending,  among  other  things,  that  the 
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north  and  south  levees  of  Peninsula  Drainage  Dis- 
trict No.  1  be  rais(^d  and  strengthened.  By  Section 
5  of  the  Flood  Control  Act  of  1936  (49  Stat.  1590) 
Congress  authorized  the  War  Department,  under 
direction  of  the  Secretary  of  War  and  supervision 
of  the  Chief  of  Engineers,  to  proceed  with  this  work 
at  an  estimated  cost  of  $133,300  and  with  the  local 
cooperation  specified  in  the  Act.  The  Peninsula 
Drainage  District  No.  1  project  as  thus  proposed 
and  approved  did  not  include  protection  for  the  in- 
dustrial plants  situated  on  the  northerly  strip  of 
high  ground  paralleling  Oregon  Slough.  This  was 
for  the  reason  that  the  north  levee  as  constructed 
by  Peninsula  Drainage  District  No.  1  was  partly 
behind  rather  than  in  front  of  this  high  ground.  In 
order  to  provide  protection  to  the  high  ground  and 
the  industrial  plants  located  upon  it,  the  project  for 
Peninsula  Drainage  District  No.  1  was  amended  and 
a  project  report  revised  accordingly  and  dated  April 
25,  1940,  was  approved  by  the  Chief  of  Engineers 
and  by  Peninsula  Drainage  District  No.  1. 

The  flood  protection  structures  for  Peninsula 
Drainage  District  No.  1  authorized  by  Congress  and 
the  work  undertaken  by  the  Corps  of  Engineers  and 
approved  by  Peninsula  Drainage  District  No.  1  was 
confined  entirely  to  the  north  and  south  levees  of  the 
district.  The  work  done  on  the  north  consisted  of 
the  construction  of  approximately  0.45  miles  of 
river  front  concrete  wall  and  approximately  0.74 
miles  of  earth  levee  and  appurtenant  w^ork.  The 
work  done  on  the  south  consisted  of  the  reconstruc- 
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tion  of  approximately  1.4  miles  of  earth  levee, 
thereby  raising  the  existing  levee  from  3  to  6  feet. 
These  levees  were  constructed  to  a  mean  sea  level 
elvation  of  from  34.7  to  34.9  feet.  The  crown  width 
of  the  north  levee  varied  from  6  to  12  feet.  The 
crown  w^idth  of  the  south  levee  was  12  feet  and  it 
was  approximately^  25  feet  above  average  ground 
level  on  the  landward  side.  The  riverward  and  land- 
ward slopes  of  the  north  levee  ranged  between  1  on 
1^2  to  1  on  3  to  give  an  approximate  width  at  the 
inside  average  ground  level  of  44  feet  or  more.  The 
south  levee  had  a  riverward  slope  of  1  on  2%  and  a 
landward  slope  of  1  on  3  to  give  an  approximate 
Avidth  at  the  inside  average  ground  level  of  150  feet 
or  more.  The  levees  were  reconstructed  from  ma- 
terial taken  from  borrow  pits  within  Peninsula 
Drainage  District  No.  1.  This  material  was  pre- 
dominantly silt  and  clay.  It  was  hauled  to  the  levee 
sites  by  trucks  or  carryalls.  The  construction  work 
was  done  by  private  contractors  according  to  plans 
and  specifications  established  by  the  Corps  of  En- 
gineers. 

The  work  of  the  Corps  of  Engineers  on  the  levees 
was  completed  in  1941.  Control  of  the  levees  was 
formally  surrendered  to  Peninsula  Drainage  Dis- 
trict No.  1  on  September  15,  1941.  Subject  to  the 
rights,  if  any,  which  the  United  States  acquired  by 
virtue  of  the  condemnation  proceeding  begun  on 
November  4,  1942,  in  the  District  Court  of  the  Dis- 
trict of  Oregon,  Civil  No.  1604,  neither  the  land  on 
which  these  levees  are  situated  nor  the  levees  them- 
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selves  belong  to  or  have  ever  belonged  to  the  United 
States.  Subject  to  such  contentions  as  may  herein- 
after be  made  with  respect  to  the  high  water  period 
of  May,  1948,  at  no  time  subsequent  to  September  15, 
1941,  have  these  levees  been  controlled  or  maintained 
by  the  United  States  or  any  agency  or  employee  of 
the  United  States. 

c.  The  western  embankment :  The  Union  Pacific  till. 

Between  Peninsula  Drainage  Distiict  No.  1  and 
lands  on  the  west  subject  to  flood  are  located  the 
railroad  fill  of  the  Spokane,  Portland  &  Seattle  Rail- 
way Company,  the  railroad  fill  leased  by  Union  Pa- 
cific Railroad  Company  from  Oregon-Washington 
Railroad  &  Navigation  Company  and  the  highway 
fill  supporting  North  Portland  Road.  The  Union 
Pacific  fill  extends  northerly  from  Columbia  Slough 
levee  a  distance  of  approximately  3,200  feet  to  where 
it  joins  the  fill  of  the  Spokane,  Portland  &  Seattle 
Railway  Company.  Between  this  point  of  junction 
and  the  Columbia  Slough  levee  flood  waters  can  by- 
pass the  S.  P.  &  S.  Ry.  Co.  fill  and  hence  in  this 
area,  the  Union  Pacific  fill  alone  prevents  flood  wa- 
ters from  reaching  Peninsula  Drainage  District  No. 
1.  North  of  the  point  of  junction  a  single  structure 
consisting  of  the  combined  railroad  fills  and  the 
highway  fill  supporting  North  Portland  Road  is  be- 
tween the  District  and  lands  on  the  west  subject  to 
flood.  It  is  this  structure  north  of  the  point  of  junc- 
tion which  failed  on  May  30,  1948. 

The  Union  Pacific  fill  south  of  the  point  of  junc- 
tion with  the  Spokane,  Portland  &  Seattle  Raihvay 
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Company  fill  has  a  crown  width  of  approximately  24 
feet,  an  average  height  of  ajDproximately  30  feet 
above  average  inside  ground  level  and  slopes  of  ap- 
proximately 1  on  1%  to  give  the  fill  an  average 
ground  level  width  of  130  feet  or  more.  This  south- 
erly fill  was  constructed  between  July,  1909,  and 
April,  1911,  by  the  Oregon  &  Washington  Railroad 
Company,  the  predecessor  in  interest  of  the  Oregon- 
Washington  Railroad  &  Navigation  Company  from 
whom  the  Union  Pacific  Railroad  Company  leases 
the  fill  and  the  tracks  which  it  carries.  Prior  to  the 
construction  of  the  fill,  which  began  in  1909,  the 
tracks  of  the  railroad  w^re  carried  over  the  same 
site  by  a  trestle.  This  trestle  was  constructed  be- 
tween February  and  September,  1908.  The  present 
fill  was  created  by  dumping  material  down  through 
and  over  the  trestle.  The  stringers  of  the  trestle 
were  removed  but  the  piling  was  not.  According  to 
the  best  available  information  the  material  used  to 
make  the  fill  came  from  the  portal  area  of  the  Penin- 
sula tunnel.  It  was  predominantly  a  sandy  loam 
with  some  clay  content. 

North  of  the  point  of  junction  of  the  Union  Pa- 
cific Railroad  Company  fill  with  the  Spokane,  Port- 
land &  Seattle  Railway  Company  fill,  the  combined 
fill  continues  for  a  distance  of  about  1,000  feet.  At 
this  point  a  fill  supporting  tracks  of  Spokane,  Port- 
land &  Seattle  Railway  Company,  Union  Pacific 
Railroad  Company  (as  lessee),  and  Peninsula  Ter- 
minal Company,  begins  to  turn  eastward  toward  the 
industrial  plants  located  on  the  high  ground  which 
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constitutes  the  northerly  portion  of  Peninsula 
Drainage  District  No.  1.  The  Spokane,  Portland  & 
Seattle  Railway  Company  fill  continues  in  a  north- 
erly direction  to  Oregon  Slough. 

According  to  best  information  now  available  that 
portion  of  the  fill  supporting  the  Union  Pacific  track 
which  constitutes  a  single  structure  with  the  fill  of 
the  Spokane,  Portland  &  Seattle  Railway  Company 
(and  which  includes  the  portion  through  which  flood 
waters  passed  on  May  30,  1948),  was  constructed 
some  time  between  1910  and  1918  by  the  same 
method  which  was  used  to  construct  the  southern 
portion  of  the  Union  Pacific  fill.  The  fill  was  built 
by  dumping  material  of  a  sandy  nature  over  and 
through  an  existing  trestle.  The  trestle  stringers 
were  removed  but  the  piling  was  not.  This  fill  rests 
on  land  belonging  in  undivided  interests  to  the  Spo- 
kane, Portland  &  Seattle  Railway  Company  and 
the  Northern  Pacific  Railway  Company.  Subject  to 
such  contentions  as  may  hereinafter  be  made  with 
respect  to  the  high  water  period  of  May,  1948,  the 
fill  is  and  always  has  been  owned,  maintained  and 
controlled  by  one  or  more  of  the  railroad  companies. 

The  entire  fill  carrying  the  Union  Pacific  tracks 
has  been  in  daily  use  since  it  was  first  constructed. 
The  daily  volume  of  traffic  has  averaged  between  one 
and  twenty  trains.  Subject  to  such  contentions  as 
imay  hereinafter  be  made  with  respect  to  the  high 
water  period  of  May,  1948,  the  fill  has  never  sub- 
sided, caved  or  sloughed  off  and  maintenance  has 


38  Mearl  C.  Tillman,  et  iix.,  vs. 

consisted  entirely  of  normal  ballasting  and  normal 
track  m^aintenance. 

d.  The  western  embankment:    The  Spokane,  Port- 
land &  Seattle  Eailroad  Company  fill. 

From  the  j miction  of  the  Union  Pacific  Railroad 
Company  fill  with  the  Spokane,  Portland  &  Seattle 
Railway  Company  fill  north  to  the  Oregon  Slough 
levee  is  approximately  3,550  feet.  Flood  protection 
in  this  area  is  provided  to  Peninsula  Drainage  Dis- 
trict No.  1  by  a  single  structure  consisting  of  the 
railroad  company  fills  and  the  fill  carrying  North 
Portland  Road. 

Construction  of  the  Spokane,  Portland  &  Seattle 
Raihvay  Company  fill  was  conrmenced  in  1907  as 
part  of  the  original  construction  of  that  railroad. 
The  fill  was  built  to  carry  the  main  line  tracks  O'f 
the  railroad  part  of  the  way  from  the  high  ground 
north  of  Columbia  Slough  to  the  bridge  across 
Oregon  Slough.  The  distance  across  this  low  area  is 
approximately  8,415  feet.  From  1907  to  1918  the 
railroad  was  carried  across  this  area  in  part  by  a 
fill  and  in  part  by  trestlework.  The  southern  5,960 
feet  (which  includes  the  area  that  failed),  were 
filled;  the  next  2,105  feet  to  the  north  were  trestle- 
work  ;  the  last  350  feet  were  filled.  The  trestle  was 
required  because  in  1907  when  the  railroad  was  built 
the  area  east  and  upstream  of  the  railroad  right  of 
way  was  not  protected  from  flood  during  high  water 
of  the  Columbia  River.  Thus  provision  had  to  be 
made  to  permit  drainage  of  that  area  as  the  river 
subsided  to  normal  flow. 
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The  material  which  was  used  to  construct  the  1907 
fill  was  obtained  from  St.  John's  cut.  It  was  almost 
entirely  sand.  The  fill  was  built  by  first  constructing 
a  work  trestle  either  along  the  central  portion  or 
along  one  side  of  the  site  of  the  proposed  fill.  Ma- 
terial was  then  transported  by  rail  from  St.  John's 
cut  and  dumped  through  and  over  the  work  trestle. 
The  trestle  piling  was  not  removed.  The  stringers 
were  removed.  The  fill  was  constructed  to  an  eleva- 
tion of  approximately  46.37  feet  m.s.l.,  with  an  aver- 
age crown  width  of  32  feet  and  slopes  of  1  on  1%  to 
give  an  approximate  base  width  at  average  inside 
ground  level  of  172  feet  or  more.  The  construction 
work  was  done  by  contractors  holding  contracts  with 
the  Spokane,  Portland  &  Seattle  Railway  Company 
and  it  took  place  in  1907  and  1908.  The  w'ork  trestle 
was  not  intended  to  and  never  did  carry  ordinary 
railroad  traffic.  Upon  completion  of  the  fill  and  the 
removal  of  the  trestle  stringers  the  entire  weight  of 
the  rail  traffic  rested  on  the  fill  and  not  the  trestle. 
The  fill  as  thus  constructed  in  1907  and  1908  ex- 
tended from  the  high  ground  north  of  Columbia 
Slough  to  a  point  2,455  feet  south  of  the  southern 
abutment  of  the  Oregon  Slough  railroad  bridge.  It 
was  a  section  of  this  fill  which  failed  on  May  30, 
1948. 

In  1918  the  trestlework  to  the  north  of  the  1907 
fill  was  filled,  partially  by  hydraulic  methods.  Sand 
w^as  dredged  from  Oregon  Slough  and  pumped  over 
and  through  the  trestle,  which  was  not  removed,  un- 
til the  fill  reached  an  elevation  of  approximately  28 
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feet  m.s.l.  To  complete  the  fill  to  its  final  elevation 
of  approximately  46.37  feet  m.s.l.,  material  was  rail 
hauled  from  St.  John's  cut  and.  dumped  over  and 
through  the  trestle.  The  material  was  almost  en- 
tirely sand.  The  trestle  piling  was  not  removed  but 
the  stringers  were  removed.  The  fill  as  completed 
had  an  average  crown  width  of  32  feet  and  slopes 
of  1  on  3  riverward  and  1  on  IV2  landward  to  create 
an  average  base  mdth  at  average  inside  ground  level 
of  131  feet  or  more. 

The  entire  Spokane,  Portland  &  Seattle  Railway 
Company  fill  is  situated  on  land  owned  by  that  com- 
pany and  the  Northern  Pacific  Railroad  Company 
as  tenants  in  common.  A  two-thirds  interest  in  the 
land  is  owned  by  the  Spokane,  Portland  &  Seattle 
Railway  Company  and  a  one-third  interest  by  the 
Xorthern  Pacific  Railway  Company.  The  fill  itself 
is  owned  in  the  same  portions  by  the  same  com- 
panies. Subject  to  such  contentions  as  may  herein- 
after be  made  with  respect  to  the  May,  1948,  high 
water  period,  the  fill  is  and  has  always  been  con- 
trolled and  maintained  by  the  Spokane,  Portland  & 
Seattle  Railway  Company. 

The  fill  is  located  on  the  main  line  of  the  Spokane, 
Portland  &  Seattle  Railway  Company  and  it  has 
been  in  daily  use  since  it  was  first  constructed.  De- 
tailed traffic  records  are  not  available  for  the  early 
years  but  from  1910  when  railroad  operations  began 
until  1936,  an  average  of  not  less  than  14  passenger 
trains  went  across  the  fill  each  day,  each  train  weigh- 
ing an  average  of  from  650  to  1,000  tons.  There  was 
in  addition  a  daily  movement  of  freight  trains  each 
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weighing  an  average  of  between  500  to  2,000  tons. 
From  1936  to  1942,  an  average  of  not  less  than  20 
trains  crossed  the  fill  each  day,  each  weighing  an 
average  of  at  least  1,000  tons.  From  1942  to  date, 
the  fill  has  carried  an  average  of  45  trains  a  day, 
each  weighing  an  average  of  1,500  tons. 

The  detailed  train  records  of  the  Spokane,  Port- 
land &  Seattle  Kailway  Company  show  that  during 
the  period  from  May  15  to  and  including  June  15, 
1946,  1,442  trains  crossed  the  fill,  weighing  a  total 
of  2,526,013  tons.  For  the  same  period  during  1947, 
1,590  trains  crossed  the  fill,  weighing  a  total  of 
2,951,214  tons.  Subject  to  such  contentions  as  may 
hereinafter  be  made  with  respect  to  the  high  water 
period  of  May,  1948,  the  fill  has  never  subsided, 
caved  or  sloughed  off  and  maintenance  has  con- 
sisted entirely  of  normal  ballasting  and  normal  track 
maintenance. 

e.  The  western  embankment ;  North  Portland  Road. 

Immediately  to  the  west  of  the  fill  of  the  Spokane, 
Portland  &  Seattle  Railway  Company  is  the  high- 
way fill  supporting  North  Portland  Road.  On  May 
30,  1948,  and  for  several  years  prior  thereto,  this 
fill  was  separated  from  the  fill  of  the  Spokane,  Port- 
land &  Seattle  Railway  Company  by  a  depression  5 
or  6  feet  deep  and  8  to  10  feet  wide.  The  depression 
did  not  extend  to  the  original  natural  ground  level 
and  below  the  surface  of  the  depression  the  highway 
fill  and  the  railroad  fill  joined  to  constitute  a  single 
structure. 

This  highway  fill  was  constructed  in  1933  by  Mult- 
nomah County,  Oregon.  The  fill  was  constructed  by 
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hydraulic  methods.  Sand  was  dredged  from  Oregon 
Slough  and  pumped  to  the  site  of  the  fill.  North 
Portland  Road  between  Columbia  Slough  and  Ore- 
gon Slough  lies  on  a  slight  grade;  hence  the  eleva- 
tion of  the  fill  varies  from  place  to  place.  At  the 
point  where  the  fill  failed  on  May  30,  1948,  it  had  an 
elevation  of  29.9  feet  m.s.L,  a  crown  width  of  34  feet 
and  slopes  of  1  on  5  to  give  a  wddth  to  the  fill  of 
approximately  83  feet  at  the  point  where  it  joined 
the  Spokane,  Portland  &  Seattle  Railway  Company 
fill,  and  a  \^ddth  at  the  base  of  the  fill  of  approxi- 
mately 175  feet. 

The  fill  and  the  right  of  way  to  maintain  it  were 
transferred  by  Multnomah  County  to  the  State  of 
Oregon  on  September  27,  1933.  The  fill  has  ever 
since  been  maintained  and  controlled  by  the  Oregon 
State  Highway  Department.  In  1933,  that  Depart- 
m.ent  paved  the  fill  to  a  width  of  approximately  22 
feet  with  7  to  9  inches  of  concrete.  The  concrete  was 
laid  on  a  layer  of  clay  one  foot  thick.  The  land  on 
which  the  fill  is  located  does  not  belong  to  the  United 
States.  Subject  to  such  contentions  as  may  herein- 
after be  made  with  respect  to  the  May,  1948,  high 
water  period,  neither  the  United  States  nor  any 
agency  or  employee  of  the  United  States  has  ever 
controlled  or  maintained  the  fill. 

North  Portland  Road  has  been  in  daily  use  since 
1933.  Detailed  traffic  figures  are  available  for  the 
period  subsequent  to  1939,  and  they  show  that  traffic 
over  the  fill  has  averaged  1,500  cars  per  day.  The 
fiJl  has  never  subsided,  caved  or  sloughed  off  and 
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only   normal   highway   maintenance    has    been   re- 
quired. 

9.  Comparison  of  Levee  Elevations. 

The  north  or  river  front  levee  of  Peninsula  drain- 
age District  No.  2,  after  the  reconstruction  work  by 
the  Corps  of  Engineers,  had  a  mean  sea  level  eleva- 
tion from  station  to  station  as  follows : 

Nature  of  Structure  Station  Elevation  in  Feet 

Levee  0/19  to    32/00  34.6 

Levee  32/00  to    41/16  34.0 

Floodwall    41/16  to    44/62  33.8 

Levee  44/62  to    73/50  33.9 

Floodwall    73/50  to    79/60  33.9 

Levee  79/60  to  104/50  33.0 

The  south  or  back  levee  of  Peninsula  Drainage 
District  No.  2,  after  the  reconstruction  work  by  the 
Corps  of  Engineers,  had  a  mean  sea  level  elevation 
from  station  to  station  as  follows : 

Nature  of  Structure  Station  Elevation  in  Feet 

Levee  104/50  to  133/00  35.00 

Levee  133/00  to  160/00  34.9 

Levee  160/00  to  191/00  34.8 

Levee  191/00  to  215/00  34.7 

Levee  215/00  to  250/00  34.6 

Levee  250/00  to  285/00  34.5 

The  north  or  river-front  levee  of  Peninsula  Drain- 
age District  No.  1,  after  the  reconstruction  w^ork  by 
the  Corps  of  Engineers,  had  a  mean  sea  level  eleva- 
tion from  station  to  station  as  followT>: 

Nature  of  Structure  Station  Elevation  in  Feet 

Levee  2/25  to    20/50  34.9 

Levee  20/60  to    36/53  34.8 

Floodwall   36/53  to    41/00  34.8 

Floodwall    41/00  to    50/80  34.7 

Levee  50/80  to    61/55  34.7 
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The  south  or  back  levee  of  Peninsula  Drainage 
District  No.  1,  after  the  reconstruction  work  by  the 
Corps  of  Engineers,  had  a  mean  sea  level  elevation 
from  station  to  station  as  follows: 

Nature  of  Structure  Station  Elevation  in  Feet 

Levee  125/50  to  150/50  34.7 

Levee  150/50  to  175/50  34.8 

Levee  175/50  to  200/00  34.9 

As  indicated  above,  the  lowest  point  in  the  levee 
system  of  Peninsula  Drainage  District  No.  2  was  1.7 
feet  below  the  lowest  point  in  the  levee  system  of 
Peninsula  Drainage  District  No.  1. 

10.  Flood  Crests  in  Prior  Years. 

Records  are  available  at  Vancouver,  Washington, 
recording  flood  crests  in  the  Columbia  River  since 
1901.  The  ten  highest  flood  crests  for  the  period 
from  1901  to  1948,  and  the  date  of  each  are  listed 
below : 

Year  Flood  Crest  m.s.l.  (1929  adjustment) 

1948  June  1,  13,  14 32.4 

1933  June  19 27.7 

1928  May  31  27.6 

1921  June  12  27.4 

1903  June  16-17  27.0 

1916  July  3-6  26.7 

1917  June  22 26.7 

1913  June  13  26.6 

1927  June  18-20  26.1 

1922  June  11 25.6 

Records  for  the  Portland  guage  on  the  Willamette 
River  are  available  for  the  period  since  1876.  The 
ten  highest  flood  crests  for  the  period  from  1876  to 
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1948,  and  the  date  of  each,  are  set  forth  below,  to- 
gether with  an  indication  as  to  whether  the  flood  was 
principally  in  the  Willamette  or  Columbia  Rivers. 

Flood  Crest  m.s.l. 
Year  (1929  adjustment)  River 

1894  June  7 34.2  Columbia 

1948  June  1,  14 31.1  Columbia 

1876  June  24 29.4  Columbia 

1880  July  1-2  28.5  Columbia 

1882  June  14-16  27.3  Columbia 

1887  June  21 26.9  Columbia 

1933  June  13  26.0  Columbia 

1928  May  31  25.6  Columbia 

1921  June  12,  13  25.5  Columbia 

1899  June  23  25.4  Columbia 

11.  The  Construction  of  Vanport. 

Vanport,  a  war  housing  project  belonging  to  the 
United  States  and  located  within  Peninsula  Drain- 
age District  No.  1,  was  constructed  for  the  purpose 
of  providing  housing  for  persons  engaged  in  war 
work  in  the  Portland,  Oregon- Vancouver,  Washing- 
tion,  area,  and  particularly  for  employees  of  the 
three  shipyards  in  that  area  operated  by  Kaiser 
Company,  Inc.  Vanport  was  within  three  miles  of 
each  of  the  three  yards. 

In  the  summer  of  1942,  the  Kaiser  yards  were  em- 
ploying approximately  46,000  persons.  Kaiser  Com- 
pany, Inc.,  expected  to  expand  the  operation  of  the 
yards  and  to  employ  in  that  connection  a  total  of 
about  97,000  men.  It  therefore  became  necessary  to 
provide  housing  for  the  new  employees.  Since  exist- 
ing facilities  in  the  Portland  area  were  already 
overburdened,  Kaiser  Company,  Inc.,  proposed  to 
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the  United  States  Maritime  Commission,  an  agency 
of  the  United  States,  that  the  company  construct 
with  funds  to  be  provided  by  the  Maritime  Com- 
mission, 10,000  dwelling  units  in  the  Portland- Van- 
couver area,  at  an  estimated  cost  of  $21,905,400.  Of 
these  units,  4,000  w^ere  to  be  located  in  or  near  Van- 
couver, Washington,  and  6,000  were  to  be  located  in 
the  Portland  area.  The  site  proposed  by  Kaiser 
Company,  Inc.,  for  the  6,000  Portland  units  was  the 
Vanport  site.  Kaiser  Company,  Inc.,  then  held  an 
option  to  ]niy  640  acres  within  Peninsula  Drainage 
District  No.  1,  and  it  was  proposed  that  300  of  the 
640  acres  be  used  for  the  housing  project.  The 
Kaiser  proposal  was  submitted  to  the  Maritime 
Commission  in  July,  1942. 

In  July,  1942,  National  Housing  Agency,  an 
agency  of  the  United  States  (created  by  the  Presi- 
dent of  the  United  States  by  Executive  Order  9070 
dated  February  24,  1942),  with  authority  to  provide 
war  housing,  had  no  funds  available  for  the  Van- 
port  project.  It  was  anticipated  that  funds  for  that 
purpose  would  become  available  al^out  September 
15,  1942.  The  Maritime  Commission,  because  of  the 
urgent  need  for  war  shipping,  was  unwilling  to 
delay  construction  of  the  Vanport  housing  until  that 
date.  Accordingly,  an  arrangement  was  made  be- 
tween the  Maritime  Commission,  National  Housing 
Agency  and  Kaiser  Company,  Inc.,  whereby  the 
Maritime  Commission  authorized  Kaiser  Company, 
Inc.,  to  proceed  immediately  with  the  construction 
of  6.000  units  at  the  Vanport  site,  at  an  estimated 


United  States  of  America  47 

cost  not  to  exceed  $13,200,000.  It  was  understood 
that  when  Congress  provided  funds  to  the  National 
Housing  Agency,  a  formal  contract  for  the  construc- 
tion of  the  housing  would  be  executed  between  the 
National  Housing  Agency  and  Kaiser  Company, 
Inc.,  and  that  upon  the  execution  of  that  contract 
the  arrangement  between  the  Maritime  Commission 
and  Kaiser  Company,  Inc.,  would  be  cancelled. 

These  steps  were  taken  as  planned.  Funds  were 
made  available  by  Congress  to  the  National  Hous- 
ing Agency  and  thereafter  a  contract  was  made  be- 
tween the  United  States  represented  by  the  Federal 
Public  Housing  Authority  (a  constituent  unit  of 
National  Housing  Agency  and  created  by  Executive 
Order  9070  dated  February  24,  1942),  and  Kaiser 
Company,  Inc.,  whereby  Kaiser  Company,  Inc., 
agreed  on  a  cost-plus-a-fixed-fee  basis  to  construct 
the  Vanport  housing.  The  contract  was  executed  as 
of  August  1,  1942.  Kaiser  Company,  Inc.,  in  turn 
subcontracted  the  construction  work  to  two  Portland 
construction  contractors,  George  H.  Buckler  and 
Charles  B.  Wegman. 

Dwelling  units  at  Vanport  first  became  available 
for  occupancy  on  or  about  December  15,  1942.  The 
construction  of  Vanport  was  substantially  completed 
by  August  6,  1943.  As  completed,  Vanport  consisted 
of  approximately  1,000  buildings  containing  ap- 
proximately 10,000  dwelling  units,  together  with 
commercial  facilities,  administrative  offices,  service 
annexes  and  social,  recreational  and  commuRity  fa- 
cilities.   The  dwelling  units  at  Vanport  were  fur- 
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nished  at  the  expense  of  the  United  States  and  the 
furnishings  belonged  to  the  United  States.  The  cost 
to  the  United  States  of  constructing  and  furnishing 
Vanpoii:,  including  the  cost  of  the  land,  was  ap- 
proximately $25,750,000.  The  land  on  which  Van- 
port  was  built  was  acquired  by  the  United  States 
from  Kaiser  Company,  Inc.,  and  others  by  a  con- 
demnation preceding  filed  in  this  Court  on  Novem- 
ber 4,  1942. 

'Bj  an  instrument  effective  as  of  October  15,  1942, 
and  numbered  HA  (ORE-35053)  mph  101,  the 
United  States,  acting  through  the  Federal  Public 
Housing  Authority,  made  an  arrangement  concern- 
ing Vanport  with  the  Housing  Authority  of  Port- 
land. Thereafter  and  on  April  12,  1943,  these  par- 
ties entered  into  a  second  agreement  numbered  HA 
(ORE-35053)  mph  102  whereby  the  instrument  of 
October  15,  1942,  was  rescinded  as  of  the  date  of  its 
execution  and  the  instrument  of  April  12,  1943,  sub- 
stituted in  its  place.  This  second  instrument  con- 
tinued in  effect  until  the  parties  on  February  17, 
1944,  executed  a  new  instrument  numbered  HA 
(ORE-35021)  mph  102  which  became  effective  as  of 
January  1,  1944.  This  instrument  of  February  17, 
1944,  related  not  only  to  the  premises  at  Vanport 
but  to  other  premises  a?  well.  It  was  in  effect  in 
May  and  June,  1948,  and  thereafter. 

12.     Construction    of    Denver    Avenue    Underpass 
and  Ring  Levee. 

On  August  28,  1942,  John  E.  Mead,  Housing  Ad- 
ministrator of  the  Oregon  Shipbuilding  Corpora- 
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tion,  a  comjoany  affiliated  with  Kaiser  Company, 
Inc.,  wrote  to  the  Oregon  State  Highway  Commis- 
sion advising  the  Commission  that  Kaiser  Company, 
Inc.,  was  constructing  a  housing  project  adjacent 
to  Denver  Avenue  and  requesting  the  highway  de- 
partment to  build  entrance  roads  to  the  project 
from  Denver  Avenue  by  means  of  an  underpass.  On 
September  1,  1942,  R.  H.  Baldock,  Chief  Engineer 
of  the  Oregon  State  Highway  Commission,  replied 
to  Mr.  Mead  stating  that  the  Highway  Commission 
would  be  pleased  to  design  the  underpass  and  ar- 
range for  its  construction  providing  that  federal 
funds  were  made  available  to  ]3ay  for  the  work. 
In  accordance  with  this  suggestion,  the  Highway 
Commission  prepared  and  furnished  to  Kaiser 
Company,  Inc.,  detailed  plans  and  specifications  for 
the  construction  of  the  underpass.  The  underpass 
was  constructed  in  accordance  with  these  plans  and 
specifications. 

By  an  instrument  dated  October  20,  1942,  Kaiser 
Company,  Inc.,  subcontracted  the  work  of  building 
the  Denver  Avenue  underpass  to  Tower  Sales  & 
Erecting  Company,  a  corporation  doing  construc- 
tion in  Portland.  Tower  Sales  &  Erecting  Company 
in  turn  made  arrangement  to  have  part  of  the  work 
done  by  the  R.  A.  Heintz  Construction  Company  of 
Portland  and  by  Berke  Bros.  Construction  Com- 
pany of  Portland.  The  actual  construction  work 
on  the  underpass  began  on  or  about  November  2, 
1942,  under  the  supervision  of  Lowell  A.  Johnston, 
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an  engineer  employed  by  the  Oregon  State  Highway 
Commission,  It  was  Mr.  Johnston's  responsibility 
to  see  to  it  that  the  underpass  was  constructed  in 
accordance  with  the  plans  and  specifications  pre- 
pared by  the  Oregon  State  Highway  Commission, 
The  work  on  the  underpass  was  completed  in  Feb- 
ruary or  March,  1943. 

The  original  construction  of  the  ring  levee  began 
on  or  about  February  19,  1943.  The  work  was  done 
by  the  contractors  working  on  the  Denver  Avenue 
underpass  and  particularly  by  Berke  Bros.  Con- 
struction Company.  The  work  continued  during 
March  and  part  of  April,  1943.  The  ring  levee  was 
constructed  from  sand  hauled  from  Sand  Island  on 
the  Columbia  River.  The  site  of  the  levee  was 
staked  out  and  the  sand  was  dumped  at  the  staked 
location  by  trucks  which  circled  the  levee.  After  it 
was  dumped  from  the  trucks,  the  sand  was  pushed 
into  place  by  two  D-8  caterpillar  bulldozers,  each 
weighing  approximately  50,000  pounds.  A  caterpil- 
lar motor  grader  with  a  number  12  blade,  weighing 
approximately  23,000  pounds  assisted  in  leveling 
the  sand.  The  levee  was  built  in  six  inch  lifts,  that 
is,  the  sand  was  spread  in  six  inch  layers  and  com- 
pacted by  the  movement  of  the  bulldozers  and  other 
equipment  across  it.  The  work  on  the  structure 
was  completed  in  April,  1943. 

In  the  fall  of  1943,  George  H.  Buckler,  one  of 
the  Vanport  contractors,  made  arrangements  with 
Fred  Christensen,  a  Portland  contractor,  to  raise 
the  elevation  of  the  ring  levee  to  34.9  feet,  to  widen 
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its  top  to  a  width  of  12  feet  and  to  lay  a  clay 
blanket  on  the  eastern  or  outside  slope  of  the  levee. 
During  August  and  September,  1943,  Mr.  Christen- 
seii  did  this  work  on  the  ring  levee  in  accordance 
with  plans  furnished  him  by  Kaiser  Compan}^,  Inc. 

The  ring  levee  as  thus  completed  was  approxi- 
mately 800  feet  long.  Its  crown  width  beginning 
with  its  junction  with  the  Denver  Avenue  fill  on 
the  north  and  continuing  for  approximately  300 
feet  w\^s  12  feet.  Thereafter  the  crown  width  of  the 
levee  gradually  decreased  until  at  station  4  -|-  50 
(that  is,  450  feet  from  the  northern  end  of  the 
levee)  the  crown  width  was  7.5  feet.  This  crowni 
width  continued  to  the  southern  end  of  the  levee. 
The  inside  or  western  slope  of  the  levee  was  1  on  2 ; 
the  outside  slope  was  1  on  11/2-  The  entire  structure 
was  completed  to  an  elevation  of  34.9  feet  m.s.l.  The 
average  base  width  at  average  ground  level  of  the 
levee  structure  itself  was  approximatly  100  feet. 
Beginning,  however,  approximately  50  feet  from 
the  northern  end  of  the  structure  the  inside  slope 
joined  with  the  fill  which  had  been  constructed  to 
support  the  double  roadway  leading  east  through 
the  underpass  and  circling  up  to  Denver  Avenue. 
This  double  roadway  had  a  total  crow^n  width  of 
approximately  55  feet.  It  was  built  on  a  grade  so 
that  in  a  distance  of  approximately  900  feet  the 
elevation  of  the  roadway  rose  from  about  20  feet 
m.s.l.,  where  it  left  the  underpass,  to  34.9  feet  m.s.l. 
w^here  it  joined  Denver  Avenue.  At  the  point  where 
the  crown  width  of  the  ring  levee  was  reduced  from 
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12  to  10.5  feet,  that  is  approximately  300  feet  from 
the  northern  end  of  the  levee,  the  roadway  was 
within  7  feet  of  the  top  of  the  levee.  At  approxi- 
mately 450  feet  from  the  northern  end  of  the  levee, 
where  its  crown  width  was  reduced  to  7.5  feet,  the 
roadway  was  within  5  feet  of  the  top  of  the  levee 
and  it  continued  to  rise.  The  fill  supporting  the 
roadway  was  constructed  in  March  and  April,  1943. 
The  material  used  in  the  construction  was  sand  ob- 
tained in  part  from  the  underpass  cut  through  Den- 
ver Avenue  and  in  part  from  Sand  Island.  The 
roadway  fill  had  a  base  width  of  approximately  70 
feet  to  give  a  total  base  width  for  the  levee  itself 
plus  the  roadway  of  approximately  150  feet.  The 
outside  or  eastern  slope  of  the  ring  levee  was  cov- 
ered with  a  blanket  of  clay  three  feet  thick.  The 
clay  was  obtained  from  an  excavation  in  connection 
with  a  housing  project  on  North  Interstate  Boule- 
vard in  the  Portland  area.  It  was  hauled  by  trucks 
to  the  site  of  the  ring  levee  and  dumped  and  graded 
into  place.  Approximately  8,425  yards  of  clay  were 
used  for  the  clay  blanket  on  the  eastern  slope  of 
the  levee. 

The  plans  prepared  by  the  Oregon  State  Highway 
Commission  for  the  construction  of  the  Denver  Ave- 
nue underpass  and  the  roadways  connected  with  it 
called  for  the  installation  of  an  18-inch  culvert  be- 
neath the  roadway  which  circled  from  the  underpass 
up  to  Denver  Avenue.  The  drainage  of  this  culvert 
was  from  west  to  east  and  its  purpose  was  to  drain 
the  area  enclosed  by  the  roadway.    The  culvert  was 
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installed  under  the  supervision  of  the  Oregon  State 
Highway  Commission.  When  the  ring  levee  was  con- 
structed the  culvert  was  extended  a  short  distance 
on  its  eastern  end.  There  it  joined  a  24-inch  culvert 
which  roughly  paralleled  Denver  Avenue  on  the  east 
and  which  was  part  of  the  drainage  system  for 
Peninsula  Drainage  District  No.  2.  There  was  a 
manhole  at  the  junction  of  the  two  culverts.  This 
manhole  was  a  short  distance,  approximately  20 
feet,  each  of  the  eastern  toe  of  the  ring  levee.  The 
18-inch  culvert  was  provided  with  a  flood  gate  on  its 
eastern  end.  The  purpose  and  effect  of  this  flood 
gate  was  to  prevent  flood  waters  in  Peninsula 
Drainage  District  No.  2  from  flowing  through  the 
culvert  into  the  underpass  area  and  on  into  Penin- 
sula Drainage  District  No.  1.  There  was  no  flood 
gate  on  the  western  end  of  the  culvert. 

About  a  hundred  feet  south  of  the  underpass 
through  Denver  Avenue  a  wooden  culvert  approxi- 
mately 5  feet  by  5  feet  in  size  passed  through  the 
fill  supporting  Denver  Avenue  at  about  ground 
level.  This  culvert  was  installed  in  the  course  of 
the  original  construction  of  the  Denver  Avenue 
fill.  At  some  later  date  some  person  or  persons 
whose  identity  is  not  known  plugged  the  ends  of 
this  culvert. 

13.     Repair  Work  on  the  Ring  Levee. 

In  the  spring  of  1944,  employees  of  the  Housing 
Authority  of  Portland,  inspecting  the  ring  levee, 
observed  that  cracks  and  sloughs  had  developed  in 
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portions  of  it.  Arrangements  were  then  made  for 
emi)loyees  of  the  Housing  Authority  to  make  a  de- 
tailed inspection  of  the  condition  of  the  levee,  an 
inspection  in  which  representatives  of  the  Portland 
office  of  the  Corps  of  Engineers  participated.  It 
was  found  that  the  crown  of  the  levee  had  settled 
to  some  extent ;  that  several  cracks  had  developed  in 
the  crown,  some  of  them  from  eight  to  ten  inches 
wide  and  extending  into  the  levee  two  or  three  feet 
or  more ;  and  that  portions  of  the  outside  or  eastern 
slope  of  the  levee  had  sloughed  off.  This  condition 
was  reported  to  the  management  of  the  Housing 
Authority  of  Portland  and  to  representatives  of 
the  Federal  Public  Housing  Authority.  In  the  sum- 
mer or  fall  of  1944,  the  ring  levee  was  repaired  by 
employees  of  the  Housing  Authority  of  Portland 
who  capped  the  crown,  reworked  the  areas  where 
sloughs  had  occurred  and  filled  in  the  cracks.  In  the 
areas  in  w^hich  sloughs  had  taken  place,  the  outside 
slope  of  the  levee  was  extended  three  or  four  feet 
at  the  toe  and  the  material  rew  orked  to  that  depth  up 
to  the  crown.  The  cracks  in  the  crown  were  filled 
'vHJi  earth  which  was  tamped  into  place :  and  o^f^v 
the  entire  crown  of  the  levee  a  cap  of  earth  a  few^ 
inches  in  thickness  was  installed.  As  far  as  is  now 
known,  no  further  sloughs  or  cracks  developed  in 
the  levee,  no  further  settlement  took  place,  and  no 
further  work  was  done  on  it  at  any  time  prior  to  its 
failure  in  the  high  w^ater  period  of  1948.  During 
the  intervening  period,  that  is,  from  the  fall  of 
1944,  until  the  levee  failed,  routine  inspections  of 
the  ring  levee  were  made  by  representatives  of  the 
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Housing  Authority  of  Portland  who  saw  no  change 
in  its  condition. 

14.     Union  Avenue. 

Union  Avenue  crosses  Peninsula  Drainage  Dis- 
trict No.  2  from  the  northwest  corner  of  the  dis- 
trict (where  it  joins  with  Denver  Avenue)  to  a 
point  on  the  south  side  of  the  district  about  6,500 
feet  east  of  Denver  Avenue.  Union  Avenue  is  one 
of  the  approaches  to  the  Interstate  Bridge  across 
the  Columbia  River.  It  is  supported  by  a  fill  which 
was  constructed  in  1915  and  1916  by  Multnomah 
Coimty,  Oregon,  at  the  expense  of  the  Interstate 
Bridge  Commission.  The  fill  was  constructed  by 
hydraulic  methods  on  land  belonging  to  Multnomah 
County.  Suction  dredges  pumped  sand  from  Ore- 
gon Slough  to  the  site  of  the  fill.  The  Union  Avenue 
fill  was  built  to  an  elevation  of  approximately  36.6 
feet  m.s.l.  with  a  crown  width  of  approximately  42 
feet  (of  which  approximately  32  feet  were  paved) 
and  slopes  of  approximately  1  on  li/o  to  give  a 
width  at  average  ground  level  of  approximately  125 
feet. 

The  Interstate  Bridge  Commission  transferred 
control  over  the  fill  to  Multnomah  County,  Oregon, 
and  Multnomah  County  in  turn  transferred  the  fill 
and  the  land  on  which  it  rests  to  the  State  of  Ore- 
gon on  January  16,  1931.  Since  then  the  fill  has 
always  been  and  now  is  owned  by  the  State  of  Ore- 
gon and  controlled  by  the  Oregon  State  Highway 
Department.    Neither  the  land  on  which  the  fill  is 
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located  nor  the  fill  itself  belongs  to  or  has  ever  be- 
longed to  the  United  States  and  (subject  to  such 
contentions  as  may  hereinafter  be  made  with  re- 
spect to  the  high  water  period  of  May  and  June, 
1948)  at  no  time  has  the  fill  ever  been  maintained 
or  controlled  by  the  United  States  or  by  an  agency 
or  employee  of  the  United  States.  Since  March  1, 
1931,  Union  Avenue  has  been  an  Oregon  state  high- 
way. 

Two  culverts  were  constructed  through  the  fill 
which  supports  Union  Avenue.  The  northern  cul- 
vert located  about  3600  feet  southeast  of  the  junc- 
tion between  Denver  and  Union  Avenues  was  a  60- 
inch  metal  culvert  installed  through  the  fill  in 
1919  or  thereabouts  in  a  drainage  ditch  located  a 
few  feet  below  normal  ground  level.  The  southern 
culvert  located  about  4500  feet  southeast  of  the 
junction  between  Union  and  Denver  Avenues  was  a 
48-inch  concrete  culvert  installed  through  the  fill  in 
a  drainage  ditch  located  a  few  feet  below  normal 
ground  level  by  Peninsula  Drainage  District  No.  2, 
with  the  consent  of  the  Oregon  State  Highway 
Commission,  in  1938  or  1939.  The  northern  culvert 
was  equipped  with  a  flood  gate  on  the  western  end. 
The  southern  culvert  had  no  flood  gate  on  either 
end.  The  purpose  of  the  culverts  was  to  permit 
drainage  water  to  flow  from  the  area  east  of  Union 
Avenue  through  the  Union  Avenue  fill  and  on  to  the 
pumping  station  located  in  the  southwest  corner 
of  the  district. 
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15.     Construction  of  East  Vanport. 

East  Vanport,  a  war  housing  project,  was  con- 
structed in  1943  and  1944,  on  a  location  within 
Peninsula  Drainage  District  No.  2  and  near  Denver 
Avenue.  The  project,  its  furnishings  and  the  land 
on  which  it  was  constructed  all  belonged  to  the 
United  States.  Construction  of  the  project  began  on 
October  4,  1943;  the  project  buildings  were  first  oc- 
cupied on  January  8,  1944;  and  construction  was 
completed  on  March  21,  1944.  East  Vanport  was  con- 
structed by  Oregon  Ship  Building  Corporation,  a 
company  affiliated  with  Kaiser  Company,  Inc.,  on 
a  cost-plus-a-fixed-fee  basis.  The  total  cost  of  the 
project  to  the  United  States,  including  the  cost  of 
the  land,  was  $1,912,452.  The  project,  as  completed, 
contained  484  dwelling  units,  a  community  building 
and  a  commercial  center.  East  Vanport  was  among 
the  projects  included  in  the  so-called  master  lease 
from  the  United  States  to  the  Housing  Authority 
of  Portland,  dated  February  17,  1944,  and  effective 
as  of  January  1,  1944. 

East  Vanport  was  intended  to  provide  temporary 
housing  only.  The  project  was  terminated  for  war 
housing  purposes  as  of  February  11,  1946.  Begin- 
ning on  August  12,  1946,  the  dwelling  units  at  East 
Vanport  were  moved  to  other  communities.  Except 
for  twenty  units  which  remained  on  the  properties 
and  were  destroyed  by  the  Columbia  River  flood 
of  May  and  June,  1948,  all  the  structures  at  East 
Vanport  were  removed  on  or  before  October  7, 
1946. 
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16.     Land  Acquisition  by  the  United  States. 

The  United  States  on  January  12,  1943,  filed  in 
this  Court  a  petition  for  condemnation  of  4.22  acres 
of  land  in  the  area  of  the  Denver  Avenue  underpass 
and  by  order  of  court  obtained  immediate  possession 
of  the  property.  On  May  24,  1943,  the  petition 
was  amended  to  include  an  area  of  4.23  acres,  and 
on  September  15,  1943,  the  petition  was  again 
amended  so  that  the  total  area  to  which  it  referred 
was  4.53  acres. 

On  January  7,  1944,  the  United  States  filed  a 
petition  for  condemnation  of,  and  obtained  immedi- 
ate possession  of  the  land,  consisting  of  136.11  acres, 
on  which  East  Vanport  was  constructed.  On  June 

16,  1944,  title  to  both  parcels,  that  is,  the  Denver 
Avenue  underpass  area  and  the  East  Vanport  area, 
was  confirmed  in  the  United  States  by  order  of  this 
Court.  In  1949  and  1950  the  United  States  quit- 
claimed this  land  to  the  City  of  Portland,  subject 
to  a  dedication  of  a  portion  of  the  property  to  the 
State  of  Oregon  for  highway  purposes.  The  ring 
levee  surrounding  the  Denver  Avenue  underpass  was 
built  on  property  acquired  by  the  United  States  in 
the  condemnation  proceedings  described  above. 

17.  The  Relation  Between  the  United  States  and 
the  Housing  Authority  of  Portland. 

Since  the  repair  work  on  the  ring  levee  was  done 
by  employees  of  the  Housing  Authority  of  Port- 
land, the  relation  between  that  authority  and  the 
United  States  is  or  may  become  important  to  this 
litigation.  That  relation  is  described  below. 
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a.     The  Organization  of  the  Housing  Authority  of 
Portland. 

The  Housing  Authority  of  Portland  was  created 
on  December  11,  1941,  by  resolution  of  the  City 
Council  of  Portland,  Oregon,  acting  under  the 
authority  of  the  Oregon  State  Housing  Authorities 
Law.  In  accordance  with  the  provisions  of  that 
statute  the  mayor  of  Portland  appointed  five  com- 
missioners (later  increased  to  seven  upon  an  amend- 
ment of  the  statute)  to  manage  and  direct  the  Au- 
thority. For  some  years  prior  to  1941,  civic  leaders 
in  Portland,  and  particularly  those  connected  with 
the  Portland  Housing  and  Planning  Association, 
had  been  giving  attention  to  the  local  housing  situ- 
ation and  the  desirabilit.y  of  providing  residents 
with  low  rent  housing.  With  the  development  in 
Portland  of  defense  and  war  industries,  particularly 
ship  construction,  it  became  apparent  that  some 
affirmative  action  was  required.  The  Housing  Au- 
thority of  Portland  (HAP)  was  created  in  response 
to  this  situation. 

The  persons  who  served  as  commissioners  of  HAP 
prior  to  January  1,  1950,  and  their  terms  of  office, 
are  as  follows: 
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Commissioner 


Appointed 


C.  M.  Gartrell  12/11/41 

Sanford  E.  Norby 9/  1/44 

1/15/47 

Mrs.  Ralph  W.  Rasmussen 1/10/49 

Maria  C.  Jackson 12/11/41 

Charles  B.  Wegman 4/15/42 

Harry  T.  Capell 9/14/42 

12/11/42 
Charles  S.  Camplan 10/26/45 

12/12/47 
Herbert  J.  Dahlke 12/11/41 

12/11/43 

12/29/48 

Delmore  E.  Knickerson 12/11/41 

H.  J.  Detloff 7/27/44 

12/20/45 
Chester  A.  Moores 12/11/41 

12/11/44 

Lamar  Tooze 12/20/45 

Alfred  H.  Corbett 12/19/49 

J.  J.  Gard 4/  6/49 

Rev.  Thomas  J.  Tobin 4/  6/49 


Resigned     9/  1/44 
Resigned     1/  7/49 


Expiratior 

12/11/46 
12/11/53 

12/11/51 
12/11/42 


Resigned    4/14/42 
Resigned    9/12/42 


Deceased  10/  8/45     12/11/47 


12/11/52' 
12/11/43 
12/11/48 
12/11/53 
12/11/45 
12/11/45 
12/11/50 
12/11/44 
12/11/49 
12/11/49 
12/11/54 
3/20/53^ 
3/20/54 


Deceased     6/30/44 


Resigned  12/17/45 
Resigned  12/11/49 


The  HAP  commissioners  iii  all  instances  have 
been  Portland  residents  prominent  in  municipal 
affairs  and  familiar  with  housing  problems.  The 
commissioners  serve  without  pay. 

The  persons  who  served  as  officers  of  HAP  prior 
to  January  1,  1950,  and  their  terms  of  office,  are 
as  follows: 
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Chairman 
C.  M.  Gartrell 
12/11/41  to 
9/  1/44 
Chester  A.  Moores 
9/  7/44  to 
12/17/45 
Herbert  J.  Dahlke 
12/20/45  to 
6/16/49 
Lamar  Tooze 
6/16/49  to 
12/11/49 


Vice-Chairman 
Chester  A.  Moores 
12/11/41  to 
9/  7/44 
Herbert  J.  Dahlke 
9/  7/44  to 
12/20/45 
H.  J.  Detloff 
12/20/45  to 
6/16/49 
Mrs.  Ralph  W.  Rasmussen 
6/16/49  to 
date 


Secretary-Treasurer 
Harry  D.  Freeman 
12/30/41  to 

4/15/50 


b.     Columbia  Villa. 

The  first  project  undertaken  by  HAP  was  the 
construction  of  Columbia  Villa,  a  400-dwelling  unit 
housing  project  located  in  Portland  and  designed 
to  provide  low  rent  housing  to  Portland  residents. 
The  work  on  the  project  began  in  May,  1942.  The 
completion  date  was  June  15,  1943.  To  finance  the 
construction  of  Columbia  Villa,  HAP,  on  July  10, 
1942,  borrowed  from  the  United  States,  acting 
through  the  United  States  Housing  Authority,  $1,- 
292,000.  The  loan  bore  interest  at  3  per  cent  per 
annum.  Since  HAP  could  obtain  funds  at  a  lower 
interest  rate  from  private  sources,  an  arrangement 
was  made  whereby  HAP  borrowed  to  the  extent  of 
its  requirements  from  banks  and  trust  companies 
and  the  United  States  in  effect  guaranteed  the  re- 
payment of  the  loan.  On  August  3,  1942,  HAP, 
under  this  arrangement,  borrowed  $1,730,000.  The 
United  States  at  the  same  time  agreed  that  should 
the  occasion  arise  it  would  loan  an  equal  amoimt  to 
HAP  and  thus  put  HAP  in  funds  to  pay  the  private 
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lenders.  Upon  completion  of  its  loan  from  private 
sources,  HAP  repaid  the  loan  it  had  obtained  from 
the  United  States.  From  time  to  time,  HAP  has 
refinanced  its  Columbia  Villa  loan  with  private  lend- 
ers and  it  has  from  time  to  time  applied  net  in- 
come from  the  operation  of  the  property  to  reduce 
the  indebtedness.  During  May  and  June,  1948,  the 
amount  of  the  debt  was  $1,381,000,  and  it  was  owing 
to  the  Bessemer  Trust  Company  of  New  York.  The 
United  States  has  at  all  times  continued  the  "guar- 
antee" arrangement  with  HAP,  but  it  has  never 
been  called  upon  to  perform  its  "guarantee"  obli- 
gations. 

The  United  States,  under  its  Columbia  Villa  con- 
tract with  HAP,  is  obligated  to  make  certain  an- 
nual contributions  (not  to  exceed  in  any  year  314% 
of  the  cost  of  constructing  the  project)  to  pay  any 
deficiency  resulting  from  the  operation  of  the  proj- 
ect as  a  low  rent  housing  and  slum  clearance  project. 
These  contributions  are  to  be  made  only  as  required 
and  only  as  long  as  the  original  indebtedness  for 
the  construction  of  the  project  remains  unpaid.  Dur- 
ing the  period  from  the  construction  of  Columbia 
Villa  to  January  1,  1950,  the  total  amount  thus  con- 
tributed from  the  United  States  to  HAP  was  $51,- 
820.31.  This  amount  was  contributed  during  1948 
and  1949.  Prior  to  1948  Columbia  Villa  operated 
to  produce  income  in  excess  of  expenses. 

HAP  has  agreed  with  the  United  States  that 
the  dwelling  units  at  Columbia  Villa  will  be  rented 
only  to  families  of  low  income,  that  is,  to  families 
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who  are  in  the  lowest  income  group  and  whose  in- 
come is  not  sufficient  to  enable  them  to  live  in 
decent  and  sanitary  private  housing.  From  time  to 
time,  HAP,  with  the  approval  of  the  Federal  Pub- 
lic Housing  Authority,  defines  in  dollars  the  income 
group  which  is  entitled  to  apply  for  Columbia  Villa 
Housing. 

Columbia  Villa  is  owned  by  HAP  and  the  United 
States  has  no  interest  in  the  property.  As  soon  as 
the  indebtedness  incurred  in  connection  with  the 
construction  of  the  project  is  paid,  all  obligations 
of  HAP  to  the  United  States  in  connection  with 
Columbia  Villa  will  terminate  and  HAP  will  be 
entirely  free  to  manage  or  dispose  of  the  property 
as  it  sees  fit.  In  the  meantime,  HAP  maintains  and 
operates  the  project  and  selects  the  tenants  for  the 
project  within  the  family  income  limits  agreed 
upon  with  the  United  States.  Since  the  United 
States  is  obligated  to  make  annual  contributions 
to  the  project  in  the  event  that  operating  expenses 
exceed  rental  income  the  annual  HAP  budget  for 
the  project  is  submitted  to  and  approved  by  the 
Federal  Public  Housing  Authority. 

c.     Other  Housing  Authority  of  Portland  Projects. 

Columbia  Villa  is  owned  by  HAP.  The  other 
housing  projects  operated  by  the  Authority  are  all 
owned  by  the  United  States.  These  federally  owned 
projects  were  all  constructed  as  war  housing  proj- 
ects, and  they  are  all  located  in  Portland.  These 
war  housing  projects,  in  addition  to  Vanport,  ove, 
as  follows: 
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Approximate  Number       Approximate 
Name  of  Dwelling  Units        Completion  Date 

Dekum  Court 85  June,  1942 

The  Gartrell  Group 725  October  10,  1942 

The  Guild's  Lake  Group 2,600  December  27,  1943 

University  Homes  2,000  November  28,  1942 

St.  Johns  Woods 1,000  October  10,  1943 

Parkside  Homes 260  January  8,  1943 

Slavin  Court 75  September  27,  1943 

Fulton  Homes  324  October  30,  1943 

Hudson  Street  Homes 118  March  1,  1943 

Fir  Court  72  March  1,  1943 

Fairview  Homes  265  September  7,  1943 

Bellaira  Court  110  September  22,  1943 

Powers  Dormitory 500  September  4,  1943 

East  Vanport  485  April.  1944 

Fessenden  Courts  152  January,  1944 

With  the  exception  of  Dekum  Court  each  of  these 
projects  is  a  temporary  project. 

With  the  exception  of  Vanport  and  Columbia 
Villa,  each  of  the  projects  listed  above  was  con- 
structed under  an  arrangement  whereby  HAP  made 
recomendations  to  the  Federal  Public  Housing  Au- 
thority, an  agency  of  the  United  States,  as  to  the 
necessity  for  housing  in  the  area  and  as  to  available 
sites,  available  contractors  and  desirable  types  or 
construction.  The  construction  was  then  undertaken 
by  local  contractors  holding  contracts  with  the 
United  States,  acting  through  the  Federal  Public 
Housing  Authority  (FPHA)  or  its  predecessor 
agencies.  Each  project  as  it  was  completed  was  the 
subject  of  an  agreement  between  the  United  States 
and  HAP  relating  to  the  operation  of  the  premises. 
Each  of  the  projects  was  made  subject  to  the  so- 
called  master  lease  of  Februarv  17,  1944. 
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The  financial  arrangement  between  the  United 
States  and  HAP,  with  respect  to  Columbia  Villa, 
has  been  described.  The  financial  arrangement  for 
HAP's  other  projects  is  set  forth  in  the  so-called 
master  lease  of  February  17,  1944,  as  supplemented 
by  the  Administration  Fund  Agreement  between 
the  First  National  Bank  of  Portland,  Oregon,  and 
the  Housing  Authority  of  Portland,  dated  as  of 
Fe1)ruary  17,  1944.  The  arrangement  between  the 
parties  contemplates  that  the  United  States  will 
make,  and  from  time  to  time  the  United  States 
has  made,  advances  to  HAP  to  provide  that  Au- 
thority with  funds  for  operating  capital,  to  pur- 
chase coal,  to  purchase  other  stores,  and  to  make 
payments  in  lieu  of  taxes.  Payments  in  lieu  of  taxes 
are  made  by  HAP  to  state  and  local  governmental 
agencies  in  an  amount  approximately  equal  to  what 
the  taxes  on  the  property  would  be  if  it  were  owned 
by  ]3i*ivate  persons  and  not  by  the  United  States. 
The  amount,  date  and  purpose  of  the  advances  and 
the  repayments  of  them  are  as  follows : 
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The  accounting  between  HAP  and  the  United 
States  in  connection  with  these  advances  is  separate 
and  distinct  from  the  accounting  between  the  parties 
as  to  profits  or  losses  from  the  lease  operations. 
The  advances  are  in  the  nature  of  loans  for  specific 
purposes  and  HAP  has  a  general  obligation  to  repay 
them.  They  are  not  evidenced  by  notes  or  other 
securities  and  they  do  not  bear  interest. 

The  financial  arrangement  betwen  HAP  and  the 
United  States  under  the  so-called  master  lease  con- 
templates that  there  will  be  an  accounting  between 
the  parties  as  to  profit  or  loss  from  the  operation 
of  the  premises.  Each  year  HAP  prepares  and  sub- 
mits to  FPHA  for  its  approval  a  detailed  budget 
of  all  anticipated  expense.  If  at  the  end  of  the 
year  the  income  from  the  properties  has  not  totalled 
the  amomit  of  operating  expense  which  has  received 
budget  approval,  the  United  States  pays  the  defi- 
ciency. If,  however,  the  income  from  the  properties 
has  exceeded  the  amount  of  approved  operating  ex- 
pense, the  excess  is  paid  to  the  United  States.  Thus, 
any  net  income  from  the  operation  of  the  properties 
accrues  to  the  United  States  and  any  authorized 
loss  is  borne  by  the  United  States.  The  result  of 
operations  under  the  so-called  master  lease  are  set 
forth  below.  The  actual  accounting  between  the 
parties  is  on  an  over-all  l^asis  rather  than  by  separate 
projects.  The  reference,  "Prior  year  adjustment  ad- 
ditional," refers  to  budget  and  accounting  adjust- 
ments which  were  authorized  and  approved  by 
FPHA  subsequent  to  the  close  of  the  fiscal  period. 
The  figures  in  parentheses  represent  deficits. 
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Housing  Authority  of  Portland,  Oregon 
Statement  of  Operation  of  Leased  Projects  Only 

Total  P.H.A.  Leased 

Income  Expense  Net 

Beginning  to 

6/30/43  $1,993,642.81     $1,849,082.54     $    144,560.27 

7/  1/43  to 

6/30/44  7,185,405.68      5,476,537.83       1,708,867.75 

7/  1/44  to 

6/30/45  7,622,357.34      5,301,880.80      2,320,477.14 

7/  1/45  to 

6/30/46 5,707,954.65      4,959,834.52         748,120.13 

Prior  Yr.  Adj., 

additional  44,044.44 

7/  1/46  to 

6/30/47  5,416,096.39      4,936,696.12         479,400.27 

Prior  Yr.  Adj., 

additional  (22,350.33) 

7/  1/47  to 

6/30/48  5,064,818.37       5,177,266.07        (112,447.70) 

Prior  Yr.  Adj., 

additional  (11,509.78' 


As  a  further  expression  of  the  management  policy 
to  be  adopted  in  connection  with  the  projects  sub- 
ject to  the  so-called  master  lease,  HAP  adopted 
Master  Management  Resolution  No.  154.  This  reso- 
lution and  its  amendments,  Resolutions  Nos.  204, 
216,  279,  286,  339,  391,  412,  and  458  (all  of  which 
relate  to  changes  in  rent  schedules)  were  in  effect 
during  May  and  June,  1948. 

Beginning  early  in  1942,  FPHA  created  and  it 
has  since  maintained  a  Manual  of  Policy  and  Pro- 
cedure. Prior  to  February  24,  1942,  when  FPHA 
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was  created  by  Executive  Order  9070,  United 
States  Housing  Authority,  a  federal  corporation, 
created  by  Congress,  was  concerned  with  low-rent 
housing  and  it  issued  from  time  to  time  so-called 
policy  bulletins  which  described  the  policy  of  the 
agency.  The  FPHA  Manual  was,  in  effect,  a  con- 
tinuation of  these  earlier  policy  bulletins. 

The  FPHA  Manual  is  designed  (a)  to  express 
FPHA  policy  and  requirements  on  subjects  which, 
under  the  so-called  master  lease,  are  for  FPHA  de- 
cision or  approval;  (b)  to  express  the  views  of 
FPHA  on  subjects  which  are  for  decision  by  the 
local  housing  authorities  but  which  involve  the 
fundamental  policy  of  the  housing  program;  and 
(c)  to  provide  information  which  may  be  of  use 
to  the  local  authorities,  such  as  information  con- 
cerning new  statutes  or  regulations,  the  activities  of 
other  governmental  agencies,  etc. 

The  FPHA  Manual  is  prepared  in  loose-leaf 
fashion.  From  time  to  time  and  as  changes  are  made 
in  the  applicable  Federal  statutes,  or  as  new  prob- 
lems or  new  information  comes  to  hand,  FPHA 
distributes  mimeographed  releases  to  be  inserted  in 
the  copies  of  the  Manual  maintained  by  local  hous- 
ing authorities  and  other  interested  persons.  These 
releases  are  general  in  their  terms  in  the  sense  that 
they  are  not  directed  to  any  particular  person  or 
any  particular  housing  authority.  Some  of  the  re- 
leases relate  to  new  subjects;  other  supplement  or 
supersede  existing  releases. 
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The  subjects  covered  by  the  releases  are  as  fol- 
lows: (a)  budget  and  expense,  including  accounting; 
(b)  care  of  and  accountability  for  government  prop- 
erty including  property  in  a  terminated  or  stand-by 
status  and  including  the  disposition  of  such  prop- 
erty; (c)  selection  of  tenants  and  rental  arrange- 
ments; (d)  rental  rates;  (e)  community  services; 
(f)  commercial  operations  on  the  projects;  and  (g) 
reports.  The  releases  are  sometimes  phrased  in 
mandatory  language;  sometimes  they  are  phrased 
in  advisory  or  informative  language. 

The  FPHA  Manual  relates  to  all  housing  opera- 
tions in  which  FPHA  has  an  interest,  including  both 
low  rent  and  war  housing.  As  of  any  given  date, 
therefore,  all  the  releases  in  the  Manual  are  not  ap- 
plicable to  any  particular  project.  Those  which  are 
applicable  to  a  given  project  can  be  identified  by 
the  content  of  the  releases.  During  May  and  June, 
1948,  there  were  approximately  125  releases  oi' 
sections  in  the  Manual  relating  to  the  management 
of  war  housing  projects  such  as  Vanport. 

In  addition  to  the  Manual,  FPHA  from  time  to 
time  has  issued  a  number  of  advisory  bulletins. 
These  bulletins  are  intended  to  make  available  to 
all  the  local  housing  authorities  information  con- 
cerning efficient  and  economical  methods  of  project 
operation  developed  by  individual  local  authorities. 
With  three  or  four  exceptions  all  such  bulletins 
issued  by  FPHA  have  related  to  construction  work 
rather  than  to  management. 
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The  releases  appearing  in  the  FPHA  Manual 
were  not  published  in  the  Federal  register. 

d.     The   employees   of  the   Housing  Authority   of 
Portland. 

The  day  to  day  operations  of  HAP  are  in  the 
control  of  its  commissioners  and  officers.  Neither 
the  United  States  nor  any  federal  agency  or  em- 
Ijloj'Ce  has  participated  in  any  way  in  the  selection 
of  the  commissioners  for  or  the  officers  of  HAP. 
The  employees  of  Housing  Authority  of  Portland 
are  employed  by  the  executive  director  of  the  Au- 
thority with  the  approval,  in  the  case  of  key  em- 
ployees, of  the  HAP  commissioners.  The  executive 
director  on  four  or  five  occasions  has  discussed  per- 
sons proposed  for  employment  by  HAP  with  field 
representatives  of  FPHA.  In  each  case  the  pro- 
posed employee  was  selected  in  the  first  instance  by 
the  HAP  executive  director  and  in  each  instance 
the  decision  on  employment  was  made  by  him. 
Neither  FPHA  nor  any  other  agency  or  employee 
of  the  United  States  has  undertaken  to  suggest  to 
HAP  the  names  of  persons  whom  it  should  employ. 
Except  as  noted  above,  neither  the  United  States 
nor  any  agency  or  employee  of  the  United  States 
has  participated  in  any  way  in  the  selection  of  the 
employees  of  HAP.  All  employees  of  HAP  receive 
their  instructions  from  representatives  of  that 
organization  and  not  from  representatives  of  the 
United  States.  From  time  to  time,  however,  person- 
nel of  HAP  personally  or  by  mail  have  discussed 
HAP  problems  with  FPHA  employees. 
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The  administrative  organization  of  HAP  is  as 
follows.  The  ultimate  responsibility  for  the  manage- 
ment of  the  authority  lies  with  commissioners  ap- 
pointed by  the  Mayor  of  Portland.  The  chief  execu- 
tive officer  of  the  authority  is  the  executive  director. 
All  employees  of  the  authority  report  directly  or 
indirectly  to  the  executive  director  who  in  turn  re- 
ports to  commissioners.  The  principal  departments 
of  HAP  are  the  Accounting  and  Audits  Department 
and  the  Department  for  the  Management  of  Proj- 
ects. During  the  period  of  construction  of  the  proj- 
ects operated  by  HAP,  that  organization  also  had 
a  large  Development  Department.  The  Development 
Department  was  discontinued  in  September,  1944. 
The  Accounting  and  Audits  Department  has  charge 
of  accounts,  audits,  payrolls  and  bonds.  The  Depart- 
ment for  the  Management  of  Projects  has  to  do  (a) 
with  management  functions  such  as  tenant  selec- 
tion, project  services,  tire  and  safet.y,  commercial 
leases,  property  and  procurement  and  (b)  with 
maintenance,  including  mechanical,  electrical,  heat- 
ing, ventilating  and  plumbing  maintenance  for 
structures,  grounds,  stores,  sanitation  and  trans- 
portation. During  May  and  June,  1948,  the  person- 
nel complement  of  the  Accounting  and  Audits  De- 
partment was  approximately  twenty-one  persons. 
The  Department  for  the  Management  of  Projects 
employed  approximately  214  persons  other  than 
skilled  craftsmen  and  in  addition  approximately  440 
persons  in  skilled  crafts  and  holding  union  status. 
HAP   employs   a   Portland   lawyer   on   a   contract 
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basis.  No  commissioner,  officer  or  employee  of  HAP 
is  an  officer  or  emjjloyee  of  the  United  States  or 
any  federal  agency,  unless  HAP  is  itself  a  federal 
agency.  During  May  and  June,  1948,  there  were  675 
persons  employed  by  HAP.  Of  these,  300  were  em- 
ployed at  Vanport :  60  as  firemen,  15  in  accounting 
work,  5  in  project  services  and  the  remainder  in 
maintenance  work. 

The  terms  and  conditions  of  emplo3mient  for  all 
employees  of  HAP  are  determined  by  its  commis- 
sioners. This  includes  salaries,  vacation  periods, 
working  hours,  rates  of  pay,  etc.  The  application 
forms  provided  to  prospective  employees  of  HAP 
make  no  mention  of  the  United  States  or  of  any 
federal  agency.  The  checks  with  which  these  em- 
ployees are  paid  are  not  Treasury  checks  and  they 
make  no  mention  of  the  United  States  or  of  any  fed- 
eral agency.  The  employees  of  HAP  normally  re- 
ceive their  pay  from  funds  obtained  by  HAP  from 
rental  payments  by  its  tenants  and  this  was  the 
source  of  their  pay  in  May,  1948.  The  employees  of 
HAP  take  no  oath  of  loyalty  to  the  United  States. 
They  do  not  have  civil  service  status  under  the  rules 
and  regulations  of  the  United  States  Civil  Service 
Commission.  They  do  not  participate  in  the  Federal 
Employees  Retirement  Plan.  Their  rates  of  pay  are 
not  affected  by  general  pay  increases  authorized 
by  Congress  for  federal  employees.  The  employees 
of  HAP  can  be  and  are  discharged  by  the  executive 
director  of  the  authority.  They  are  the  beneficiaries 
of  a  workmen's  compensation  arrangement  estab- 
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lished  under  Oregon  state  law.  The  employees  of 
HAP  concerned  with  maintenance  are  union  mem- 
bers and  HAP  has  a  contract  with  their  union. 
When  HAP  needs  additional  help,  a  HAP  repre- 
sentative so  advises  a  union  representative  and  the 
union  selects  a  man  for  the  employment.  The  fire- 
men of  Vanport  were  also  union  members  and  HAP 
had  a  contract  with  their  union.  The  firemen  were 
selected,  however,  by  HAP  and  not  by  the  u.nion. 
Most  of  the  employees  of  HAP  and  particularly 
those  connected  with  the  Accounts  and  Auditing 
Department  and  the  Maintenance  Department  worl^ 
on  matters  relating  to  all  HAP  projects. 

e.     Selection  of  tenants. 

Since  Vanport  and  East  Vanport  were  erected 
for  the  specific  purpose  of  providing  housing  for 
persons  engaged  in  war  industries,  it  was  agreed 
between  FPHA  and  HAP  that  the  tenants  should 
be  selected  entirely  from  among  such  persons.  In 
this  connection  FPHA  from  time  to  time  and  on 
the  advice  of  the  War  Manpower  Commission  and 
the  Army  and  Navy  Departments  made  available 
to  HAP  a  list  of  industries  located  in  the  Portland 
area  which  were  considered  to  be  national  defense 
or  war  industries.  After  the  termination  of  active 
war  hostilities  the  Vanport  housing  was  made 
available  for  general  housing  purposes  in  the  Port- 
land area  and  during  May  and  June,  1948,  the  resi- 
dents of  Vanport  were  engaged  in  ordinary  civilian 
occupations. 
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The  selection  of  the  individual  tenants  at  Vanport 
and  East  Vanport  was  made  by  HAP  in  accordance 
with  the  requirements  of  the  Manual  of  Policy  and 
procedure.  Neither  the  United  States  nor  any  fed- 
eral agency  or  employee  participated  in  the  selection 
or  identification  of  the  tenants  who  came  within  the 
classifications  set  forth  in  the  Manual.  HAP  de- 
fined, and  from  time  to  time  redefined  with  the 
approval  of  FPHA,  the  rents  which  were  to  be 
charged  for  the  occupancy  of  the  Vanport  and  East 
Vanport  premises.  The  tenants  occupied  their  dwel- 
ling units  pursuant  to  revocable  use  permit  in  a 
form  prepared  by  a  lawyer  for  HAP  and  approved 
by  FPHA.  This  revocable  use  pernait  named  HAP 
as  landlord  and  made  no  reference  to  the  United 
States  or  to  any  federal  agency.  It  did,  however, 
conclude  with  the  following  language:  "No  member 
of  or  delegate  to  Congress,  or  Resident  Commis- 
sioner, shall  be  admitted  to  any  share  or  part  of  this 
permit  or  to  any  benefit  to  arise  thereupon." 

18.     River  Stage  Forecasts  for  May  and  June,  1948. 

The  United  States  Weather  Bureau  began  pre- 
dicting river  stages  at  Portland  on  May  1,  1948. 
With  a  few  exceptions  a  forecast  was  made  each  day 
as  to  river  stage  for  each  of  the  succeeding  four 
days.  The  forecasts  thus  made  by  the  Weather  Bu- 
reau between  May  10,  1948,  and  June  10,  1948,  ad- 
justed to  mean  sea  level,  are  tabulated  below.  The 
actual  river  stage  on  the  days  indicated  appear  in 
parentheses.  The  flood  stages  were  measured  at  and 
forecast    for    the    Vancouver,    Washington,    gauge 
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rather  than  Vanport.  However,  water  levels  at  Van- 
port  and  water  levels  at  Vancouver,  Washington, 
gauge  are  normally  the  same. 

These  forecasts  were  provided  by  the  United 
States  Weather  Bureau  to  the  Corps  of  Engineers. 
They  appeared  day  by  day  in  the  daily  newspapers 
published  in  Portland  and  they  were  announced  over 
the  radio.  They  were  also  available  at  the  Weather 
Bureau  office  in  Portland  to  anyone  who  cared  to 
inquire. 
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10.     The  Failure. 

During  the  hitter  part  of  May,  1948,  the  Columbia 
River  and  its  tributaries  were  in  flood.  More  than 
fifty  cities  and  towns,  together  with  suburban  and 
agricultural  areas,  were  affected  to  a  greater  or 
lesser  degree  by  the  high  w^ater.  The  flood  fight  in- 
volved 475  miles  of  levees  protecting  approximately 
200,000  acres  of  land.  On  the  lower  Columbia  alone, 
61  drainage  and  diking  districts  were  aifected.  Dur- 
ing the  high  water  period  more  than  10,000  persons 
participated  in  the  flood  fight  and  before  the  flood 
was  over  more  than  400,000  acres  had  been  inun- 
dated, 41  persons  had  lost  their  lives  and  property 
damage  estimated  at  $100,000,000  had  resulted. 

The  1948  flood  of  the  Columbia  River  was  the 
second  highest  of  record  on  the  river.  On  June  1  and 
June  14,  1948,  the  flood  waters  reached  an  elevation 
of  31.1  feet  m.s.].  on  the  Portland  guage.  On  June 
7,  1894,  the  recorded  elevation  was  34.2  feet.  The 
next  highest  flood  water  elevations  were  those  of 
June  24,  1876:  29.4  feet;  July  1,  1880:  28.5  feet;  and 
June  14,  1882 :  27.3  feet. 

On  May  30,  1948,  the  water  elevation  at  Penin- 
sula Drainage  Districts  Nos.  1  and  2  was  30.8  feet 
m.s.l.  The  western  embankment  of  Peninsula  Drain- 
age District  No.  1  failed  between  4:00  and  4:30 
p.m.  on  May  30,  1948.  The  north  end  of  the  break 
was  at  a  point  2,605  feet  from  the  south  end  of 
the  Spokane,  Portland  &  Seattle  Railway  Company 
bridge  across  Oregon  Slough.  The  south  end  of  the 
break  was  at  a  point  2,850  feet  north  of  the  north 
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end  of  the  railroad  bridge  across  Columbia  Slough. 
The  width  of  the  break  was  590  feet. 

The  water  as  it  entered  Peninsula  Drainage  Dis- 
trict No.  1  first  filled  the  sloughs  and  drainage  system 
of  the  area.  It  then  advanced  eastward,  spreading 
across  the  entire  district  approximately  at  the  rate 
at  which  a  person  walks.  Witnesses  to  the  flooding 
of  the  district  estimate  that  the  time  required  to 
fill  the  area  was  between  45  and  70  minutes.  Upon 
the  flooding  of  Peninsula  Drainage  District  No.  1, 
the  Governor  of  Oregon  immediately  declared  a 
state  of  limited  emergency.  The  next  morning,  on 
May  31,  1948,  the  Governor  ordered  the  Oregon 
National  Guard  to  evacuate,  forcibly  if  necessary, 
all  persons  living  in  Peninsula  Drainage  District  No. 
2.  The  evacuation  took  place  as  ordered. 

Upon  the  failure  of  the  western  embankment  of 
Peninsula  Drainage  District  No.  1,  the  flood  waters 
advanced  across  the  district  to  Denver  Avenue  and 
the  fill  which  supports  it.  A  flood  fight  was  con- 
ducted along  Denver  Avenue  but  between  9:00  and 
10:00  p.m.,  on  May  31,  1948,  the  ring  levee  at  the 
Denver  Avenue  underpass  failed,  permitting  the 
flood  waters  to  encroach  upon  and  eventually  fill 
the  area  between  Denver  Avenue  and  Union  Avenue. 
Between  12:00  p.m.,  and  1:00  a.m.,  of  the  night  of 
May  31-June  1,  1948,  the  fill  supporting  Union 
Avenue  failed  at  the  site  of  the  southern  culvert  be- 
neath the  fill.  At  about  the  same  time  the  Union 
Avenue  fill  also  failed  at  the  location  of  the  junction 
between  Union  and  Denver  Avenues.  Upon  the  fail- 


82       *  Mearl  C.  Tillman,  et  iix.,  vs. 

lire  of  the  Union  Avenue  fill  the  flood  waters  con- 
tinued across  Peninsula  Drainage  District  No.  2 
and  eventually  filled  the  entire  district.  Upon  the 
failure  of  the  western  embankment  at  Peninsula 
Drainage  District  No.  1,  that  district  and  Peninsula 
Drainage  District  No.  2  were  placed  in  charge  of  the 
Oregon  National  Guard,  the  Oregon  State  Police 
and  the  Sheriff  of  Multnomah  County.  This  arrange- 
ment continued  until  June  5,  1948,  when  the  Multno- 
mah County  Sheriff  assumed  full  responsibility  for 
the  area. 

Prior  to  May  30,  1948,  no  water  other  than  seep- 
age water  had  entered  either  Peninsula  Drainage 
District  No.  1  or  Peninsula  Drainage  District  No.  2. 
The  only  levees  or  embankments  which  failed  in 
either  district  were  the  western  embankment  of 
Peninsula  Drainage  District  No.  1,  the  ring  levee 
surrounding  the  Denver  Avenue  underpass  and  the 
fill  supporting  Union  Avenue. 

20.     Plaintiffs  and  Their  Properties. 

During  May  and  June,  1948,  each  of  the  plaintiffs 
in  these  consolidated  cases  o^^^led  property  located 
in  Peninsula  Drainage  District  No.  2.  The  property 
of  some  of  the  plaintiffs  was  located  between  Denver 
Avenue  and  Union  Avenue.  The  property  of  other 
plaintiffs  was  located  east  of  Union  Avenue.  Some 
of  the  plaintiffs  acquired  and  improved  their  prop- 
erties prior  to  the  construction  of  the  Denver  Ave- 
nue underpass  and  the  ring  levee;  other  plaintiffs 
acquired  their  properties  prior  to  that  time  but  im- 
proved them  thereafter;  still  other  plaintiffs  both 
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acquired  and  improved  their  properties  subsequent 
to  the  construction  of  the  Denver  Avenue  underpass 
and  the  ring  levee.  During  the  period  of  approxi- 
mately thirty  hours  between  the  failure  of  the  west- 
ern embankment  at  Peninsula  Drainage  District  No. 
1  and  the  failure  of  the  ring  levee,  x)laintiffs  had  an 
opportunity  to  remove  and  they  did  remove  much 
or  all  of  their  movable  property  located  in  Penin- 
sula Drainage  District  No.  2. 

D.  It  is  further  stipulated  that  duly  qualified 
witnesses  would,  if  called,  testify  on  behalf  of  the 
defendant,  and  that  for  purposes  of  these  consoli- 
dated cases  it  shall  be  deemed  that  such  witnesses 
have  so  testified,  that  no  one  of  the  plaintiffs  ever 
advised  the  United  States  or  any  agency  or  em- 
ployee of  the  United  States  that  it  was  his  opinion 
or  position  (a)  that  the  primary  levees  surrounding 
Peninsula  Drainage  Districts  Nos.  1  and  2  were 
inadequate  or  in  danger  of  failure  or  (b)  that  the 
construction  of  the  Denver  Avenue  underpass  was 
in  violation  of  his  rights,  or  (c)  that  on  account  of 
the  Denver  Avenue  underpass  the  United  States 
had  an  affirmative  duty  to  provide  him  with  flood 
protection,  or  (d)  that  the  ring  levee  was  improp- 
erly constructed  or  negligently  maintained,  or  (e) 
that  any  plaintiff  communicated  with  the  United 
States  or  any  employee  of  the  United  States  in  any 
way  whatever  in  connection  with  the  Denver  Ave- 
nue underpass  or  the  ring  levee.  It  is  further 
stipulated  that  the  parties  or  any  of  them  shall  be 
free   upon   the   trial   of   this   action   to    introduce 
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further  testimony  in  contradiction  to  or  in  support 
of  the  testimony  to  which  this  Paragraph  D  refers. 

E.  It  is  further  stipulated  that  the  answers  of 
the  United  States  now  on  file  in  these  consolidated 
cases  shall  be  deemed  to  be  amended  to  include  in 
each  such  answer  as  a  separate  defense  an  allega- 
tion that  the  claim  of  the  plaintiff  is  barred  by  the 
statute  of  limitations. 

F.  Each  of  the  plaintiffs  in  each  of  these  con- 
solidated cases  contends  and  the  United  States 
denies : 

Contentions  of  Plaintiffs 

1.  That  the  Federal  Public  Housing  Authority, 
at  all  times  mentioned  in  the  complaint,  was  a  gov- 
ernmental agency. 

2.  That  in  the  matters  complained  of  in  the  com- 
plaint, the  Federal  Housing  Authority  acted  delib- 
erately and  negligently  and  not  as  a  matter  of 
discretion. 

3.  That  the  Court  has  full  and  complete  juris- 
diction over  this  action  by  virtue  of  the  Federal 
Tort  Claims  Act. 

4.  That  at  all  times  since  the  creation  of  Drain- 
age District  No.  2,  on  or  about  January  18,  1918, 
Denver  Avenue  Fill  (formerly  known  as  Derby 
Street  Fill)  constituted  a  common  boundary  be- 
tween Peninsula  Drainage  District  No.  1  on  the 
West  and  Peninsula  Drainage  District  No.  2  on  the 
East. 
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5.  The  said  Denver  Avenue  Fill  constituted  an 
element  of  security  to  both  Districts  Nos.  1  and  2, 
additional  to  the  levees  or  dikes  around  the  outer 
boundary  of  both  districts. 

6.  That  the  said  Denver  Avenue  Fill  had  an 
elevation  of  35  feet  at  all  times  subsequent  to  Jan- 
uary, 1942,  and  in  addition  to  its  use  as  a  levee, 
was  also  used  as  a  highway,  being  known  as  Denver 
Avenue  and/or  United  States  Highway  99. 

7.  That  the  Federal  Public  Housing  Authority 
and/or  Maritime  Commission  owned  property  on 
both  sides  of  Denver  Avenue,  the  west  portion  being 
occupied  by  the  Vanport  Housing  Project. 

8.  That  at  a  point  about  half  way  between  the 
north  and  south  boundaries  of  the  Vanport  Tract, 
the  Federal  Public  Housing  Authority,  acting  in 
its  official  capacity,  and  as  an  agent  or  instru- 
mentality of  the  United  States  of  America,  cut 
through  Denver  Avenue  by  causing  to  be  excavated 
an  underpass  connecting  its  property  east  of  Denver 
Avenue  with  the  Vanport  Tract. 

9.  The  negligent  severance  and  excavation  by 
the  Federal  Public  Housing  Authority  of  Denver 
Avenue  Fill  constituted  a  continuing  negligent  act 
during  all  times  subsequent  to  August,  1942,  up  to 
May  31,  1948. 

10.  That  the  plaintiff  and  other  persons  sim- 
ilarly situated  in  Drainage  District  No.  2  relied  on 
the  protection  and  security  against  floods  and  flood 
water,  aiforded  by  the  Denver  Avenue  Fill. 
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11.  That  after  the  severance  of  Denver  Avenue 
Fill,  in  the  fall  of  1942,  the  Federal  Public  Housing 
Authority  attempted  to  erect  a  substitute  barricade 
against  flood  or  flood  waters  in  Drainage  District 
No.  2,  by  the  construction  of  a  semi-circular  ring 
levee  attaching  to  the  east  slope  of  the  Denver  Ave- 
nue levee  at  points  immediately  North  and  South 
of  the  severance. 

12.  That  the  ring  levee  so  constructed  by  Fed- 
eral Public  Housing  Authority  was  entirely  inade- 
quate for  the  purpose  intended,  namely,  protection 
against  flood  and  flood  waters,  by  reason  of  its  com- 
position, width,  and  height. 

13.  The  fact  that  the  ring  levee  was  inadequate 
and  unsuitable  for  the  purpose  intended  was  knovai 
to  the  Federal  Pu])lic  Housing  Authority  and  the 
Corps  of  Engineers,  U.S.A. 

14.  That  said  inadequate  and  unsuitable  ring 
levee  was  not  only  not  improved  nor  repaired  to  a 
point  where  it  was  adequate,  as  the  Federal  Public 
Housing  Authority  should  have  done,  but  said 
agency  improperly  and  improvidently  maintained 
such  ring  levee  allowing  it  to  fall  into  a  state  of 
poor  condition  and  repair. 

15.  That  at  no  time  ])etween  November,  1942, 
and  June,  1948,  did  the  Federal  Public  Housing 
Authority  construct  or  maintain  an  adequate  levee 
to  replace  the  security  destroyed  when  it  cut  Denver 
Avenue.  That  the  Federal  Public  Housing  Author- 
ity used  and  permitted  the  use  by  the  public  gen- 
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erally,  and  particularly  tenants  in  the  Vanport 
Housing  Project  of  the  underpass  through  Denver 
Avenue  Fill,  between  November,  1942,  and  June, 
1948,  during  which  time  the  underpass  constituted 
a  gaping  hole  or  aperture  through  Denver  Avenue 
Fill,  138  feet  wide  at  the  top  of  the  fill,  and  approxi- 
mately 76  feet  wide  at  the  bottom  of  the  cut. 

16.  That  the  maintenance  of  the  ring  levee  and 
the  failure  to  properly  maintain,  improve,  and/or 
repair  the  said  ring  levee  by  the  Federal  Public 
Housing  Authority  constituted  a  continuing  offense 
and  nuisance  at  all  times  between  November,  1942, 
to  June,  1948. 

17.  That  Denver  Avenue  Fill  in  its  entire  length 
north  from  Columbia  slough  to  the  Columbia  River 
constituted  an  adequate  and  sufficient  levee  and 
barrier  against  flood  waters,  reasonably  to  be  ex- 
pected from  the  Columbia  River,  except  where 
Denver  Avenue  Fill  was  severed  by  the  underpass. 

18.  Conceding  that  Denver  Avenue  Fill  was 
severed  for  the  underpass,  it  was  still  reasonably 
possible  to  protect  properties  lying  in  Drainage 
District  No.  2  from  flood  or  flood  waters  encroach- 
ing from  the  West  by  the  construction  of  an  ade- 
quate ring  levee  around  the  severance.  Having 
severed  Denver  Avenue,  it  was  the  duty  of  Federal 
Public  Housing  Authority  to  construct  an  adequate 
ring  levee. 

19.  That  tortious  and  negligent  acts  complained 
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of  by  the  plaintiff  were  not  acts  of  God,  as  con- 
tended by  the  defendant. 

20.  The  plaintiff  and  others  similarly  situated 
did  not  assume,  condone  nor  acquiesce  in  the  tor- 
tious and  negligent  acts  of  the  defendant  complained 
of  in  the  complaint. 

21.  Section  702  c,  Title  33,  U.S.C.A.,  does  not 
apply  to  the  present  proceedings.  The  language  of 
this  section  must  be  read  in  its  entirety  and  in  con- 
nection with  the  other  provisions  of  the  act  of 
which  it  is  a  part,  and  not  read  piecemeal. 

22.  That  neither  the  severance  of  Denver  Ave- 
nue Fill  nor  the  construction  of  the  underpass  in 
1942  were  the  wrongful  acts  of  the  Oregon  State 
Highway  Commission,  as  contended  by  the  defend- 
ant. There  was  nothing  the  plaintiff,  nor  others 
similarly  situated,  could  do  as  a  private  citizen  to 
prevent  the  severance  of  Denver  Avenue  Fill  by  the 
Federal  Public  Housing  Authority.  Permission  of 
the  plaintiff  and  others  similarly  situated  to  make 
the  severance,  construct  the  viaduct,  and  erect  the 
ring  levee,  was  not  requested  by  the  Federal  Public 
Housing  Authority  nor  any  other  agency  connected 
with  the  defendant.  Such  acts  were  done  without 
the  knowledge  or  consent  of  the  plaintiff. 

23.  Upon  learning  the  intention  of  the  Federal 
Public  Housing  Authority  to  sever  Denver  Avenue 
Fill,  creating  an  underpass,  and  constructing  a  via- 
duct and  ring  levee.  Drainage  District  No.  2  offi- 
cially objected  in  writing  to  the  Corps  of  Engineers, 


United  States  of  America  89 

Department  of  the  Army.  The  legal  obligation  of 
Drainage  District  No.  2  to  maintain  its  levees  was 
effectively  nullified  by  the  tortious  and  negligent 
act  of  the  defendant,  and  Drainage  District  No.  2 
was  not  thereby  rendered  responsible. 

24.  Denver  Avenue  Fill  has  been  regarded  at 
all  times  as  a  dike  or  levee  jointly  used  by  Drainage 
District  No.  1  and  Drainage  District  No.  2,  to  pro- 
tect the  East  and  West  boundaries,  respectively,  of 
said  districts. 

25.  There  was  nothing  in  the  appearance  of  the 
ring  levee  as  it  was  finally  constructed  to  put  the 
average  person  observing  it  upon  notice  that  it  was 
inadequate  as  a  substitute  protection  for  that  re- 
moved by  the  construction  of  the  Vanport  under- 
pass. 

26.  The  construction  by  the  Housing  Authority 
of  Portland  of  a  drain  pipe  through  Denver  Fill 
at  the  underpass  constituted  an  additional  hazard 
to  properties  lying  in  Drainage  District  No.  2  as 
it  was  designed  with  flood  gates  which  readily  per- 
mitted waters  to  run  from  west  to  east  of  Denver 
Fill,  but  not  from  east  to  west. 

27.  An  additional  hazard  to  properties  lying  in 
Drainage  District  No.  2  was  created  wdien  a  clay 
blanket  of  top  soil  was  placed  on  the  east  side  of 
the  ring  levee,  whereas  no  similar  clay  blanket  was 
placed  on  the  west  sloj^e  of  the  ring  levee.  The  east 
slope  of  the  ring  levee  was  on  a  ratio  of  li  ^  to  1, 
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which  was  too  steep  for  adequate  protection  against 
flood  waters  encroaching  from  the  west. 

28.  The  Housing  Authority  of  Portland  is  a 
Federal  Agency  within  the  purview  of  the  Federal 
Tort  Claims  Law. 

29.  The  Housing  Authority  of  Portland  in  oper- 
ating Vanport  and  maintaining  its  various  facilities 
including  the  underpass  and  ring  levee  was  acting 
as  an  operating  agency  for  the  Federal  Public 
Housing  Authority  and  the  United  States  of 
America. 

30.  The  traffic  interchange  at  Union  and  Denver 
Avenues  was  so  designed  and  constructed  that  the 
serviceability  and  function  of  Denver  Fill  was  not 
impaired. 

31.  The  public  generally  and  this  plaintiff  in 
particular  regarded  Denver  Avenue  and  fill  and  the 
ring  levee  at  the  Vanport  Underpass  as  a  levee 
suitable  and  adequate  for  protection  against  flood 
waters  from  the  west. 

32.  That  the  County  of  Multnomah  in  accepting 
a  deed  from  Peninsula  Industrial  Company  under 
the  terms  and  conditions  of  such  deed  had  the  duty 
to  construct  and  maintain  a  fill  on  said  Denver 
Avenue,  the  western  boundary  of  Peninsula  Dis- 
trict No.  2. 

33.  That  under  the  terms  of  said  deed,  237.06' 
of  the  fill  was  placed  on  private  property  of  which 
the  said  Multnomah  County  had  no  control  except 
an  agreement  to  maintain  the  same.   Assuming  that 
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the  80'  highway  deeded  to  the  County  was  in  the 
center  of  this  fill,  this  would  leave  118.8'  of  the  fill 
on  the  eastern  side  belonging  privately  to  the  ad- 
joining owners  and  118.8'  on  the  western  side 
belonging  to  private  owners. 

34.  That  by  the  terms  of  said  deed  to  Multno- 
mah County,  the  grantor  in  said  deed  together  with 
its  successors  in  title  including  the  plaintiffs  and 
Peninsula  District  No.  2  had  the  right  to  construct 
levees,  dikes  and  embankments  connecting  with  the 
same  and  to  use  the  fill  on  Denver  Avenue  as  a 
levee  or  dike. 

35.  That  Peninsula  District  No.  2  and  the  prop- 
erty owners  therein  did  make  use  of  said  fill  as  a 
dike  or  levee  and  constructed  under  the  terms  of 
said  deed  levees,  fills  and  embankments  connecting 
therewith  on  the  north  and  south  thereby  complet- 
ing Peninsula  District  No.  2  with  full  dike  and 
levee  protection  from  all  sides. 

36.  That  when  F.P.H.A.  cut  the  underpass 
through  said  Denver  Avenue  Fill  they  cut  through 
not  only  the  highway,  but  through  private  property 
of  118.8'  on  the  eastern  side  thereof  and  118.8'  on 
the  western  side  thereof  and  that  in  cutting  such 
underpass,  they  received  no  permission  whatsoever 
from  any  land  owners  or  from  Peninsula  District 
No.  2,  gave  them  no  notice  of  such  intention  to  cut 
such  underpass  and  did  cut  the  same  over  the  objec- 
tion of  Peninsula  District  No.  2. 

37.  That    after    severing    said    Denver    Avenue 


92  Mearl  C.  Tillman,  et  ux.,  vs. 

with  said  underpass,  leaving  it  possible  for  flood 
waters  or  other  waters  coming  from  the  west  to 
overflow  on  the  Peninsula  District  No.  2,  said 
F.P.H.A.  owed  a  duty  to  Peninsula  District  No.  2 
and  to  all  the  property  owners  therein,  including 
the  plaintiffs,  to  construct  and  maintain  a  levee  or 
dike  surrounding  such  underpass  of  equal  protec- 
tion as  the  Denver  Avenue  Fill,  that  is  the  fill  so 
severed. 

38.  That  F.P.H.A.  has  been  negligent  in  failing 
to  either  construct  a  dike  or  levee  of  equal  protec- 
tion with  said  Denver  Avenue  Fill  and  in  failing 
to  properly  maintain  such  protection. 

39.  That  there  was  no  consideration  paid  for  the 
deed  from  Peninsula  Industrial  Company  except 
the  agreement  on  the  part  of  Multnomah  County 
to  cut  a  fill  and  maintain  the  same.  That  the  pur- 
pose on  the  part  of  Peninsula  Industrial  Company 
was  to  provide  in  this  manner  for  a  dike  or  levee 
to  assist  in  reclaiming  the  overflowed  ground  on 
either  side  of  the  highway  belonging  to  them  and 
now  including  Peninsula  District  No.  2. 

40.  That  in  taking  over  the  highway  from  Mult- 
nomah County,  the  State  Highway  Commission  got 
no  more  rights  than  Multnomah  County  had  under 
the  terms  of  said  deed  and  became  subject  to  the 
same  obligations. 

G.  With  respect  to  each  of  the  plaintiffs  and 
each  of  the  consolidated  cases,  the  United  States 
contends  and  the  plaintiffs  deny: 
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Contentions  of  the  United  States 

1.  That  this  Court  has  no  jurisdiction  of  this 
action  either  under  the  Tort  Claims  Act  or  other- 
wise. 

2.  That  the  matters  of  which  plaintiff  complains 
took  place  prior  to  the  enactment  of  the  Tort  Claims 
Act  and  therefore  that  such  matters  are  not  action- 
able under  that  statute  or  at  all. 

3.  That  the  Tort  Claims  Act  confers  no  juris- 
diction on  this  Court  and  this  Court  has  no  juris- 
diction to  hear  claims,  such  as  those  asserted  by 
plaintiff,  based  upon  an  alleged  breach  by  the 
United  States  of  its  alleged  duties  as  an  owner  of 
property. 

4.  That  the  Tort  Claims  Act  confers  no  juris- 
diction on  this  Court  and  this  Court  has  no  juris- 
diction to  hear  claims,  such  as  those  asserted  by 
plaintiff,  based  upon  an  alleged  failure  of  the 
United  States,  its  agencies  or  employees,  to  expend 
public  moneys  in  the  construction  or  maintenance 
of  flood  control  structures  for  the  benefit  of  plaintiff. 

5.  That  the  matters  complained  of  in  the  com- 
plaint involve  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretionary  func- 
tion or  duty  as  to  which  there  can  be  no  liability 
under  the  Tort  Claims  Act. 

6.  That  the  liability,  if  any,  of  the  United  States 
under  the  Tort  Claims  Act  arises  only  on  the  con- 
ditions there  stated  and  only  for  specific  acts  of 
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negligence  or  wrongful  conduct  by  a  specific  and 
identified  employee  of  the  United  States  acting 
within  the  scope  of  his  employment. 

7.  That  no  employee  of  the  United  States  was 
negligent  or  engaged  in  any  wrongful  conduct 
within  the  scope  of  his  employment  in  connection 
with  the  matters  complained  of  in  the  complaint 
and  nothing  done  or  not  done  by  any  employee  of 
the  United  States  was  the  proximate  cause  of  any 
damage  to  plaintiff. 

8.  That  all  damage  to  plaintiff  was  caused  by 
an  Act  of  God  for  which  neither  the  United  States 
nor  its  agencies  or  employees  was  in  any  way  re- 
sponsible and  for  which  the  United  States  cannot 
be  held  liable. 

9.  That  the  United  States  has  no  police  power; 
and  that  neither  the  United  States  nor  its  agencies 
or  employees  had  any  duty  to  protect  plaintiff's 
property  from  flood  damage. 

10.  That  if  any  agency  of  government  was  re- 
sponsible for  the  safety  of  plaintiff's  property,  the 
agencies  of  government  so  responsible  were  the 
State  of  Oregon,  the  County  of  Multnomah  and 
Peninsula  Drainage  District  No.  2. 

11.  That  plaintiff  was  himself  chiefly  and  finally 
responsible  for  the  protection  of  his  property  from 
flood  damage. 

12.  That  Denver  Avenue,  the  fill  beneath  it  and 
the  land  upon  which  it  rests  are  and  ever  since  1937 
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have  been  the  property  of  the  State  of  Oregon  and 
controlled  and  maintained  exclusively  by  the  Oregon 
State  Highway  Department. 

13.  That  the  fill  supporting  Denver  Avenue  was 
not  constructed  as  a  levee  or  for  flood  control  pur- 
poses; and  that  said  fill  is  not  and  never  has  been 
a  part  of  the  Columbia  River  levee  system. 

14.  That  Denver  Avenue  and  the  fill  supporting 
it  were  constructed  and  have  ever  since  been  main- 
tained solely  and  exclusively  for  highway  purposes. 

15.  That  Denver  Avenue  and  the  fill  supporting 
it  are  and  for  many  years  have  been  dedicated  to 
the  public  for  highway  purposes;  that  by  reason 
of  said  dedication  the  use  of  said  fill  for  highway 
purposes  is  the  paramount  use  thereof;  that  neither 
plaintiff  nor  any  person  has  or  could  acquire  any 
right  whatever  in  connection  with  the  Denver  Ave- 
nue fill  limiting  or  restricting  its  use  for  highway 
purposes. 

16.  That  the  underpass  beneath  Denver  Avenue 
was  constructed  for  a  legitimate  highway  purpose 
and  to  meet  a  legitimate  traffic  demand;  and  that 
the  construction  of  the  underpass  for  highway  pur- 
poses violated  no  right  of  plaintiff. 

17.  That  the  underpass  beneath  Denver  Avenue 
was  built  by  Kaiser  Company,  Inc.,  or  its  subcon- 
tractors with  the  consent  of  and  in  accordance  with 
plans  furnished  l)y  the  State  of  Oregon,  the  o\\Tier 
of  Denver  Avenue,  the  fill  supporting  it  and  the 
land  upon  which  it  rests. 
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18.  That  in  connection  with  the  construction  of 
the  Denver  Avenue  underpass,  the  State  of  Oregon 
did  not  require  the  construction  of  a  ring  levee  or 
the  installation  of  any  flood  protection  structure 
whatever. 

19.  That  the  construction  of  the  underpass  be- 
neath Denver  Avenue  with  the  consent  of  the  State 
of  Oregon,  the  owner  of  Denver  Avenue,  the  fill 
supporting  it  and  the  land  upon  which  it  rests,  was 
not  in  violation  of  any  obligation  owing  to  plaintiff 
or  any  right  belonging  to  plaintiff. 

20.  That  neither  the  State  of  Oregon  or  Kaiser 
Company,  Inc.,  or  its  subcontractors  or  the  United 
States,  its  agencies  or  employees,  had  any  obligation 
whatever  by  statute,  by  contract  or  by  law  to  pro- 
vide any  flood  i:)rotection  whatever  to  plaintiff  or 
to  build  or  to  maintain  Denver  Avenue  and  the  fill 
supporting  it  for  flood  protection  purposes. 

21.  That  in  connection  with  a  levee  system  it  is 
not  customary  to  build  or  maintain  secondary  levees 
and  such  levees  are  not  required  by  due  care  and 
good  engineering  practice. 

22.  That  prior  to  the  levee  failures  of  May  and 
June,  1948,  there  was  no  reason  to  anticipate  that 
any  of  the  pritnary  levees  surrounding  Peninsula 
Drainage  Districts  Nos.  1  and  2  would  fail  and 
hence  due  care  and  good  engineering  practice  did 
not  require  the  construction  or  maintenance  of  sec- 
ondary levees  in  the  area. 

23.  That  the  law  regards  flood  waters  as  a  com- 
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mon  enemy  against  which  each  person  is  entitled 
to  protect  himself  as  and  to  the  extent  he  sees  fit 
and  with  no  obligation  to  protect  any  other  person ; 
that  the  ring  levee  adjacent  to  the  Denver  Avenue 
underpass  was  intended  to  protect  the  Vanport 
residents  and  the  $25,000,000  investment  of  the 
United  States  in  Vanport  in  the  event  that  the 
primary  levees  of  Peninsula  Drainage  District 
No.  2,  which  were  lower  than  those  of  Peninsula 
Drainage  District  No.  1,  were  overtopped  by  flood 
waters;  that  plaintiff,  although  he  had  no  rights 
in  connection  with  the  construction  or  maintenance 
of  the  ring  levee,  was  greatly  benefited  by  its 
existence. 

24.  That  the  United  States,  its  agencies  or  em- 
ployees, neither  had  or  assumed  any  obligation  to 
plaintiff  to  build  or  maintain  the  ring  levee  care- 
fully or  at  all. 

25.  That  the  United  States,  its  agencies  or  em- 
ployees, neither  had  or  assumed  any  obligation  to 
plaintiff  in  connection  with  Denver  Avenue,  the 
ring  levee  or  at  all. 

26.  That  the  United  States,  its  agencies  or  em- 
ployees, neither  had  or  assumed  any  obligation 
whatever  to  protect  plaintiff  or  his  property  from 
flood  damage ;  that  nevertheless  plaintiff  was  greatly 
benefited  during  the  1948  high  water  period  by  the 
temporary  protection  provided  by  the  ring  levee 
constructed  adjacent  to  the  Denver  Avenue  under- 
pass. 
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27.  That  one  land  owner,  such  as  the  United 
States,  has  no  duty  to  erect  an  embankment  to  pro- 
tect another  land  owner,  such  as  plaintiff,  from 
flood  damage;  and  that  a  land  owner  who  erects  an 
embankment  for  flood  protection  purposes  has  no 
duty  to  maintain  that  embankment  carefully  or  at 
all  for  the  benefit  of  those  who  own  or  occupy 
property  in  a  location  which  it  appears  to  protect. 

28.  That  Vanport  and  East  Vanport,  including 
the  ring  levee  and  the  property  upon  which  it  was 
located,  were  leased  by  the  United  States  to  the 
Housing  Authority  of  Portland  by  the  so-called 
master  lease  dated  February  17,  1944,  effective 
January  1,  1944. 

29.  That  from  and  after  January  1,  1944,  the 
United  States,  its  agencies  or  employees,  had  no 
right  of  access  to  or  responsibility  for  the  ring 
levee. 

30.  That  from  and  after  January  1,  1944,  the 
ring  levee  was  maintained  by  the  Housing  Author- 
ity of  Portland. 

31.  That  the  Housing  Authority  of  Portland 
had  no  duty  to  plaintiff  to  maintain  the  ring  levee 
with  due  care  or  at  all. 

32.  That  the  Housing  Authority  of  Portland  is 
not  a  federal  agency  and  its  employees  are  not  fed- 
eral employees  within  the  meaning  of  the  Tort 
Claims  Act;  and  that  the  United  States  is  not  re- 
sponsible for  the  negligent  or  wrongful  conduct,  if 
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any,  of  the  Housing  Authority  of  Portland  or  its 
employees. 

33.  That  at  all  times  the  ring  levee  was  main- 
tained with  due  care  and  in  accordance  with  good 
engineering  practice. 

34.  That  prior  to  the  1948  flood  plaintiff  did  not 
assert  or  contend  or  advise  the  United  States  or  its 
agencies  or  employees  that  the  construction  of  the 
Denver  Avenue  underpass  would  be  or  was  a  breach 
of  any  duty  owing  from  the  United  States  to  him. 

35.  That  prior  to  the  1948  flood  plaintiff  did  not 
assert  or  contend  that  the  United  States  or  its 
agencies  owed  him  a  duty  to  build  or  maintain  the 
ring  levee  carefully  or  at  all. 

36.  That  prior  to  the  1948  flood  plaintiff  did  not 
assert  or  contend  that  the  ring  levee  was  constructed 
or  maintained  in  an  unsatisfactory  or  negligent 
fashion. 

37.  That  prior  to  the  1948  flood  plaintiff  did  not 
assert  or  contend  that  the  ring  levee  w^as  a  nuisance. 

38.  That  by  failing  at  any  time  prior  to  the  1948 
flood  to  assert  or  contend  that  the  construction  of  the 
Denver  Avenue  underpass  was  a  breach  of  any 
duty  owing  to  him,  by  failing  to  assert  or  contend 
that  the  United  States  owed  him  any  duty  to  build 
or  maintain  the  ring  levee  carefully  or  at  all  and  by 
failing  to  assert  or  contend  that  the  ring  levee  was 
constructed  or  maintained  in  a  negligent  or  wrong- 
ful fashion,  plaintiff  has  waived  his  claim,  if  any. 
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against  the  United  States  and  plaintiff  is  estopped 
from  asserting  any  such  claim. 

39.  That  subsequent  to  the  construction  of  the 
ring  levee  and  prior  to  the  1948  flood,  plaintiff 
acquired  or  improved  his  property  and  thereby  as- 
sumed with  respect  to  such  property  the  risk,  if 
any,  arising  from  the  construction  of  the  Denver 
Avenue  underpass  and  the  construction  and  mainte- 
nance of  the  ring  levee. 

40.  That  if  the  construction  of  the  Denver  Ave- 
nue underpass  and  the  construction  and  maintenance 
of  the  ring  levee  constituted,  as  plaintiff  now  con- 
tends, a  flood  hazard  to  plaintiff,  plaintiff  was  negli- 
gent in  failing  to  take  steps  to  protect  his  property 
against  that  hazard  and  on  account  of  that  negli- 
gence plaintiff  cannot  recover  in  this  action. 

41.  That  no  agency  or  employee  of  the  United 
States  was  authorized  or  instructed  by  Congress  to 
build  or  maintain  the  ring  levee  for  the  benefit  of 
plaintiff  or  to  provide  flood  protection  of  any  kind 
to  plaintiff ;  and  nothing  any  employee  of  the  United 
States  did  or  did  not  do  in  that  connection  was 
within  the  scope  of  his  employment. 

42.  That  each  of  the  claims  of  plaintiff  is  barred 
by  the  statute  of  limitations. 

43.  That  each  of  the  claims  of  plaintiff  is  barred 
by  laches  and  acquiescence. 

44.  That  each  of  the  claims  of  plaintiff  is  barred 
by  the  provisions  of  33  U.S.C.A.  702c. 
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45.  That  no  act  or  failure  to  act  of  the  United 
States,  its  agencies  or  employees,  was  the  proximate 
cause  of  any  damage  to  plaintiff. 

46.  That  the  United  States,  its  agencies  and  em- 
ployees, exercised  due  care  in  all  matters  referred  to 
in  the  complaint. 

47.  That  each  of  the  contentions  of  plaintiff  is 
contrary  to  fact  and  to  law. 

48.  That  each  defense  set  forth  in  the  answer  of 
the  United  States  is  a  valid  defense  to  plaintiff's 
claim. 

H.  The  following  questions  of  fact  or  mixed 
questions  of  law  and  fact  are  to  be  determined  with 
respect  to  each  of  the  consolidated  cases : 

1.  Was  the  Federal  Public  Housing  Authority, 
at  all  times  mentioned  in  the  complaint,  a  govern- 
mental agency? 

2.  In  the  matters  complained  of  in  the  complaint, 
did  the  Federal  Public  Housing  Authority  act  delib- 
erately and  negligently  and  not  as  a  matter  of  dis- 
cretion ? 

3.  Did  the  Denver  Avenue  fill  (formerly  know^n 
as  Derby  Street  fill)  constitute  a  common  boundary 
between  Peninsula  Drainage  District  No.  1  on  the 
west  and  Peninsula  Drainage  District  No.  2  on  the 
east  at  all  times  since  the  creation  of  Drainage  Dis- 
trict No.  2? 

4.  Did  the  Denver  Avenue  fill  constitute  an  ele- 
ment of  security  to  both  Districts  Nos.  1  and  2,  addi- 
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tional  to  the  levees  or  dikes  around  the  outer  bound- 
ary of  both  districts? 

5.  Did  the  Denver  Avenue  fill  have  an  elevation 
of  35  feet  at  all  times  subsequent  to  January,  1942, 
and  in  addition  to  its  use  as  a  levee,  was  it  also 
used  as  a  highway,  being  known  as  Denver  Avenue 
and/or  United  States  Highway  99  ? 

6.  Did  the  Federal  Public  Housing  Authority 
and/or  the  Maritime  Commission  own  property  on 
both  sides  of  Denver  Avenue  and  was  the  west  por- 
tion occupied  by  the  Vanport  housing  project"? 

7.  Did  the  Federal  Public  Housing  Authority, 
acting  in  its  official  capacity  and  as  an  agent  or 
instrumentality  of  the  United  States,  cut  through 
Denver  Avenue  by  causing  to  be  excavated  an  under- 
pass connecting  its  property  east  of  Denver  Avenue 
with  the  Vanport  tract  at  a  point  about  half  way 
between  the  north  and  south  boundaries  of  the  Van- 
port  tract  ? 

8.  Did  the  severance  and  excavation  by  the  Fed- 
eral Public  Housing  Authority  of  the  Denver  Ave- 
nue till  constitute  a  continuing  negligent  act  during 
all  times  subsequent  to  August,  1942,  up  to  May, 
1948? 

9.  Did  the  plaintiff  and  other  persons  similarly 
situated  in  Peninsula  Drainage  District  No.  2  rely 
on  the  protection  and  security  against  floods  and 
flood  water  afforded  by  the  Denver  Avenue  fill  ? 

10.  Did  the  Federal  Public  Housing  Authority 
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attempt  to  erect  a  substitute  barricade  against  flood 
or  flood  waters  in  Peninsula  Drainage  District  No. 
2,  by  the  construction  of  a  semi-circular  ring  levee 
near  the  east  slope  of  the  Denver  Avenue  fill  at 
points  immediately  north  and  south  of  the  severance 
in  the  filH 

11.  Was  the  ring  levee  entirely  inadequate  for 
the  purpose  intended,  namely  protection  against 
flood  and  flood  waters,  by  reason  of  its  composition, 
width,  and  height  ? 

12.  If  the  ring  levee  was  inadequate  and  unsuit- 
able for  the  purpose  intended,  was  that  fact  known 
to  the  Federal  Public  Housing  Authority  and  the 
Corps  of  Engineers? 

13.  If  the  ring  levee  was  inadequate  and  unsuit- 
able, should  the  Federal  Public  Housing  Authority 
have  repaired  the  ring  levee  in  a  fashion  to  make  it 
adequate  and  did  said  agency  improperly  and  im- 
providently  maintain  the  ring  levee,  allowing  it  to 
fall  into  a  state  of  poor  condition  and  repair? 

14.  Did  the  Federal  Public  Housing  Authority 
at  any  time  between  November,  1942,  and  June, 
1948,  construct  or  maintain  an  adequate  levee  to 
replace  the  security  destroyed  by  the  underpass 
through  Denver  Avenue,  a  gaping  hole  or  aperture 
138  feet  wide  at  the  top  of  the  fill  and  approxi- 
mately 76  feet  wide  at  the  bottom  of  the  cut? 

15.  Did  the  maintenance  of  the  ring  levee  and 
the  failure,  if  any,  to  properly  maintain,  improve, 
and/or  repair  the  ring  levee  by  the  Federal  Public 
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Housing  Authority  contitute  a  continuing  offense 
and  nuisance  at  all  times  between  November,  1942, 
to  June,  1948? 

16.  Did  the  Denver  Avenue  fill  in  its  entire 
length  constitute  an  adequate  and  sufficient  levee 
and  barrier  against  flood  waters  reasonably  to  be 
expected  from  the  Columbia  River  except  where  the 
Denver  Avenue  fill  was  severed  by  the  underpass? 

17.  Conceding  that  Denver  Avenue  Fill  was  sev- 
ered for  the  underpass,  was  it  still  reasonably  pos- 
sible to  protect  properties  lying  in  Peninsula  Drain- 
age District  No.  2  from  flood  or  flood  waters  en- 
croaching from  the  west  by  the  construction  of  an 
adequate  ring  levee  around  the  severance  ? 

18.  Were  the  acts  complained  of  by  the  plaintiff 
acts  of  God,  as  contended  by  the  defendant  % 

19.  Did  the  plaintiff  and  others  similarly  situ- 
ated assume,  condone  or  acquiesce  in  the  acts  of  the 
defendant  complained  of  in  the  complaint  *? 

20.  Was  the  severance  of  Denver  Avenue  fill  or 
the  construction  of  the  underpass  in,  1942  the  acts 
of  the  Oregon  State  Highway  Commission  and  was 
there  anything  the  plaintiff,  or  others  similarly  situ- 
ated, could  do  as  a  private  citizen  to  prevent  the 
severance  of  Denver  Avenue  fill?  Was  permission 
of  the  plaintiff  and  others  similarly  situated  to  make 
the  severance,  construct  the  underpass  and  erect  the 
ring  levee,  requested  by  the  Federal  Public  Housing 
Authority  or  any  other  agency  connected  with  the 
defendant  and  were  such  acts  done  without  the 
knowledge  or  consent  of  the  plaintiff? 
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21.  Did  Peninsula  Drainage  District  No.  2  offi- 
cially object  in  writing  to  the  Corps  of  Engineers 
upon  learning  of  the  intention  to  sever  the  Denver 
Avenue  fill? 

22.  Has  the  Denver  Avenue  fill  been  regarded  at 
all  times  as  a  dike  or  levee,  jointly  used  by  Penin- 
sula Drainage  Districts  Nos.  1  and  2,  to  protect  the 
east  and  west  boundaries,  respectively,  of  said  dis- 
tricts ? 

23.  Did  the  matters  of  which  plaintiff  complains 
take  place  prior  to  the  enactment  of  the  Tort  Claims 
Act? 

24.  Do  the  matters  complained  of  in  the  com- 
plaint involve  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretionary  func- 
tion or  duty  ? 

25.  Was  any  employee  of  the  United  States  neg- 
ligent or  engaged  in  any  wrongful  conduct  within 
the  scope  of  his  employment  in  connection  with  the 
matters  complained  of  in  the  complaint  and  was 
anything  done  or  not  done  by  any  employee  of  the 
United  States  the  proximate  cause  of  any  damage 
to  plaintiff? 

26.  Was  all  damage  to  plaintiff  caused  by  an 
Act  of  God? 

27.  Was  plaintiff  himself  chiefly  and  finally  re- 
sponsible for  the  protection  of  his  property  against 
flood  damage? 
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28.  Is  Denver  Avenue,  the  fill  beneath  it  and 
the  land  upon  which  it  rests  now,  and  ever  since 
1937  has  it  been,  the  property  of  the  State  of  Oregon 
and  controlled  and  maintained  exclusively  by  the 
Oregon  State  Highway  Department? 

29.  Was  the  fill  supporting  Denver  Avenue  con- 
structed as  a  levee  or  for  flood  control  purposes ;  and 
is  said  fill  now,  or  has  it  ever  been,  a  part  of  the 
Columbia  River  levee  system? 

30.  Were  Denver  Avenue  and  the  fill  supporting 
it  constructed  and  have  they  ever  since  been  main- 
tained solely  and  exclusively  for  highway  purposes  ? 

31.  Are  Denver  Avenue  and  the  fill  supporting  it 
and  have  they  for  many  years  been  dedicated  to  the 
public  for  highway  purposes  and  is  the  paramount 
use  thereof  the  use  for  highway  purposes  ? 

32.  Was  the  underpass  beneath  Denver  Avenue 
constmcted  for  a  legitimate  highway  purpose  and 
to  meet  a  legitimate  traffic  demand? 

33.  Was  the  underpass  beneath  Denver  Avenue 
built  by  Kaiser  Company,  Inc.,  or  its  su])contractors 
with  the  consent  of  and  in  accordance  with  plans 
furnished  by  the  State  of  Oregon? 

34.  Did  the  State  of  Oregon  require  the  con- 
struction of  a  ring  levee  or  the  installation  of  any 
flood  piotection  structure  whatever  in  connection 
with  the  construction  of  the  Denver  Avenue  under- 
pass? 

35.  It  is  customary  to  build  or  maintain  second- 
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ary  levees  in  connection  with  levee  system  and 
are  such  levees  required  by  due  care  and  good  engi- 
neering practice? 

36.  Was  there  any  reason  to  anticipate  that  any 
of  the  primary  levees  surrounding  Peninsula  Drain- 
age Districts  Nos.  1  and  2  would  fail  and  did  due 
care  and  good  engineering  practice  require  the  con- 
struction or  maintenance  of  secondary  levees  in  the 
area  ? 

37.  Was  the  ring  levee  built  adjacent  to  the  Den- 
ver Avenue  underpass  intended  to  protect  the  Van- 
port  residents  and  the  $25,000,000  investment  of  the 
United  States  in  Vanport  in  the  event  that  the  pri- 
mary levees  of  Peninsula  Drainage  District  No.  2, 
which  were  lower  than  those  of  Peninsula  Drainage 
District  No.  1,  were  overtopped  by  flood  w^aters,  and 
w^as  the  ring  levee  nevertheless  greatly  to  the  benefit 
of  plaintiff? 

38.  Did  the  United  States,  its  agencies  or  em- 
ployees, assume  any  obligation  to  plaintiff  to  build 
or  maintain  the  ring  levee  carefully  or  at  all  ? 

39.  Did  the  United  States,  its  agencies  or  em- 
ployees, assume  any  obligation  to  plaintiff  in  con- 
nection with  Denver  Avenue,  the  ring  levee  or  at  all  ? 

40.  Did  the  United  States,  its  agencies  or  em- 
ployees, assume  any  obligation  whatever  to  protect 
plaintiff  or  his  property  from  flood  damage  and  was 
plaintiff  nevertheless  greatl.y  benefited  during  the 
1948  high  water  period  by  the  temporary  protection 


108  Mearl  C.  Tillman,  et  ux.,  vs. 

provided  by  the  ring  levee  constructed  adjacent  to 
the  Denver  Avenue  underpass  ? 

41.  Were  Vanport  and  East  Vanport,  including 
the  ring  levee  and  the  property  upon  which  it  was 
located,  leased  by  the  United  States  to  the  Housing 
Authority  of  Portland  by  the  so-called  master  lease 
dated  February  17,  1944,  effective  January  1,  1944? 

42.  Was  the  ring  levee  maintained  by  the  Hous- 
ing Authority  of  Portland  from  and  after  January 
1,1944? 

43.  Was  the  ring  levee,  at  all  times,  maintained 
with  due  care  and  in  accordance  with  good  engineer- 
ing practice  ? 

44.  Did  plaintiff  assert  or  contend  or  advise  the 
United  States,  its  agencies  or  employees,  that  the 
construction  of  the  Denver  Avenue  underpass  would 
be  or  was  a  breach  of  any  duty  owing  from  the 
United  States  to  him  ? 

45.  Did  plaintiff  assert  or  contend  or  advise  the 
United  States  that  it  owed  him  a  duty  to  build  or 
maintain  the  ring  levee  carefully  or  at  all? 

46.  Did  plaintiff  assert  or  contend  or  advise  the 
United  States  that  the  ring  levee  was  constructed 
or  maintained  in  an  unsatisfactory  or  negligent 
fashion  ? 

47.  Did  plaintiff  assert  or  contend  that  the  ring 
levee  w^as  a  nuisance  ? 

48.  Did  plaintiff  acquire  or  improve  his  property 
subsequent  to  the  construction  of  the  ring  levee  and 
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prior  to  the  1948  flood  and  thereby  assume  with  re- 
spect to  such  property  the  risk,  if  any,  arising  from 
the  construction  of  the  Denver  Avenue  underpass 
and  the  construction  and  maintenance  of  the  ring 
levee  ? 

49.  If  the  construction  of  the  Denver  Avenue 
underpass  and  the  construction  and  maintenance  of 
the  ring  levee  constituted,  as  plaintiff  now  contends, 
a  flood  hazard  to  plaintiff,  was  plaintiff  negligent  in 
failing  to  take  steps  to  protect  his  property  against 
that  hazard  ? 

50.  Was  any  agency  or  employee  of  the  United 
States  authorized  or  instructed  by  Congress  to  build 
or  maintain  the  ring  levee  for  the  benefit  of  plain- 
tiff or  to  provide  flood  protection  of  any  kind  to 
plaintiff;  and  was  anything  any  employee  of  the 
United  States  did  or  did  not  do  in  that  connection 
within  the  scope  of  his  employment  ? 

51.  Was  any  act  or  failure  to  act  of  the  United 
States,  its  agencies  or  employees,  the  proximate 
cause  of  any  damage  to  plaintiff? 

52.  Did  the  United  States,  its  agencies  and  em- 
ployees, exercise  due  care  in  all  matters  referred  to 
in  the  complaint? 

I.  The  following  issues  of  law  are  to  be  deter- 
mined with  respect  to  each  of  the  consolidated 
cases : 

1.  Does  the  Court  have  jurisdiction  of  this  action 
by  virtue  of  the  Tort  Claims  Act  ? 
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2.  Did  the  failure,  if  any,  to  properly  maintain, 
improve,  and/or  repair  the  ring  levee  by  the  Federal 
Public  Housing  Authority  constitute  a  continuing 
oifense  and  nuisance  at  all  times  from  November, 
1942,  to  June,  1948'? 

3.  Conceding  that  Denver  Avenue  Fill  was  sev- 
ered for  the  underpass,  was  it  the  duty  of  Federal 
Public  Housing  Authority  to  construct  an  adequate 
ring  levee? 

4.  Were  the  acts  complained  of  by  the  plaintiff 
acts  of  God  ? 

5.  Did  the  plaintiff  and  others  similarly  situ- 
ated assume,  condone  or  acquiesce  in  the  acts  of  the 
defendant  complained  of  in  the  complaint? 

6.  Does  Section  702c,  Title  33,  U.S.C.A.,  apply  to 
the  present  proceedings'? 

7.  Was  the  severance  of  the  Denver  Avenue  till 
a  wrongful  act  of  the  Oregon  State  Highway  Com- 
mission '? 

8.  Was  the  obligation,  if  any,  of  Peninsula 
Drainage  District  No.  2  to  maintain  its  levees  effec- 
tively nullified  by  the  acts  of  the  defendant '? 

9.  Has  Denver  Avenue  Fill  been  regarded  at  all 
times  as  a  dike  or  levee,  jointly  used  by  Peninsula 
Drainage  Districts  Nos.  1  and  2,  to  protect  the  east 
and  w^est  boundaries,  respectively,  of  said  districts'? 

10.  Has  this  Court  jurisdiction  of  this  action 
either  under  the  Tort  Claims  Act  or  otherwise '? 
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11.  Are  matters  which  took  place  prior  to  the 
enactment  of  the  Toii:  Claims  Act  actionable  under 
that  statute  or  at  all? 

12.  Does  the  Tort  Claims  Act  confer  jurisdiction 
on  this  Court  and  does  this  Court  have  jurisdiction 
to  hear  claims  based  upon  an  alleged  breach  by  the 
United  States  of  its  alleged  duties  as  an  owner  of 
property  ? 

13.  Does  the  Tort  Claims  Act  confer  jurisdiction 
on  this  Court  and  does  this  Court  have  jurisdiction 
to  hear  claims  based  upon  an  alleged  failure  of  the 
United  States,  its  agencies  or  employees,  to  expend 
public  moneys  in  the  construction  or  maintenance 
of  flood  control  structures  for  the  benefit  of  plain- 
tiff? 

14.  Do  the  matters  complained  of  in  the  com- 
plaint involve  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretionary  func- 
tion or  duty  as  to  which  there  can  be  no  liability 
under  the  Tort  Claims  Act? 

15.  Does  the  liability,  if  any,  of  the  United  States 
under  the  Tort  Claims  Act  arise  only  on  the  condi- 
tions there  stated  and  only  for  specific  acts  of  negli- 
gence or  wrongful  conduct  by  a  specific  and  identi- 
fied employee  of  the  United  States  acting  within  the 
scope  of  his  employment? 

16.  Was  any  employee  of  the  United  States  neg- 
ligent or  engaged  in  any  wrongful  conduct  within 
the  scope  of  his  employment  in  connection  with  the 
matters  complained  of  in  the  complaint  and  was 
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anything  done  or  not  done  by  any  employee  of  the 
United  States  the  proximate  cause  of  any  damage 
to  plaintiff  ? 

17.  Was  all  damage  to  plaintiff  caused  by  an 
Act  of  God  for  which  neither  the  United  States  nor 
its  agencies  or  employees  were  in  any  way  respon- 
sible and  for  which  the  United  States  can  not  be 
held  liable? 

18.  Has  the  United  States  police  power  and  did 
the  United  States,  its  agencies  or  employees,  have 
any  duty  to  protect  plaintiff's  property  from  flood 
damage  ? 

19.  If  any  agency  of  government  was  responsi- 
ble for  the  safety  of  plaintiff's  property,  were  the 
agencies  of  government  so  responsible  the  State  of 
Oregon,  the  County  of  Multnomah  and  Peninsula 
Drainage  District  No.  2  ? 

20.  Was  plaintiff  himself  chiefly  and  finally  re- 
sponsible for  the  protection  of  his  property  from 
flood  damage? 

21.  Are  Denver  Avenue  and  the  fill  supporting 
it  dedicated  to  the  public  for  highway  purposes  and 
could  plaintiff  or  any  person  acquire  any  right  what- 
ever in  connection  with  the  Denver  Avenue  fill  lim- 
iting or  restricting  its  use  for  highway  purposes  ? 

22.  Was  the  underpass  beneath  Denver  Avenue 
constiiicted  for  a  legitimate  highway  purpose  and 
to  meet  a  legitimate  traffic  demand ;  and  did  the  con- 
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struction  of  the  underpass  for  highway  purposes 
violate  any  right  of  plaintiff? 

23.  Was  the  construction  of  the  underpass  be- 
neath Denver  Avenue,  with  the  consent  of  the  State 
of  Oregon,  the  owner  of  Denver  Avenue  and  the  till 
supporting  it,  in  violation  of  any  obligation  owing 
to  plaintiff  or  any  right  belonging  to  plaintiff  ? 

24.  Does  due  care  and  good  engineering  practice 
require  the  construction  or  maintenance  of  second- 
ary levees? 

25.  Did  the  United  States,  its  agencies  or  em- 
ployees, have  any  obligation  to  plaintiff  to  build  or 
maintain  the  ring  levee  carefully  or  at  all? 

26.  Did  the  United  States,  its  agencies  or  em- 
ployees, have  any  obligation  to  plaintiff  in  comiec- 
tion  with  Denver  Avenue,  the  ring  levee  or  at  all? 

27.  Did  the  United  States,  its  agencies  or  em- 
ployees, have  any  obligation  whatever  to  protect 
plaintiff  or  his  property  from  flood  damage;  but 
was  plaintiff  nevertheless  greatly  benefited  during 
the  1948  high  water  period  by  the  temporary  pro- 
tection provided  by  the  ring  levee  constructed  ad- 
jacent to  the  Denver  Avenue  underpass? 

28.  Are  flood  waters  regarded  in  law  as  a  com- 
mon enemy;  and  does  one  landowner,  such  as  the 
United  States,  have  any  duty  to  erect  an  embank- 
ment to  protect  another  landowner,  such  as  plaintiff, 
from  flood  damage;  and  does  a  landowner  who 
erects  an  embankment  for  flood  protection  pur- 
poses have  any  duty  to  maintain  that  embankment 
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carefully  or  at  all  for  the  benefit  of  those  who  own 
or  occupy  property  in  a  location  which  it  appears 
to  protect? 

29.  Were  Vanport  and  East  Vanport,  including 
the  ling  levee  and  the  property  upon  which  it  was 
located,  leased  by  the  United  States  to  the  Housing 
Authority  of  Portland  by  the  so-called  master  lease 
dated  February  17,  1944,  effective  January  1,  1944? 

30.  Did  the  United  States,  its  agencies  or  em- 
ployees, after  January  1,  1944,  have  any  duty  in 
connection  with  or  any  responsibility  for  the  ring 
levee. 

31.  Did  the  Housing  Authority  of  Portland  have 
any  duty  to  plaintiff  to  maintain  the  ring  levee  with 
due  care  or  at  all? 

32.  Was  the  ring  levee  maintained  with  due  care 
and  in  accordance  with  good  engineering  practice 
at  all  times? 

33.  If  plaintiff  failed  at  all  times  prior  to  the 
1948  flood  to  assert  that  the  construction  of  the 
Denver  Avenue  underpass  was  a  breach  of  any  duty 
owing  to  him  or  to  assert  that  the  United  States 
owed  him  any  duty  to  build  or  maintain  the  ring 
levee  carefully  or  at  all  or  to  assert  that  the  ring 
levee  was  constructed  or  maintained  in  a  negligent 
or  wrongful  fashion,  has  plaintiff  waived  his  claim, 
if  any,  against  the  United  States  and  is  plaintiff 
estopped  from  asserting  any  such  claim? 

34.  If  subsequent  to  the  construction  of  the  ring 
levee  and  prior  to  the  1948  flood,  plaintiff  acquired 
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or  improved  his  property,  did  plaintiff  thereby  as- 
sume with  respect  to  such  property  the  risk,  if  any, 
arising  from  the  construction  of  the  Denver  Avenue 
underpass  and  the  construction  and  maintenance  of 
the  ring  levee? 

35.  If  the  construction  of  the  Denver  Avenue 
underpass  and  the  construction  and  maintenance  of 
the  ring  levee  constituted,  as  plaintiff  now  contends, 
a  flood  hazard  to  plaintiff,  was  plaintiff  negligent 
in  failing  to  take  steps  to  protect  his  propert}^ 
against  that  hazard  and  in  view  of  that  negligence 
can  plaintiff  recover  in  this  action? 

36.  Was  any  agency  or  employee  of  the  United 
States  authorized  or  instructed  by  Congress  to 
build  or  maintain  the  ring  levee  for  the  benefit  of 
plaintiff  or  to  provide  flood  protection  of  any  kind 
to  plaintiff  and  was  anything  any  employee  of  the 
United  States  did  or  did  not  do  in  that  connection 
wdthin  the  scope  of  his  employment? 

37.  Is  each  of  the  claims  of  plaintiff  barred  by 
the  statute  of  limitations? 

38.  Is  each  of  the  claims  of  plaintiff  barred  by 
laches  and  acquiescence? 

39.  Is  each  of  the  claims  of  plaintiff  barred 
by  the  provisions  of  33  U.S.C.A.  702c? 

40.  Was  any  act  or  failure  to  act  of  the  United 
States,  its  agencies  or  employees,  the  proximate 
cause  of  any  damage  to  plaintiff? 

41.  Did  the  United  States,  its  agencies  and  em- 
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ployees,  exercise  due  care  in  all  matters  referred 
to  in  the  complaint? 

42.  Is  the  Housing  Authority  of  Portland  a  fed- 
eral agency  within  the  meaning  of  the  Tort  Claims 
Act;  are  the  employees  of  the  Housing  Authority 
of  Portland  employees  of  the  United  States  within 
the  meaning  of  that  Act;  and  is  the  United  States 
responsible  for  the  negligence,  if  any,  of  the  Hous- 
ing Authority  of  Portland  or  its  employees'? 

J.  The  following  documents  and  other  material 
have  been  marked  as  pretrial  exhibits.  It  is  agreed 
that  each  pretrial  exhibit  is  what  it  purports  to  be 
and  that  no  further  authentication  of  any  pretrial 
exhibit  will  be  required.  It  is  also  agreed  that  no 
objection  will  be  made  on  the  ground  that  the  orig- 
inal instrument  is  not  produced.  All  objections  on 
grounds  of  relevancy  or  materiality  are  reserved 
and  all  objections  relating  to  competency  on 
grounds  other  than  authentication  are  also  reserved 
including,  among  other  things,  the  hearsay  objec- 
tion. The  deposition  exhibits  shall  be  used  on  the 
terms  and  to  the  extent  provided  by  the  Federal 
Rules  of  Civil  Procedure.  No  distinction  has  been 
made  in  this  order  between  pretrial  exhibits  for 
plaintiffs  and  pretrial  exhibits  for  defendant;  and 
each  party  shall  be  free  to  offer  in  evidence,  upon 
the  terms  described  above,  any  one  of  the  pretrial 
exhibits. 


United  States  of  America  1 17 

EXHIBITS 

No.  1 — Map  of  Peninsula  Drainage  District  No.  1. 

No.  2 — Map  of  Peninsula  Drainage  District  No.  2. 

No.  3 — Plan  of  the  ring  levee. 

No.  4 — Sheet  of  cross  sections  of  the  ring  levee. 

No.  5 — Contract  between  the  United  States  and 
Kaiser  Company,  Inc.,  for  the  construction  of  Van- 
port,  dated  August  1,  1942,  and  numbered  HA 
(ORE  35053)  cph  101. 

No.  6 — Subcontract  dated  August  15,  1942,  be- 
tween Kaiser  Company,  Inc.,  and  George  H.  Buck- 
ler. 

No.  7 — Subcontract  dated  August  15,  1942,  be- 
tween Kaiser  Company,  Inc.,  and  Charles  B.  Weg- 
man. 

No.  8 — Contract  between  Kaiser  Company,  Inc., 
and  Tower  Sales  &  Erecting  Company,  dated  Oc- 
tober 20,  1942. 

No.  9 — Addendum  No.  1  to  contract  dated  October 
20,  1942,  between  Kaiser  Company,  Inc.,  and  Tower 
Sales  and  Erecting  Company,  Inc. 

No.  10 — Minutes  of  meeting  of  Oregon  State 
Highway  Commission  of  March  26,  1937,  including 
resolution  whereby  Denver  Avenue  was  declared  to 
be  an  Oregon  State  Highway. 

No.  11 — Minutes  of  meeting  of  Oregon  State 
Highway  Commission  of  January  16,  1931,  includ- 
ing resolution  whereby  Union  Avenue  was  declared 
to  be  an  Oregon  State  Highway. 

No.  12— Letter  from  John  E.  Mead  to  State  High- 
way Commission,  State  of  Oregon,  dated  August  28, 
1942. 
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No.  13— Letter  from  K.  H.  Baldock  to  John  E. 
Mead,  dated  September  1,  1942. 

No.  14— Letter  from  R.  H.  Baldock  to  T.  G. 
Donaca,  Secretary,  Peninsula  Drainage  District  No. 
1,  dated  September  12,  1942. 

No.  15 — Letter  from  Ivan  F.  Phipps  to  Oregon 
State  Highway  Commission,  dated  October  10,  1942. 

No.  16— Letter  from  E.  H.  Baldock  to  Ivan  F. 
Phipps,  dated  October  13,  1942. 

No.  17 — Letter  from  J.  M.  Devers  to  Ivan  F. 
Phipps,  dated  October  20,  1942. 

No.  18 — Letter  from  F.  T.  Young  to  Jerry  Kelly, 
dated  October  30,  1942. 

No.  19— Drawing  6B-6-4,  dated  October,  1942, 
and  accompanying  letter  from  Mr.  Young  to  Mr. 
Kelly,  dated  October  30,  1942. 

No.  20 — Dravdng  No.  7778  accompanying  letter 
from  Mr.  Young  to  Mr.  Kelly,  dated  October  30, 
1942. 

No.  21 — Drawing  No.  7779  accompanying  letter 
from  Mr.  Young  to  Mr.  Kelly,  dated  October  30, 
1942. 

No.  22 — Letter  from  F.  T.  Young  to  Jerry  Kelly, 
dated  November  16,  1942. 

No.  23 — Permit  from  Oregon  State  Highway 
Commission  to  FPHA  in  connection  with  the  Den- 
ver Avenue  underpass,  dated  November  12,  1942. 

No.  24 — Letter  dated  August  25,  1943,  unsigned, 
from  Fred  Christensen  to  George  H.  Buckler. 

No.  25 — Invoice  marked  paid  from  Fred  Chris- 
tensen to  George  H.  Buckler,  dated  September  25, 
1943. 
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No.  26— Order  of  the  County  Court  of  the  State 
of  Oregon,  elated  September  24,  1917,  organizing 
Peninsula  Drainage  District  No.  2. 

No.  27— Report  of  Phillip  H.  Dater  to  the  Board  of 
Supervisors  of  Peninsula  Drainage  District  No.  2, 
dated  November  5,  1917. 

No.  28 — Minutes  of  special  meeting  of  the  Board 
of  Directors  of  Peninsula  Di'ainage  District  No.  2 
lield  on  September  18,  1942. 

No.  29 — Minutes  of  annual  meeting  of  landown- 
ers of  Peninsula  Drainage  District  No.  2  held  on 
October  26,  1942. 

No.  30 — Minutes  of  special  meeting  of  the  Board 
of  Supervisors  of  Peninsula  Drainage  District  No. 
2  held  on  November  30,  1942. 

No.  31 — Minutes  of  special  meeting  of  the  Board 
of  Supervisors  of  Peninsula  Drainage  District  No. 
2  held  on  April  19,  1943. 

No.  32 — Deposition  of  Donovan  C.  Byers. 

No.  33 — Deposition  of  Kenneth  C.  Todd. 

No.  34 — Deposition  of  Francis  John  Kernan. 

No.  35 — Deposition  of  Ivan  F.  Phipps. 

No.  36 — Organization  papers  of  HAP. 

No.  37— HAP  bylaws. 

No.  38 — Lease  between  United  States  and  HAP 
dated  October  15,  1942. 

No.  39 — Lease  between  United  States  and  HAP 
dated  April  12,  1943. 
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No.  40 — Lease  between  United  States  and  HAP 
dated  February  17,  1944. 

No.  41 — Amendment  No.  1  to  master  lease. 

No.  42 — Amendment  No.  2  to  master  lease. 

No.  43 — Amendment  No.  5  to  master  lease. 

No.  44 — Amendment  No.  6  to  master  lease. 

No.  45 — Amendment  No.  7  to  master  lease. 

No.  46 — Master  management  resolution  No.  154. 

No.  47— FPHA  release  No.  4615:1. 

No.  48 — Annual  contributions  contract  between 
HAP  and  United  States,  dated  February  7,  1942. 

No.  49 — Administration  fund  agreement  dated 
February  17,  1944. 

No.  50 — Contract  for  financial  assistance  between 
HAP  and  FPHA,  dated  March  16,  1943. 

No.  51 — Amendment  to  contract  for  financial  as- 
sistance. 

No.  52 — Revised  form  of  use  permit  HAP-216. 

No.  53 — Application  for  family  dwelling  HAP 
No.  221. 

No.  54 — Agreement  of  mutual  assistance  between 
Portland  and  HAP. 

No.  55 — HAP  form  of  application  for  employ- 
ment. 

No.  56 — HAP  form  entitled  ''Payroll  Account." 

No.  58— HAP  form  217. 

No.  59 — Contract  dated  April  1,  1947,  between 
HAP  and  Portland  Building  Trades  Council. 

No.  60 — Amendment  to  this  contract  dated  Au- 
gust 19,  1948. 

No.    61 — Contract   between   HAP    and   Building 
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Service  Employees  International  Union  Local  No. 
49,  dated  April  1,  1947. 

No.  62 — Contract  between  HAP  and  Upholster- 
ers International  Union  Local  No.  65,  dated  April 
1,  1947. 

No.  63 — Contract  between  HAP  and  Interna- 
tional Association  of  Machinists,  dated  April  1, 
1947. 

No.  64 — Map  showing  ownership  of  land  by 
United  States  east  of  Denver  Avenue. 

No.  65 — Sections  from  PPHA  Manual  of  Policy 
and  Procedure  as  follows: 


(a) 

Section  4110:1. 

(b) 

Section  4110:1. 

(c) 

Section  2114:1. 

(fl) 

Section  4110. 

(e) 

Section  4110:3. 

(f) 

Section  4040:1. 

(s) 

Section  4040:3. 

(h) 

Propex'ty  Survey  Action. 

(J) 

Section  4820:5. 

(k) 

Section  3831 :1. 

(1) 

Section  3805:4. 

(m) 

Section  4658.1. 

(n) 

Section  4650 :1. 

(o) 

Regional  Supplement. 

(P) 

Section  4650:6. 

(q) 

Regional  Supplement. 

(r) 

Section  4646:1. 

(s) 

Section  3646 :8. 

(t) 

Exhibit  to  same. 
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(ii)  Section  4644:6. 

(v)  Regional  Supplement, 

(w)  Section  3635 :5. 

(x)  Section  4634 :1. 

(y)  Section  3632 :1. 

(z)  Section  4621:1. 

(aa)  Section  4621.2. 

(bb)  Section  4621 :6. 

(cc)  Section  3655:4. 

(dd)  Section  4614:4. 

(ee)  Section  4614 :14. 

(ff)  Temporary  Regional  Circular  &  Sup- 
plements. 

(gg)  Regional  Supplement, 

(hh)  Regional  Supplement, 

(ii)  Section  4138 :1. 

(jj)  Regional  Supplement, 

(kk)  Section  4138 :7. 

(ii)  Section  4135 :5. 
(mm)     Section  4135 :3. 

(oo)  Section  4135:6. 

(pp)  Transmittal  No.  102. 

(qq)  Regional  Supplement, 

(rr)  Section  4150 :2. 

(ss)  Transmittal  Bulletin  No.  63, 

(tt)  Regional  Supplement, 

(uu)  Regional  Supplement. 

No.  66 — Report  entitled  "Completion  Report, 
1948  Columbia  River  Flood  Fight,  Peninsula  Drain- 
age District  No.  2,  Multnomah  County,  Oregon." 
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No.  67 — Series  of  photographs  taken  in  vicinity 
of  Denver  Avenue,  A  to  K  inchisive. 

No.  68 — Deed  from  Peninsula  Industrial  Com- 
pany to  Multnomah  County,  dated  May  16,  1915. 

No.  69 — Deed  from  Peninsula  Industrial  Com- 
pany to  Multnomah  County,  dated  December  21, 
1926. 

No.  72 — Petition  for  reorganization  of  Drainage 
District  No.  2,  dated  March  26,  1928. 

No.  73 — Order  of  Probate  Court  of  Multnomah 
County,  dated  May  19,  1928,  confirming  the  amended 
plan  of  organizations. 

No.  74 — AsFessment  of  property  of  Drainage  Dis- 
trict No.  2,  dated  August  22,  1928. 

No.  76 — Proceedings  in  Civil  No.  1604  in  the 
United  States  District  Court  for  the  District  of 
Oregon. 

No.  77 — Proceedings  in  Civil  No.  1746  in  the 
United  States  District  Court  for  the  District  of 
Oregon. 

No.  78— Proceedings  in  Civil  No.  2333  in  the 
United  States  District  Court  for  the  District  of 
Oregon. 

Conclusion 

This  pretrial  order  has  been  formulated  after 
conferences  at  which  the  litigants  and  their  respec- 
tive attorneys  have  appeared  in  court.  There  are 
no  issues  of  law  or  fact  except  those  embodied  in 
this  order  and  this  order  supersedes  the  pleadings 
as  to  issues  of  law  and  fact.  This  order  will  control 
the  course  of  the  trial  and  shall  not  be  amended  ex- 
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cept  by  consent  of  the  parties  and  the  Court,  or  by 
order  of  the  Court  to  prevent  manifest  injustice. 

Dated  at  Portland,  Oregon,  this  4th  day  of  Au- 
gust, 1953. 

/s/  JAMES  ALGER  FEE, 
District  Judge. 
Approved : 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 


Assistant  United  States 
Attorney. 

/s/  WALKER  LOWRY, 

Special  Assistant  to  the 
Attorney  General. 
Approved : 

/s/  WM.  C.  RALSTON, 

/s/  [Indistinguishable.] 

/s/  VIRGIL  CRUM, 

Attorneys  for  Plaintiffs. 

/s/  McDANNELL  BROWN, 

Attorney  for  Plaintiff  Trachi. 
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Schedule  A 

C-4857    Amphitheaters  Inc.  vs.  U.S.A. 

C-4685     Bailey,    Robert   R.    and   Florence    M.    vs. 

U.S.A. 
C-4806    Blake,    Erwin    M.    and    Margaret    C.    vs. 

U.S.A. 
C-4858     Boyce,  Elma  vs.  U.S.A. 
C-4860     Brooks,  George  R.  and  Elva  vs.  U.S.A. 
C-4859     Bucher,  Virgil  and  Leanora  Mae  vs.  U.S.A. 
C-4686    Buyers,   Donovan   C.  and  Marielouise  vs. 

U.S.A. 
C-4861     Castro,  Gerald  and  Elsie  vs.  U.S.A. 
C-4687     Columbia  River  Land  Company  vs.  U.S.A. 
C-4688     Columbia  Way  Motel  vs.  U.S.A. 
C-4862     Commonwealth  Inc.  vs.  U.S.A. 
C-4796     Crowley,  Frank  J.  and  Clara  vs.  U.S.A. 
C-4797     Gazeley,  H.  M.  and  Thelma  T.  vs.  U.S.A. 
C-5331     Gerke,  Walter  H.  et  ux  vs.  U.S.A. 
C-4863     Grant,  Westley  vs.  U.S.A. 
C-5556     Graven,  Walter  E.  and  Geraldine  M.  vs. 

U.S.A. 
C-4689    Gustin,  K.  P.  and  Julia  vs.  U.S.A. 
C-4690     Hansen,  Hal  vs.  U.S.A. 
C-4864     Helder,  Daniel  E.  and  Margaret  Thake  vs. 

U.S.A. 
C-4987     Hudman,    W.    P.    and   Mary   Adeline   vs. 

U.S.A. 
C-5557    Jenkins,  John  F.  and  Valera  vs.  U.S.A. 
C-5645     Keen,    Charles    M.    and    Penelope    J.    vs. 

U.S.A. 
C-4568     Kernan  Livestock  Farm  Inc.  vs.  U.S.A. 
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C-4798  Klahn,    Richard    H.    and    Gladys    H.    vs. 

U.S.A. 

C-4799  Krieger,  John  M.  and  Levina  J.  vs.  U.S.A. 

C-4807  Krimbel,  Robert  J.  and  Harriette   S.  vs. 

U.S.A. 

C-5315  Krueger,  Herbert  Jr.  et  ux.  vs.  U.S.A. 

C-4691  Leaverton,  J.  Karl  and  Louise  vs.  U.S.A. 

C-4800  Liles,  Walter  Theodore  vs.  U.S.A. 

C-4808  Marvel,  A.  R.  and  Dorothy  L.  vs.  U.S.A. 

C-4693  Matheny  A.  W.  and  George  vs.  U.S.A. 

C-4692  Matheny  &  Bacon  Inc.  vs.  U.S.A. 

C-4694  McMahon,  Pearl  vs.  U.S.A. 

C-4865  Merrifield,  Roy  R.  and  Frances  vs.  U.S.A. 

C-4866  Milbrandt,  W.  W.  and  Ruth  M.  vs.  U.S.A. 

C-4867  Northwest  Properties  Inc.  vs.  U.S.A. 

C-5459  N.  W.  Sports,  Inc.  vs.  U.S.A. 

C-4695  Oregon  Sportservice,  Inc.  vs.  U.S.A. 

C-4868  Peck,  Elwin  C.  and  Cleo  E.  vs.  U.S.A. 

C-4869  Phipps,  Ivan  F.  and  Dorothy  S.  vs.  U.S.A. 

C-4870  Plunkett,  James  A.  and  Lucille  vs.  U.S.A. 

C-4696  Portland  Meadows  vs.  U.S.A. 

C-4801  Powers,  Frank  J.  vs.  U.S.A. 

C-4871  Romeiko,  Joe  and  Julia  vs.  U.S.A. 

C-4802  Schlesser,  C.  C  vs.  U.S.A. 

C-5603  Seivert,  R.  A.  et  al.  vs.  U.S.A. 

C-4809  Tylden,    Jennings    E.    and    Byrnece    vs. 

U.S.A. 

C-4872  Warren  Packing  Co.  vs.  U.S.A. 

C-4803  Weiler,  Max  W.  and  Marxan  vs.  U.S.A. 

C-5549  Wickstrom,  Nels  F.  et  ux  vs.  U.S.A. 

C-5633  Charles  Trachi  vs.  U.S.A. 

[Endorsed] :     Filed  August  4,  1953. 
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[Title  of  District  Court  and  Cause.] 

OPINION 

February  23,  1954 

James  Alger  Fee,  Chief  Judge: 

The  plaintiffs,  owners  of  property  within  the 
boundaries  of  Peninsula  Drainage  District  No.  2, 
brought  actions  in  fifty-two  several  cases  against 
the  United  States  for  damage  caused  by  floodwaters 
to  their  individual  properties. 

There  was  a  comprehensive  pretrial  order  and  a 
trial.    The  facts  are. 

On  May  16,  1915,  Peninsula  Industrial  Company 
conveyed  to  Multnomah  County  a  strip  of  land  cut- 
ting through  a  large  body  of  property,  most  of 
which,  in  the  absence  of  protecting  dikes,  would  be 
inundated  during  periods  of  normal  flow  of  the 
Columbia  River,  the  waters  of  which  ran  either  in 
the  channels  or  sloughs  on  all  sides  of  this  body  of 
land.  The  consideration  of  the  deed  to  this  strip 
was  the  erection  of  a  mound  carrying  a  highway 
which  was  to  be  maintained  by  the  county.  In  ac- 
cordance therewith,  a  highway,  one  of  the  ap- 
proaches to  the  Interstate  Bridge  across  the  Co- 
lumbia River  to  Vancouver,  Washington,  was  placed 
on  this  bank. 

On  March  26,  1937,  this  highway,  then  called 
Denver  Avenue,  was  conveyed  to  the  Oregon  State 
Highway  Commission.    This  was  the  boundary  ac 
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cepted  by  two  drainage  districts,  called,  respec- 
tively, Peninsula  Drainage  District  No.  1,  which 
was  downstream,  and  Peninsula  Drainage  District 
No.  2,  which  w^as  upstream.  Plaintiffs  in  these 
cases  own  property  in  the  latter,  which  was 
organized  under  the  drainage  district  laws  of  the 
State  of  Oregon  in  1917.  District  No.  1  was  pro- 
tected from  flood  on  the  north,  west  and  south  by 
railroad  fills  and  by  constructed  levees,  none  of 
which  was  owned  or  managed  by  the  United  States. 
These  same  works  protected  District  No.  2  on  its 
western  side.  District  No.  2  built  dikes  between 
1917  and  1921  on  its  north,  south  and  east  sides, 
which  connected  with  the  works  of  District  No.  1 
above  described,  and  thus  accomplished  complete 
circumvolution  of  both.  Neither  district  spent  time 
or  money  in  attempting  to  strengthen  the  mound 
carrying  Denver  Avenue. 

Between  1934  and  1944,  the  United  States,  acting 
under  the  authority  of  Congress,  reconstructed  the 
north,  south  and  east  levees  of  District  No.  2  with 
concrete  walls  and  earth  fills.  Control  of  these 
levees  was  formally  surrendered  to  District  No.  2 
on  August  2,  1944.  Although  the  work  and  the 
plans  therefor  were  approved  by  District  No.  2, 
there  was  no  request  by  anyone  that  the  Denver 
Avenue  fill  be  strengthened  as  part  of  the  protective 
works. 

The  United  States,  also  pursuant  to  congressional 
authority,   rebuilt   the   north   and   south   levees   of 
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District  No.  1.  Notwithstanding  the  plans  for  the 
work  were  approved  by  District  No.  1,  there  was  no 
suggestion  from  anj^one  that  the  western  embank- 
n-ient,  owned  and  in,  control  of  the  railroads  but 
adopted  by  both  districts  as  an  existing  work, 
should  be  reconstructed  or  strengthened  by  the 
United  States. 

In  1942,  the  government  condemned  a  great  por- 
tion of  the  land  in  District  No.  1,  and  the  City  of 
Vanport  was  erected  thereon.  Control  of  this  area 
was  eventually  placed  in  the  Portland  Housing  Au- 
thority.i  The  State  Highway  Commission,  which 
had  already  constructed  two  underpasses^  in  Denver 
Avenue,  was  requested  to  and  did  build  with  federal 
funds  an  underpass  through  the  fill  for  the  conveni- 
ence of  persons  living  in  both  drainage  districts. 
No  protest  w^as  made  by  District  No.  2,  nor  any 
suggestion  by  anyone  that  District  No.  2  needed 
I^rotection  from  waters  from  the  west.  It  is  true, 
a  resolution  mildly  suggesting  that  objection  to  the 
construction  of  the  underpass  without  a  "stop  log" 
w^as  passed  by  its  board  of  directors  and  placed 
among  the  minutes  of  the  Board,  but  it  seems  never 


iThe  Portland  Housing  Authority  is  a  federal 
agency  and  its  employees  are  employees  of  the  gov- 
ernment. But  that  does  not  help  the  plaintiffs. 
Clark  vs.  United  States,  109  F.  Supp.  213,  223. 


20ne  of  these  w^as  not  within  the  boundaries  of  the 
levee  systems  of  Districts  Nos.  1  and  2,  and  the 
other  affected  the  system  in  no  w^ay  but  to  lower 
the  Denver  Avenue  fill  by  four  feet. 
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to  have  been  called  to  the  attention  of  anyone  out- 
side this  group. 

However,  upon  protest  of  District  No.  1,  a  ring 
levee  was  built  on  land  condemned  by  the  federal 
government  at  the  opening  of  the  underpass  upon 
the  ui^river  side  in  District  No.  2.  The  purpose  of 
this  ring  levee  was  to  afford  some  protection  to  Dis- 
trict No.  1  from  overflow  by  floodwater  from  the 
east  if  the  dikes  of  District  No.  2  were  overtopped. 
As  is  readily  seen,  this  fill,  including  the  ring  levee, 
could  have  been  strengthened  as  a  part  of  the  work 
which  was  then  being  done  upon  the  other  protective 
works  of  the  two  districts  by  the  United  States 
engineers.  This  ring  levee  did  in  fact  afford  some 
protection  to  the  lands  of  District  No.  2,  since  it 
delayed  the  waters  which  rushed  into  District  No.  1 
when  the  western  embankment  failed. 

On  May  30,  1948,  between  4:00  p.m.  and  4:30 
p.m.,  in  one  of  the  greatest  floods  of  the  Columbia 
River  in  recorded  history,  the  western  embankment, 
which  was  the  railroad  fill  adapted  by  these  dis- 
tricts, failed,  permitting  the  water  flooding  to  over- 
flow that  area.  The  waters  were  held  by  the  Denver 
Avenue  highway  fill  until  between  9:00  p.m.  and 
10:00  p.m.,  on  May  31,  1948,  when  the  ring  levee 
constructed  on  the  east  of  the  underpass  to  protect 
District  No.  1  from  w^ater  approaching  from  that 
direction  failed,  and,  as  a  result,  District  No.  2  and 
the  properties  of  plaintiffs  were  inundated. 

This  is  a  case  of  afterthought,  not  forethought, 
on  the  part  of  plaintiffs  and  District  No.  2. 
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These  landowners  themselves  continuously  ex- 
eluded  the  Columbia  River  from  part  of  its  ancient 
bed  for  their  own  purposes.  For  the  major  portion 
of  their  lands  are  below  the  originary  high  water 
level  of  the  Columbia  River  and  in  places  more  than 
thirty-two  feet  below  the  flood  level  reached  at  the 
time  of  the  failure  of  the  western  embankment  of 
District  No.  1. 

In  order  to  construct  or  to  have  benefit  of  de- 
fensive works,  these  landowners  or  their  predeces- 
sors, under  Oregon  statutes,  formed  a  drainage  dis- 
trict v/hich  was  endowed  with  certain  sovereign 
powers  and  was  charged,  as  was  each  acre  within 
its  boundary,  with  the  responsibility  of  erecting 
adequate  works  for  protecting  lands  from  overflow.^ 
This  duty  was  continuous  and  involved  repair, 
maintenance  and  strengthening  of  existing  walls. 

The  very  purpose  of  the  creation  of  this  subdi- 
vision of  the  State  of  Oregon  was  that  protective 
function.  This  is  the  law  and  essence  of  its  being. 
In  accordance  with  the  immemorial  custom  of  the 
village  communities  of  early  England'^  and  a  like 


^Oregon  Laws,  1915,  c.  340,  provides  that  a  drain- 
age district  may  be  formed  for  the  purpose  of  hav- 
ing the  lands  within  it  "reclaimed,  and  protected 
*  *  *  from  the  effects  of  water,  *  *  *."  See  O.R.S. 
547.005. 


4It  is  pointed  out  in  the  Introduction  to  A  Terriei" 
of  Fleet  Lincolnshire,  Nielsen  (Oxford  University 
Press,  1920),  a  manuscript,  the  latest  document  of 
which  is  dated  1320,  that  the  incidence  of  the  duty 
to  repair  dikes  was  customarily  apportioned  among 


132  Mearl  C.  Tillman,  et  ux.,  vs. 

policy  crystallized  in  the  statute  law  of  tlie  State 
of  Oregon,^  this  Court  has  held  that  the  burden  of 
maintaining  adequate  seawalls  and  works  for  drain- 
age runs  with  each  acre  of  the  protected  lands,  no 
matter  if  the  sovereign  be  the  owner.^  This  munici- 
pality, not  the  United  States,  is  charged  with  the 
responsibility  for  prevention  of  overflow  of  water 
upon  lands  belonging  to  the  individual  plaintiffs. 
These  very  plaintiffs,  as  owners  of  such  lands,  owed 
the  duty  of  protection  to  the  whole  area  within  the 
municipality. 

District  No.  2  adopted  the  western  embankment 
as  one  of  its  guards  against  overflow,  as  it  did  the 
other  works  which  primarily  defended  District  No. 
IJ   This  the  District  had  a  legal  right  to  do  under 

the  land  affected.  "In  Walsoken,  for  example, 
every  acre  repaired  four  feet  of  sea-bank  and  one 
foot  of  Podike ;  every  acre  in  West  Walton  repaired 
six  feet  two  inches  of  sea-bank  and  one  foot  of 
Podike."  (p.  xiv).  See  also  II  Cooley's  Blackstone 
908  (Book  III)   (4th  Ed.,  1899). 


^Oregon  Laws,  1915,  c.  340,  §  17,  provides  that 
the  costs  of  constructing  and  maintaining  protective 
works  shall  "be  apportioned  to  and  levied  on  each 
tract  of  land  within  said  district  *  *  *."  Laws, 
1921,  c.  14,  provides  that  "lands  belonging  to  the 
State  of  Oregon  *  *  *  shall  be  subject  to  the  same 
burdens  and  liabiilties  *  *  *  as  lands  in  said  district 
belonging  to  private  individuals."   O.R.S.  547.455. 


^United  States  vs.  Florea,  68  F.  Supp.  367.    See 
also  United  States  vs.  Aho,  68  F.  Supp.  358. 


"^The  Plan  for  Reclamation  adopted  by  District 
No.  2  recited  that  District  No.  1  was  protected  "by 


United  States  of  America  133 

the  statutes  of  the  state.^  The  breaking  of  the 
western  embankment  upon  which  these  landowners 
relied  for  safety  was  the  sole  cause  of  disaster.  It 
has  already  been  decided  that  the  United  States 
owed  no  duty  to  insure  the  stability  of  the  western 
wall.9  The  government  had  not  built  this  rampart, 
did  not  own  it,  did  not  own  the  ground  upon  which 
it  stood,  and  did  not  at  the  date  of  failure  and  had 
not  previously  exercised  any  control  over  this 
structure  designed  to  carry  railroads. 

The  government  did  not  construct  or  have  control 
over  Denver  Avenue  or  the  bypass,  although  this 
was  built  with  federal  funds,  and  the  ring  levee 
stood  on  lands  which  it  had  condemned.  Denver 
Avenue  was  not  designed  as  a  water  repellant  wall.^^ 

its  west,  north,  and  south  levees,  connecting  with 
system  No.  2."  District  No.  2  planned  to  construct 
levees  on  the  east,  north  and  south.  The  plan  con- 
cluded, "It  is  apparent  that  this  will  affect  a  com- 
plete closure  of  the  land  included  in  this  district 
against  high  w^ater." 


^Oregon  Laws,  1915,  c.  340,  §  29.  O.R.S.  547.315. 


9Clark  vs.  United  States,  109  F.  Supp.  213,  220 : 
"No  duty  of  the  United  States  to  maintain  this 
embankment  can  be  discovered  *  *  *." 


^opiaintiffs  contend  that  language  of  the  deed 
from  Peninsula  Industrial  Company  to  Multnomah 
County  establishes  their  right  to  have  Denver  Ave- 
nue maintained  as  a  dike.  They  place  their  reli- 
ance on  the  following:  "*  *  *  this  conveyance  is 
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It  is  specifically  stated  that  no  reliance  was  placed 
upon  it,  and  it  is  mentioned  only  casually  as  fur- 
nishing additional  protection.^  In  fact,  it  did  so 
even  in  this  disaster.  But  no  one  contemplated 
Denver  Avenue  as  a  bulwark  against  the  weight  of 
water  such  as  was  cast  against  it  when  the  western 
embankment  broke. 

It  is  true  that  one  who  destroys  a  dike  against 
flood  w^aters  would  be  liable  for  damage  proximately 
caused  thereby.  12  But  for  six  years  after  the  under- 
pass was  cut  and  the  ring  levee  constructed,  the 
Drainage  District,  which  had  the  continuous  duty 
of  maintenance,  strengthening  and  repair,  did  not 
do  anything  with  either  Denver  Avenue  or  the  west- 
ern embankment.  All  this  time,  the  District  pos- 
sessed sovereign  power  of  eminent  domain  and  as- 
made  upon  the  following  express  conditions:  *  *  * 
(a)  *  *  *  Multnomah  County  shall  *  *  *  construct 
*  *  *  a  till  and  embankment  *  *  "=^  and  shall  *  *  * 
provide  and  thereafter  maintain  a  public  highway 
[thereon]  *  *  *." 


iiThe  Plan  for  Reclamation  of  District  No.  2 
states :  "  *  *  *  this  fill  upon  completion  of  District  No. 
2  will  not  act  as  a  dike.  *  *  *  It  will,  however,  con- 
stitute an  additional  element  of  security 


*  *  *  n 


i^For  example,  one  Avho  suddenly  releases  flood 
waters  from  a  dam  is  held  liable  for  the  damage 
caused  thereby.  Crawford  vs.  Cobbs  &  Mitchell,  121 
Oregon  628;  Loveless  vs.  Ruff  corn,  143  Iowa  221; 
House  vs.  Los  Angeles  County  Flood  Control  Dis- 
trict, 25  Cal.  2d  384. 
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sessinent  for  these  express  purposes. ^^  Therefore, 
the  cutting  of  the  underpass  and  the  f  aihire  to  pro- 
vide unbreakable  work  may  have  been  a  condition 
which  resulted  in  damage,  but  it  was  not  a  cause, 
proximate  or  otherwise. 

But,  it  is  said,  the  Court  is  bound  by  its  previous 
decisions,  14  fj^e  principles  of  which  fix  liability  here 
on  the  United  States.  It  is  true  that  it  has  been 
held  here  that  an  employee  of  the  Portland  Housing 
Authority  can  by  wrongful  act  or  omission  bind  the 
government  in  damages.i^  Also,  where  the  govern- 
ment acts  in  creating  a  situation  on  land  under  its 
control  which  would  be  held  negligent  under  the 
laws  of  the  particular  state  if  done  by  a  private 
corporation,  the  government  can  be  held  liable  un- 
der the  statute.  16  Furthermore,  the  particular  agent 
who  performed  the  act  or  was  guilty  of  the  omis- 
sion need  not  be  pointed  out  and  proved  by  name.^"^ 


i30regon    Laws,    1915,    c.    340;    O.R.S.    547.305, 
547.455,  et  seq. 


i^Plaintiffs  cite  two  decisions  of  this  Court  in  sup- 
port of  their  contentions,  Ure  vs.  United  States,  93 
F.  Supp.  779,  and  United  States  vs.  Florea,  68  F. 
Supp.  367.  They  attempt  to  distinguish  Clark  vs. 
United  States,  109  F.  Supp.  213,  which  denied  to 
residents  of  Vanport  recovery  for  damages  caused 
by  the  same  disaster  as  involved  herein. 


isClark  vs.  United  States,  109  F.  Supp.  213,  223. 


i6Ure  vs.  United  States,  93  F.  Supp.  779,  792. 


i^This  implication  seems  to  arise  from  the  lan- 
guage of  the  Court  in  the  case  of  Dalehite  vs.  United 
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Where  such  an  act  or  omission  is  proved,  responsi- 
bility cannot  be  escaped  simply  because  there  was 
a  choice  of  means  exercised  by  some  government 
ofScer  or  agent.  ^^    The  exercise  of  administrative 

States,  346  U.  S.  15,  44-45,  where  it  is  said:  "It  is 
to  be  invoked  only  on  a  'negligent  or  wrongful  act 
or  omission'  of  an  employee.  *  *  *  But  the  statute 
requires  a  negligent  act."  These  two  sentences  are 
diametrically  inconsistent.  For  the  purposes  of 
clarity,  it  is  noted  that,  in  the  instant  case,  this 
Court,  in  finding  no  liability  here,  does  not  rely 
upon  the  fact  that  the  individual  agents  of  the  gov- 
ernment are  not  named  or  designated.  The  statute 
says,  "The  United  States  shall  be  liable,  respecting 
tort  claims,  in  the  same  manner  and  to  the  same 
extent  as  a  private  individual  under  like  circum- 
stances." If,  under  the  law  of  the  state,  a  private 
individual  could  be  held  for  release  of  waters  over 
the  land  of  another,  the  United  States  can  be  also. 
Inaccurately  labeling  the  state  doctrine  as  one  in- 
voking "liability  without  fault"  by  arbitrary  fiat 
determines  there  can  be  no  fault  except  negligence. 
Here  this  Court  only  holds  that  a  private  person 
would  not  be  liable  under  the  exact  circumstances. 


i^In  order  to  make  this  clear,  the  Court  dr-aws  a 
vital  distinction  between  injuries  which  are  the  di- 
rect result  of  the  plan  adopted  in  discretion  and  the 
result  of  carelessness  or  wil  fullness  in  execution 
or  result  in  a  direct  trespass  illegally.  If  in  discre- 
tion, it  is  decided  to  poison  coyotes,  the  government 
w^ill  still  be  liable,  as  would  a  priv.^ to  person,  for 
setting  a  spring  gun  without  proper  safeguards  to 
discharge  the  poison  into  the  mouth  of  the  animal 
(Worley  vs.  United  States,  Civ.  5336,  opinion  dated 
November  17, 1952,  D.C.  Ore.),  where  the  detonating 
of  explosive  caused  direct  trespass  to  plaintiff's 
lands  even  if  discharged  according  to  plans,  the 
United  States  should  be  liable.    Boyce  vs.  United 
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discretion  as  a  result  of  "policy  judgment  and  dis- 
cretion" may  free  the  government  from  liability 
in  handling  exi)losives  necessary  for  national  de- 
fense in  time  of  war.i^  But  the  application  of  such 
a  principle  here  or  in  the  cases  just  mentioned 
would  emasculate  the  statute  and  return  us  to  the 
day  when  the  sovereign  could  do  no  wrong.20 

Here,  the  United  States  is  not  liable.  The  gov- 
ernment owed  no  duty  to  these  landowners.  The  em- 
ployees of  the  Portland  Housing  Authority  are  not 
shown  to  have  done  anything  legally  significant. 
Tlio  United  States  was  not  responsible  for  the 
failure  of  the  western  embankment,  which  was  the 
sole  cause  of  disaster.  The  government  had  not  de- 
liberately banked  waters  high  over  the  lands  of 
plaintiffs  and  permitted  these  to  overflow.    No  lia- 

States,  93  F.  Supp.  866  should  be  disapproved,  sineo 
the  individual  who  set  off  the  blast  could  have  been 
held  personally  liable  for  trespass  even  though  they 
followed  the  plan  and  were  employed  by  the  United 
States.  The  reason  why  the  result  in  Thomas  vs. 
United  States,  81  F.  Supp.  881,  is  correct  is  because 
of  the  statute  exonerating  the  United  States  from 
damage  by  flood.  The  Court  is  carefully  refraining 
from  basing  nonliability  upon  the  discretionary 
clause  of  the  statute  which  only  covers  injuries  re- 
sulting directly  from  major  ]:)olicy  decisions. 


i^Dalehite  vs.  United  States,  supra. 


20 Justice  Jackson,  dissenting  in  Dalehite  vs. 
United  States,  346  U.  S.  15,  60,  expresses  a  fear  that 
the  interpretation  therein  of  the  Tort  Claims  Act 
merely  amends  the  ancient  adage  to  read,  ''The 
King  can  do  only  little  wrongs." 
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hiiity  was  thus  established  by  creating  a  highly 
dangerous  situation.21  These  were  flood  waters  and 
were  not  part  of  a  column  of  water  which  agents  of 
the  government  were  conducting  when  the  break 
occurred.22  So  there  could  be  no  trespass.  The  gov- 
ernment agents  were  not  in  control  of  the  waters 
so  that  the  doctrine  of  res  ipsa  loquitur  would  ap- 
ply.23  No  act  or  omission  was  proved  which  consti- 
tuted negligence  on  the  part  of  any  agent  of  the 
govermnent.  Finally,  the  United  States  is  not  li- 
able for  damage  caused  by  flood.24 

Findings,  conclusions  and  judgment  in  accordance 
herewith  and  in  favor  of  the  United  States  should 
be  drawn  by  the  attorneys  and  submitted  to  the 
Court. 


2iOregon  cases  dealing  with  liability  for  damage 
caused  by  the  creation  of  highly  dangerous  condi- 
tions and  the  theories  on  which  such  liability  is 
based  are  discussed  in  Ure  vs.  United  States,  93  F. 
Supp.  779,  788-791. 


22The  United  States  was  held  liable  for  damage 
negligently  caused  by  a  break  in  a  canal  built  high 
on  a  hillside,  flooding  plaintifl^'s  lands.  Ure  vs. 
United  States,  93  F.  Supp.  779. 


23The  "control"  required  before  the  doctrine  of 
res  ipsa  loquitur  may  be  applied  is  carefully  ana- 
lyzed in  Gow  vs.  Multnomah  Hotel,  Inc.,  191  Ore- 
gon 45. 


24" No  liability  of  any  kind  shall  attach  to  or  rest 
upon  the  United  States  for  anv  damage  from  or  by 
floodwaters  at  anv  place."  33  U.S.C.A.  §  702(cj. 
Clark  vs.  United  States,  109  F.  Supp.  213. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

These  cases  (Nos.  5190,4857,4865,4806,4858,4860, 
4859,  4686,  4861,  4687,  4688,  4862,  4796,  4797,  5331, 
4863,  5556,  4689,  4690  4864,  4987,  5557,  5645,  4568, 
4798,  4799,  4807,  5315,  4691,  4800,  4808,  4693,  4692, 
4694,  4685,  4866,  4867,  5459,  4695,  4868,  4869,  4870, 
4696,  4801,  4871,  4802,  5603,  4809,  4872,  4803,  5549 
and  5633)  were  consolidated  and  tried  during  Au- 
gust, 1953,  before  the  above-entitled  Court,  the 
Honorable  James  Alger  Fee,  Chief  Judge,  presid- 
ing and  sitting  without  a  jury.  The  parties  appeared 
by  their  respective  counsel  and  introduced  evidence, 
both  oral  and  documentary.  The  cases  were  briefed 
and  submitted  to  the  Court  for  consideration  and 
decision.  After  due  consideration  the  Court,  being 
fully  advised,  makes  its  findings  of  fact  and  con- 
clusions of  law  as  follows : 

Findings  of  Fact 

1.  The  Court  by  this  reference  adopts  as  part  of 
these  findings  of  fact  the  findings  of  fact  in  the 
opinion  of  the  Court  on  file  in  these  consolidated 
cases  and  the  Statement  of  Agreed  Facts  set  forth 
in  Paragraphs  1  to  20,  inclusive,  of  Section  C  of  the 
pretrial  order  on  file  herein. 

2.  On  May  16,  1915,  Peninsula  Industrial  Com- 
pany conveyed  to  Multnomah  County,  Oregon,  a 
strip  of  land  cutting  through  a  large  body  of  prop- 
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erty,  most  of  which,  in  the  absence  of  protecting 
dikes,  would  be  inundated  during  periods  of  normal 
flow  of  the  Columbia  Eiver,  the  waters  of  which  ran 
either  in  channels  or  sloughs  on  all  sides  of  this 
body  of  land.  The  consideration  of  the  deed  to  this 
strip  was  the  erection  of  a  mound  carrying  a  high- 
way which  was  to  be  maintained  by  the  County.  In 
accordance  therewith,  a  highway,  one  of  the  ap- 
proaches to  the  Interstate  Bridge  across  the  Colum- 
bia Eiver  to  Vancouver,  Washington,,  was  placed  on 
this  bank.  This  highway  became  known  as  Denver 
Avenue.  On  March  26,  1937,  the  Oregon  State  High- 
way Commission  took  over  control  of  Denver  Avenue 
by  resolution  of  the  State  Highway  Commission  and 
on  that  date  Denver  Avenue  became  an  Oregon 
State  highway.  Since  then  Denver  Avenue  has  been 
owned  by  the  State  of  Oregon  and  controlled  by  the 
Oregon  State  Highway  Department. 

3.  Denver  Avenue  was  the  boundary  accepted  by 
two  drainage  districts  called,  respectively,  Penin- 
sula Drainage  DiFtrict  No.  1,  which  was  down- 
stream, and  Peninsula  Drainage  District  No.  2, 
which  was  upstream.  District  No.  1  was  protected 
from  flood  on  the  north,  west  and  south  by  railroad 
fills  and  levees.  District  No.  2,  in  which  plaintiffs 
owned  property,  adopted  these  works  (which  pri- 
marily protected  District  No.  1),  as  protection  for 
District  No.  2  from  the  west.  On  the  north,  south, 
and  east  District  No.  2  built  dikes  which  connected 
with  the  works  of  District  No.  1,  thus  accomplishing 
a  complete  circumvolution  of  both  districts.    None 
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of  these  fills,  dikes  and  levees  was  owned  or  con- 
trolled by  the  United  States. 

4.  In  1942  the  United  States  condemned  a  great 
portion  of  the  land  in  District  No.  1  and  the  City 
of  Vanport  was  erected  thereon.  For  the  conveni- 
ence of  persons  living  in  both  districts  an  under- 
pass through  the  Denver  Avenue  fill  was  built  with 
federal  funds.  The  underpass  was  built  with  the 
approval  and  under  the  supervision  of  the  Oregon 
State  Highway  Commission.  No  i)rotest  against 
construction  of  the  underpass  was  made  by  District 
No.  2.  A  resolution  mildly  suggesting  objection  to 
the  construction  of  the  underpass  without  a  stop- 
log  structure  was  passed  by  its  board  of  directors, 
but  it  seems  never  to  have  been  called  to  the  atten- 
tion of  anyone  outside  that  group. 

5.  Upon  protest  of  District  No.  1,  a  ring  levee 
was  built,  on  land  condemned  by  the  United  States, 
at  the  opening  of  the  underpass  upon  the  upriver 
side  and  in  District  No.  2.  The  purpose  of  this 
ring  levee  was  to  afford  some  protection  to  District 
No.  1  from  overflow  by  floodwater  from  the  east  if 
the  dikes  of  District  No.  2  (which  were  lower  than 
those  of  District  No.  1),  were  overtopped.  As  a 
matter  of  actual  fact  the  ring  levee  also  afforded 
some  protection  to  the  lands  of  District  No.  2,  since 
it  delayed  the  waters  which  rushed  into  District 
No.  1  when  on  May  30,  1948,  the  western  embank- 
ment of  District  No.  1  failed. 

6.  On   May   30,    1948,    between   4:00   p.m.    and 
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4:30  p.m.,  in  one  of  the  greatest  floods  of  the 
Columbia  River  in  recorded  history,  the  western 
embankment  at  District  No.  1  failed,  permitting 
the  flood  waters  to  overflow  that  area.  The  flood 
waters,  approaching  Denver  Avenue  from  the  west, 
were  held  by  the  Denver  Avenue  highway  fill  until 
between  9:00  p.m.  and  10:00  p.m.  on  May  31,  1948, 
when  the  ring  levee  constructed  on  the  east  of  the 
Denver  Avenue  underpass  failed.  Thereupon  Dis- 
trict No.  2  and  the  properties  of  plaintiffs  were 
inundated. 

7.  The  failure  of  the  western  embankment  at 
District  No.  1  was  the  sole  cause  of  damage  to  plain- 
tiffs. That  embankment,  a  fill  designed  to  carry 
railroads  and  owned  and  controlled  by  the  railroad 
companies,  had  been  adopted  by  both  Districts  Nos. 
1  and  2  as  one  of  the  flood  protective  works.  The 
United  States  had  not  built  the  western  embankment, 
did  not  own  it,  did  not  own  the  ground  upon  which 
it  stood  and  did  not  at  the  date  of  failure  and  had 
not  previously  exercised  an}^  control  over  the  struc- 
ture. The  United  States  had  no  duty  to  insure  the 
stability  of  the  western  embankment.  The  cause  of 
the  failure  of  the  western  embankment  has  not  been 
shown  and  appears  to  be  unknown.  There  has  been 
no  proof  of  negligence  in  connection  with  the  con- 
struction, maintenance  or  operation  of  the  western 
embankment. 

8.  Denver  Avenue,  the  boundary  between  the  two 
districts,  was  not  intended  to  be  a  levee  and  was 
not  designed  as  a  water-repellent  wall  or  structure. 
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The  Plan  for  Reclamation  of  District  No.  2  specifi- 
cally stated  that  no  reliance  was  placed  on  Denver 
Avenue,  and  Denver  Avenue  is  mentioned  only 
casually  as  furnishing  additional  protection.  Neither 
District  No.  1  nor  District  No.  2  ever  spent  time  or 
money  in  attempting  to  strengthen  Denver  Avenue. 
In  the  period  between  1934  and  1944,  the  United 
States,  acting  through  the  Corps  of  Engineers,  re- 
constructed the  north,  south  and  east  levees  of  Dis- 
trict No.  2.  District  No.  2  approved  the  plans  for 
the  work  but  made  no  request  that  Denver  Avenue 
be  strengthened  as  part  of  the  protective  works. 
Denver  Avenue  was  built  and  has  ever  since  been 
used  for  highway  purposes.  Neither  Multnomah 
County,  the  State  of  Oregon,  the  United  States  nor 
anyone  else  has  or  had  any  obligation  to  maintain 
Denver  Avenue  as  a  levee  or  for  flood  protection 
purposes. 

9.  The  flood  water  which  inimdated  plaintiffs' 
property  approached  Denver  Avenue  and  the  ring 
levee  from  the  west.  In  the  exercise  of  due  care, 
there  was  no  reason  to  anticipate  a  failure  of  the 
western  embankment  or  any  embankment  of  District 
No.  1,  and  hence  no  reason  to  anticipate  that  flood 
waters  would  ever  approach  Denver  Avenue  and 
the  ring  levee  from  the  west.  No  one  contemplated 
Denver  Avenue  as  a  bulwark  against  a  weight  of 
water  such  as  was  cast  against  it  when  the  western 
embankment  at  District  No.  1  broke.  The  failure 
of  the  ring  levee  and  the  inundation  of  the  plain- 
tiffs' property  resulted  from  a  set  of  circujnstances 
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unforeseen  by  anyone,  including  plaintiffs,  and 
which  in  the  exercise  of  due  care  could  not  have 
been  foreseen. 

10.  Peninsula  Drainage  District  No.  2,  in  which 
plaintiffs'  property  was  located,  was  organized  by 
plaintiffs  or  their  predecessors  in  interest  under  the 
drainage  district  laws  of  Oregon  in  1917.  District 
No.  2  was  endowed  with  certain  sovereign  powers 
and  was  charged,  as  was  each  acre  within  its  bound- 
aries, with  the  responsibility  of  erecting  adequate 
works  for  protecting  the  district  lands  from  over- 
flow. This  duty  was  continuous  and  involved  re- 
pair, maintenance  and  strengthening  of  existing 
walls  and  structures.  District  No.  2  at  no  time  con- 
tributed to  the  construction  or  maintenance  of  Den- 
ver Avenue,  and  during  the  entire  period  of  ap- 
proximately six  years  between  the  time  when  the 
Denver  Avenue  underpass  and  ring  levee  were  con- 
structed and  the  time  of  the  1948  flood.  District  No. 
2  did  nothing  with  respect  to  Denver  Avenue,  the 
vniderpass  or  the  ring  levee.  District  No.  2  and  not 
the  United  States  had  the  duty  of  providing  flood 
protection  for  lands  within  the  district.  District 
No.  2  had  ample  opportunity  after  the  Denver  Ave- 
nue underpass  and  the  ring  levee  were  constructed 
to  provide  further  flood  protection  for  district  lands. 
The  construction  of  the  underpass  and  the  failure  to 
provide  an  unbreakable  ring  levee  was  not  the  cause, 
proximate  or  otherwise,  of  any  damage  to  plaintiffs. 

11.  The   Housing   Authority   of   Portland   is   a 
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federal  agency  and  its  employees  are  employees  of 
the  United  States. 

12.  The  employees  of  the  Housing  Authority  of 
Portland  are  not  shown  to  have  done  anything  le- 
gally significant.  Plaintiffs  have  failed  to  j)i'ove 
any  negligence  or  wrongful  conduct  on  the  part  of 
the  Housing  Authority  or  its  employees. 

13.  Plaintiffs  have  failed  to  prove  any  negli- 
gence or  wrongful  conduct  on  the  part  of  the  United 
States  or  its  employees  or  that  plaintiffs  suffered 
damage  on  that  account. 

14.  Plaintiffs  have  failed  to  prove  that  the  con- 
struction of  the  Denver  Avenue  underpass  or  the 
construction  or  maintenance  of  the  ring  levee  sur- 
rounding that  underpass  violated  any  right  of  plain- 
tiffs, that  the  ring  levee  w^as  inadequate  for  the 
purpose  intended  or  that,  under  the  circumstances, 
the  purposes  for  which  the  ring  levee  was  con- 
structed were  not  the  proper  purposes. 

15.  The  contentions  of  plaintiffs  as  set  out  in  the 
pretrial  order  that  the  construction  of  the  Denver 
Avenue  underpass  was  negligent,  wrongful  and  a 
trespass  on  plaintiffs'  property,  that  the  Denver 
Avenue  fill  constituted  a  levee  and,  as  such,  part  of 
the  plan  for  reclamation  of  District  No.  2,  that 
plaintiffs  relied  on  the  Denver  Avenue  fill  as  se- 
curity against  flood  waters,  that  the  ring  levee 
around  the  Denver  Avenue  underpass  was  inade- 
quate and  unsuitable  for  the  purpose  intended,  that 
the  ring  levee  was  negligently  maintained  and  con- 
stituted a  nuisance,  and  that  the  County  of  Mult- 
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nomali  and  its  successors  in  interest  had  an  obliga- 
tion to  maintain  the  Denver  Avenue  fill  as  a  dike, 
have  not  been  proved. 

16.  The  United  States  has  proved  facts  sufficient 
to  establish  that  it  had  no  duty  to  protect  plaintiffs 
or  their  property,  that  nothing  done  or  left  undone 
by  the  United  States  or  its  employees  constituted 
a  \dolation  of  any  right  of  plaintiffs,  and  that  there 
is  no  proof  of  any  wrongful  act  or  omission  on  the 
part  of  the  United  States  or  its  employees. 

Conclusions  of  Law 

1.  The  Court  by  this  reference  adopts  the  con- 
clusions of  law  set  forth  in  the  opinion  of  the  Court 
on  file  in  these  consolidated  cases. 

2.  The  jurisdiction  of  this  Court  is  invoked  un- 
der the  provisions  of  the  Federal  Tort  Claims  Act. 

3.  The  legal  rights  and  duties  of  the  parties  to 
these  actions  depend  on  the  Federal  Tort  Claims 
Act  and  the  law  of  Oregon. 

4.  Under  the  law  of  Oregon  damages  can  be 
recovered  only  if  a  duty  is  owing  from  the  defend- 
ant, the  defendant  has  breached  that  duty  and  in- 
jury and  damage  have  resulted  to  the  plaintiff  for 
which  the  breach  of  duty  is  the  proximate  cause. 

5.  Under  the  law  of  Oregon  the  legal  duty  to 
protect  plaintiffs'  property  from  flood  damage 
rested  on  Peninsula  Drainage  District  No.  2  and  on 
plaintiffs  themselves  as  land  owners  within  the  dis- 
trict. This  duty  was  continuous  and  involved  the 
repair,  maintenance  and  strengthening  of  existing 
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flood  protection  structures.  Neither  the  United 
States  nor  its  employees  owed  plaintiffs  any  duty 
to  protect  plaintiffs'  land  from  overflow  or  flood 
damage. 

G.  The  sole  cause  of  damage  to  plaintiffs  was  the 
failure  of  the  western  embankment  at  District  No. 
1.  The  United  States  was  not  responsible  for  the 
failure  of  the  western  embankment  and  no  act  or 
omission  of  the  United  States  or  its  employees  had 
causal  connection  with  any  damage  to  plaintiffs' 
property. 

7.  Neither  the  United  States  nor  its  employees 
has  been  proved  to  be  guilty  of  negligence  or  wrong- 
ful conduct  within  the  meaning  of  the  Federal  Tort 
Claims  Act. 

8.  The  provisions  of  33  U.S.C.A.  702(c)  that 
"No  liability  of  any  kind  shall  attach  to  or  rest 
upon  the  United  States  for  any  damage  from  or  by 
floods  or  flood  waters  at  any  place"  is  an  absolute 
defense  to  these  actions.  The  statute  is  valid;  it  is 
applicable  to  the  Columbia  River  Basin;  and  it  is 
not  repealed  by  the  Federal  Tort  Claims  Act. 

9.  The  United  States  is  entitled  to  judgment. 

10.  Each  party  shall  bear  his  or  its  own  costs  of 
suit. 

These  findings  of  fact  and  conclusions  of  law  are 
in  accordance  with  the  pretrial  order,  the  record 
made  on  the  trial  of  the  actions  and  the  opinion  of 
the  Court  heretofore  filed  in  these  consolidated 
cases. 
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Dated:   September  14,   1954. 

/s/  JAMES  ALGER  FEE, 

Circuit  Judge ;  Sitting  by 
Special  Assignment. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  September  14,  1954. 


In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

Civil  No.  5190 

(And  Related  Cases) 

MEARL   C.    TILLMAN   and   EMILY   P.    TILL- 
MAN, Husband  and  Wife, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

These  cases  (Nos.  5190,  4857,  4865,  4806,  4858,- 
4860,  4859,  4686,  4861,  4687,  4688,  4862,  4796,  4797, 
5331,  4863,  5556,  4689,  4690,  4864,  4987,  5557,  5645, 
4568,  4798,  4799,  4807,  5315,  4691,  4800,  4808,  4693, 
4692,  4694,  4685,  4866,  4867,  5459,  4695,  4868,  4869, 
4870,  4696,  4801,  4871,  4802,  5603,  4809,  4872,  4803, 
5549  and  5633),  were  consolidated  and  tried  during 
August,  1953,  before  the  above-entitled  Court,  the 
Honorable  James  Alger  Fee,  Chief  Judge,  presiding 
and  sitting  without  a  jury.  The  parties  appeared 
by  their  respective  counsel  and  introduced  evidence, 
both  oral  and  documentary.   The  cases  were  briefed 
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and  submitted  to  the  Court  for  consideration  and 
decision.  After  due  consideration  the  Court,  being 
fully  advised,  and  having  reached  its  decision  and 
having  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  as 

follows : 

1.  That  plaintiffs,  and  each  of  them,  take  noth- 
ing by  their  complaint; 

2.  That  each  party  bear  its  or  his  own  costs. 

Dated:  September  14,  1954. 

/s/  JAMES  ALGER  FEE. 

Circuit  Judge;  Sitting  by 
Special  Assignment. 

[Endorsed] :     Filed  September  14,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  L^nited  States  of  America,  Defendant,  and 
to  C.  E.  Luckey,  United  States  Attorney  for 
the  District  of  Oregon,  Herbert  Brownell,  At- 
torney General  of  the  United  States  of  Amer- 
ica, and  Walker  Lowry,  Special  Counsel,  At- 
torneys for  Defendant: 

Please  Take  Notice  that  the  plaintiffs  in  the 
above-entitled  cause,  and  each  and  all  of  the  plain- 
tiffs in  the  following  related  and  consolidated  cases, 
to  wit,  No.  C-4857  Amphitheaters,  Inc.,  an  Oregon 
corporation,  No.  C-4806  Erwin  M.  Blake  and  Mar- 
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garet  C.  Blake,  No.  C-4685  Robert  R.  Bailey  and 
Florence  M.  Bailey,  No.  C-4858  Elma  Boyce,  No. 
C-4859  Lenora  Mae  Buclier,  Administratrix  of  the 
Estate  of  Virgil  Bucher,  Deceased,  and  Lenora  Mae 
Bucher,  No.  C-4686  Donovan  C.  Byers  and  Marie 
Louise  Byers,  No.  C-4860  George  R.  Brooks  and 
Elva  Brooks,  No.  C-4796  Frank  J.  Crowley  and 
Clara  Crowley,  No.  C-4687  Columbia  River  Land 
Company,  a  corporation,  No.  C-4688  Columbia  Way 
Motel,  a  corporation,  No.  C-4862  Commonwealth 
Inc.,  an  Oregon  corporation.  No.  C-4861  Gerald 
Castro  and  Elsie  Castro,  No.  C-4797  H.  M.  Gazeley 
and  Thelma  T.  Gazeley,  No.  C-4863  Westley  Grant, 
No.  C-4689  K.  P.  Gustin  and  Julia  Gustin,  No. 
C-4690  Hal  Hansen,  No.  C-4568  Kernan  Livestock 
Farm  Lie,  No.  C-4798  Richard  H.  Klahn  and 
Gladys  M.  Klahn,  No.  C-4799  John  M.  Krieger  and 
Levina  J.  Krieger,  No.  C-4807  Robert  J.  Krimbel 
and  Harriette  S.  Krimbel,  No.  C-4864  Neal  R. 
Crounse,  Administrator  of  the  Estate  of  Daniel  E. 
Holder,  Deceased,  and  Margaret  Thake,  No.  C-4691 
Anna  Leaverton,  Executrix  of  the  Estate  of  J.  Karl 
Leaverton,  Deceased,  and  Anna  Louise  Leaverton, 
No.  C-4800  Walter  Theodore  Liles,  No.  C-4808  A.  R. 
Marvel  and  Dorothy  L.  Marvel,  No.  C-4866  W.  W. 
Milbrandt  and  Ruth  M.  Milbrandt,  No.  C-4693  A. 
W.  Matheny  and  George  Matheny,  No.  C-4692  Ma- 
theny  &  Bacon  Inc.,  a  corporation.  No.  C-4694  Pearl 
McMahon,  No.  C-4685  Roy  R.  Merrifield  and 
Frances  Merrifield,  No.  C-4867  Northwest  Proper- 
ties Inc.,  an  Oregon  corporation.  No.  C-4695  Oregon 
Sportservice,    Inc.,    an    Oregon    corporation,    No. 
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C-486S  Elwin  C.  Peck  and  Cleo  E.  Peck,  No.  C-4696 
Portland  Meadows,  a  corporation,  No.  C-4870  James 
A.  Pkmkett  and  Lucille  Plunkett,  No.  C-4801  Frank 
J.  Powers,  No.  C-4869  Ivan  F.  Phipps  and  Dorothy 
S.  PMpps,  No.  C-4871  Joe  Romeiko  and  Julia 
Romeiko,  No.  C-4802  C.  C.  Schlesser,  No.  C-4809 
Jennings  E.  Tylden  and  Byrnece  Tylden,  No. 
C-4803  Max  W.  Weiler  and  Marian  Weiler,  No. 
C-4872  Warren  Packing  Company,  an  Oregon  cor- 
poration, Ivan  F.  Phipps  and  Dorothy  S.  Phipps, 
husband  and  wife,  and  T.  G.  Donaca  and  Marjorie 
0.  Donaca,  husband  and  wife.  No.  C-4987  W.  P. 
Hudman  and  Mary  Adeline  Hudman,  No.  C-5556 
Walter  E.  Graven  and  Geraldine  M.  Graven,  No. 
C-5557  John  F.  Jenkins  and  Valera  Jenkins,  No. 
C-5645  Charles  M.  Keen  and  Penelope  J.  Keen,  No. 
C-5459  Northwest  Sports,  Inc.,  an  Oregon  corpora- 
tion, No.  C-5603  R.  H.  Seivert  and  Doris  Seivert, 
No.  C-5633  Charles  Trachi,  No.  C-5315  Herbert  B. 
Krueger,  Jr.,  and  Alleen  E.  Krueger,  No.  C-5549 
Nels  F.  Wickstrom  and  Hazel  Wickstrom,  and  No. 
C-5331  Walter  Gerke  and  Florence  Gerke,  appeal 
from  the  judgment  entered  in  the  above-entitled 
cause  and  related  cases  on  the  14th  day  of  Septem- 
ber, 1954,  and  from  the  whole  thereof,  to  the  United 
States  Court  of  Appeals,  for  the  Ninth  Circuit. 

/s/  VIRGIL  CRUM, 

/s/  WM.  C.  RALSTON, 

Attorneys  for  Plaintiffs. 

Service  of  Copy  acknowledged. 
[Endorsed]  :     Filed  November  9,  1954. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Whereas  Mearl  C.  Tillman  and  Emily  P.  Tillman, 
Plaintiffs,  and  each  and  all  of  the  plaintiffs  in  the 
related  and  consolidated  cases,  to  wit:  No.  C-4857, 
Amphitheaters,  Inc.,  an  Oregon  corporation;  No. 
C-4806,  Erwin  M.  Blake  and  Margaret  C.  Blake; 
No.  C-4685,  Robert  R.  Bailey  and  Florence  M. 
Bailey;  No.  C-4858,  Elma  Boyce;  No.  C-4859, 
Lenora  Mae  Bucher,  Administratrix  of  the  Estate 
of  Virgil  Bucher,  Deceased,  and  Lenora  Mae 
Bucher;  No.  C-4686,  Donovan  C.  Byers  and  Marie 
Louise  Byers;  No.  C-4860,  George  R.  Brooks  and 
Elva  Brooks;  No.  C-4796,  Frank  J.  Crowley  and 
Clara  Crowley;  No.  C-4687,  Columbia  River  Land 
Company,  a  corporation;  No.  C-4688,  Columbia 
Way  ^lotel,  a  corporation;  No.  C-4862,  Common- 
wealth, Inc.,  an  Oregon  corporation;  No.  C-4861, 
Gerald  Castro  and  Elsie  Castro ;  No.  C-4797,  H.  M. 
Gazeley  and  Thelma  T.  Gazeley ;  No.  C-4863,  Westley 
Grant ;  No.  C-4689,  K.  P.  Gustin  and  Julia  Gustin ; 
No.  C-4690,  Hal  Hansen;  No.  C-4568,  Kernan  Live- 
stock Farm,  Inc. ;  No.  C-4798,  Richard  H.  Klahn  and 
Gladys  M.  Klahn ;  No.  C-4799,  John  M.  Krieger  and 
Levina  J.  Krieger;  No.  C-4807,  Robert  J.  Krimbel 
and  Harriette  S.  Krimbel;  No.  C-4864,  Neal  R. 
Crounse,  Administrator  of  the  Estate  of  Daniel  E. 
Helder,  Deceased,  and  Margaret  Thake ;  No.  C-4691, 
Anna  Louise  Leaverton,  Executrix  of  the  Estate  of 
J.    Karl   Leaverton,    Deceased,    and    Anna   Louise 
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Leaverton;  No.  C-4800,  Walter  Theodore  Liles;  No. 
C-4808,  A.  R.  Marvel  and  Dorothy  L.  Marvel;  No. 
C-4866,  W.  W.  Milbrandt  and  Ruth  M.  Milbrandt; 
No.  C-4693,  A.  W.  Matheny  and  George  Matheny; 
No.  C-4692,  Matheny  &  Bacon,  Inc.,  a  corporation; 
No.  C-4694,  Pearl  McMahon;  No.  C-4685,  Roy  R. 
Merrifield  and  Frances  Merrifield;  No.  C-4867, 
Northwest  Properties,  Inc.,  an  Oregon  corporation; 
No.  C-4695,  Oregon  Sportservice,  Inc.,  an  Oregon 
corporation;  No.  C-4868,  Elwin  C.  Peck  and  Cleo 
E.  Peck;  No.  C-4696,  Portland  Meadows,  a  corpo- 
ration; No.  C-4870,  James  A.  Phmkett  and  Lucille 
Phmkett;  No.  C-4801,  Frank  J.  Powers;  No. 
C-4869,  Ivan  F.  Phipps  and  Dorothy  S.  Phipps; 
No.  C-4871,  Joe  Romeiko  and  Julia  Romeiko;  No. 
C-4802,  C.  C.  Schlesser;  No.  C-4809,  Jennings  E. 
Tylden  and  Byrnece  Tylden;  No.  C-4803,  Max  W. 
Weiler  and  Marian  Weiler;  No.  C-4872,  Warren 
Packing  Company,  an  Oregon  corporation;  Ivan  F. 
Phipps  and  Dorothy  S.  Phipps,  husband  and  wife, 
and  T.  G.  Donaca  and  Marjorie  C.  Donaca,  husband 
and  wife;  No.  C-4987,  W.  P.  Hudman  and  Mary 
Adeline  Hudman;  No.  C-5556,  Walter  E.  Graven  and 
Geraldine  M.  Graven;  No.  C-5557,  John  F.  Jenkins 
and  Valera  Jenkins;  No.  C-5645,  Charles  M.  Keen 
and  Penelope  J.  Keen;  No.  C-5459,  Northwest 
Sports.,  Inc.,  an  Oregon  corporation;  No.  C-5603,  R. 
H.  Seivert  and  Doris  Seivert;  No.  C-5633,  Charles 
Trachi;  No.  C-5315,  Herbert  B.  Krueger,  Jr.,  and 
Alleen  E.  Krueger;  No.  C-5549,  Nels  F.  Wickstrom 
and   Hazel   Wickstrom,    and    No.    C-5331,    Walter 
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Gerke  and  Florence  Gerke,  appeal  to  the  United 
States  Court  of  Appeals  of  the  Ninth  Circuit  from 
a  certain  judgment  in  the  above-entitled  cause  and 
related  cases  dated  September  14,  1954. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned,  the  Fidelity 
and  Deposit  Company  of  Maryland,  of  Baltimore, 
Maryland,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Maryland  and  empow- 
ered to  become  surety  upon  bonds,  undertakings, 
etc.,  does  hereby  undertake  and  promise,  on  the 
part  of  the  appellant,  that  said  appellant  will  pay 
all  costs  in  a  sum  not  exceeding  Two  Hundred  Fifty 
and  No/100  ($250.00)  Dollars,  if  the  appeal  is  dis- 
missed or  the  judgment  affirmed,  or  of  such  costs  as 
the  api^ellate  court  may  award  if  the  judgment  is 
modified. 

Signed  and  sealed  this  .  .  day  of  November,  1954. 

[Seal]  FIDELITY  AND  DEPOSIT 

COMPANY  OF  MARYLAND, 

By  /s/  CLARENCE  D.  PORTER, 
Attorney-in-Fact. 
Countersigned : 

/s/  CLARENCE  D.  PORTER, 
Resident  Agent. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  9,  1954. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  Cause  coming  on  for  hearing  upon  stipula- 
tion hy  counsel  for  plaintiffs  in  the  above-entitled 
cause  and  related  and  consolidated  cases,  and  coun- 
sel for  defendant,  and  the  Court  being  fully  ad- 
vised in  the  premises: 

It  Is  Hereby  Ordered  that  upon  the  appeal  of 
this  case  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  District,  that  the  pleadings 
in  the  alcove-entitled  cause  are  typical  of  the  plead- 
ings in  all  related  and  consolidated  cases  and  the 
issues  involved  are  identical;  that  the  pleadings  in 
this  case,  Tillman  vs.  United  States  of  America, 
No.  5190,  only  shall  be  forwarded  to  the  Circuit 
Court  of  Appeals  and  shall  apply  to  all  related 
and  consolidated  cases,  and  the  decision  of  the  said 
Circuit  Court  of  Appeals  will  be  applied  to  and 
followed  in  all  related  and  consolidated  cases. 

It  Is  Further  Ordered  that  the  original  files,  in- 
cluding the  pleadings,  findings,  judgment,  pretrial 
order,  transcript  of  evidence,  and  all  other  original 
files  in  the  case  of  Tillman  vs.  United  States  of 
America,  No.  5190,  shall  be  forwarded  to  the  Circuit 
Court  of  Appeals  for  the  record  on  the  appeal  in 
these  cases. 

It  Is  Further  Ordered  that  since  there  is  a  mul- 
titude of  exhibits  as  well  as  a  considerable  portion 
of  the  pretrial  order  and  other  evidence  and  matters 
produced  which  are  unnecessary  to  the  determina- 
tion of  the  issues  arising  upon  the  appeal,  that  it 
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shall  only  be  necessary  to  print  such  portions  as  the 
plaintiffs  and  defendant  may  desire,  either  by  stipu- 
lation or  by  notice  in  the  usual  manner  as  provided 
by  the  rules  of  said  Circuit  Court  of  Appeals,  for 
the  Ninth  District. 

That  subject  to  and  with  the  consent  of  said  Cir- 
cuit Court  of  Appeals  either  party  may  refer  to  or 
use  any  portions  of  the  record  not  so  printed  in 
their  briefs  or  arguments  and  this  record  shall  be 
sufficient  to  question  any  order,  judgment,  finding, 
or  decree  on  the  grounds  that  it  is  not  supported 
by  the  evidence. 

Dated,  this  9th  day  of  November,  1954. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  Xovember  9,  1954. 
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TRANSCRIPT  OF  PROCEEDINGS 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Phillips:  If  it  please  your  Honor,  I  think 
counsel  for  all  of  the  plaintiffs  and  the  Government 
have  worked  out  a  plan  of  trial  or  procedure  in  this 
action  which  we  would  like  to  submit  to  your  Honor 
for  your  approval  if  you  can  go  along  with  us.  I 
think  it  would  facilitate  greatly  the  trial. 

We  have  agreed  and  have  had  marked  the  pre- 
trial exhibits  consecutively,  and  not  by  Plaintiff  and 
Defendant. 

The  Court:     Yes. 

Mr.  Phillips:  The  reason  for  that  being  that 
both  parties  desire  to  use  all  of  the  exhibits  or  any 
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one  of  them  that  they  see  fit,  and  we  have  so  stipu- 
lated, with  the  approval  of  your  Honor. 

The  Court:     Yes. 

Mr.  Phillips:  I  think  the  pre-trial  order,  with 
the  exception,  of  course,  of  the  historical  back- 
ground and  that  sort  of  thing,  and  incidentals,  has 
been  based  practically  all  upon  these  exhibits.  We 
thought  in  that  way  that  in  both  briefing  and  argu- 
ment it  would  help  counsel  and  also  your  Honor 
if  we  could  do  it  that  way,  and  offer  the  pre-trial 
exhibits  consecutively  and  all  at  one  time  without 
specifying  each  and  every  one,  if  that  is  agreeable 
to  your  Honor. 

The  Court:    Yes. 

Mr.  Phillips:  At  this  time,  if  the  Court  please, 
the  plaintiffs  would  offer  Pre-Trial  Exhibits  1  to 
78,  inclusive,  excepting,  however,  your  Honor,  Pre- 
Trial  Exhibit  32,  Pre-Trial  Exhibit  33,  Pre-Trial 
Exhibit  34  and  Pre-Trial  Exhibit  35,  [2*]  which 
are  depositions  that  we  will  offer  soon;  also  ex- 
cluding Pre-Trial  Exhilnts  T-4  and  T-5,  which  are 
minutes  of  a  meeting  that  are  not  in  the  pre-trial 
exhibits  and  I  don't  believe  will  be  produced  as  ex- 
hibits in  this  case. 

We  offer  them  at  this  time,  if  the  Court  please. 

Mr.  Lowry:  Your  Honor,  the  Government  has 
no  objection.  I  think,  though,  the  record  ought  to 
show  that  some  of  the  documents  which  we  have 
marked  as  pre-trial  exhibits  and  which  Mr.  Phillips 
has  just  offered  turned  out  to  be  unavailal^le  and, 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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hence,  there  can  be  no  offer  of  those  documents. 
Shnply  for  the  purpose  of  keeping  the  Clerk  from 
looking  for  documents  that  do  not  exist,  may  I  note 
that  there  is  no  Exhibit  57,  there  is  no  Exhibit  65-i, 
there  is  no  Exhibit  70,  and  Exhibit  71  is  a  repeti- 
tion of  an  earlier  exhibit  number,  so  that  there  is 
no  Exhibit  71,  nor  at  this  time,  at  least,  is  there 
any  Exhibit  75. 

Mr.  Phillips:  I  didn't  know  that,  your  Honor. 
I  have  no  pride  of  authorship  here.  I  would  like 
to  withdraw  the  offer  of  those  specific  exhibits. 

The  Court:  I  will  strike  those  out  of  the  pre- 
trial order. 

Mr.  Lowry:     That  is  quite  satisfactory. 

The  Court:  Or  will  show^  in  the  pre-trial  order 
that  they  are  not  available.  Subsequently,  if  you 
get  any  of  them  then  they  can  be  submitted. 

Mr.  Lowry:  With  that  exception,  your  Honor, 
the  Government  [3]  has  no  objection. 

The  Court:  All  right.  The  eliminations  are 
made,  and  the  Court  admits  all  the  other  exhibits, 
with  the  exceptions  mentioned,  by  the  consent  of  the 
United  States. 

Mr.  Phillips :     That  is  correct,  your  Honor. 

(Whereupon  the  documents  above  referred 
to,  marked  as  Pre-Trial  Exhibits  1  to  78,  in- 
clusive, with  the  exception  of  Pre-Trial  Ex- 
hibits 32,  33,  34,  35,  57,  65-i,  70,  71  and  75,  were 
received  in  evidence.) 

Mr.  Phillips:  We  also  have  another  idea,  your 
Honor,  that  we  all  think  to  be  a  good  one,  if  your 
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Honor  will  go  along  mth  us,  and  that  is  as  to 
Exhibits  32,  33,  34  and  35,  which  are  depositions  of 
witnesses  that  have  been  taken.  Both  parties  be- 
lieve that  in  briefing  this  case  or  in  argument  we 
would  like  to  have  these  depositions  in  place  and 
stead  of  having  to  have  the  testimony  of  the  wit- 
nesses transcribed,  and  we  would  like  very  much 
to  use  the  depositions  in  place  and  stead  of  the 
testimony  of  the  witnesses,  if  your  Honor  would 
agree  to  that. 

The  Court:    Yes. 

Mr.  Phillips:  I  might  say  to  your  Honor  there 
is  in  Exlii])it  No.  32  one  question,  I  believe,  that  the 
Government  is  objecting  to  and  which  we  have 
agreed  with  the  Government  should  not  be  in  there. 
That  is  the  last  answer  on  Page  13  [4]  of  Exhibit  32. 
I  believe  that  is  the  only  objection  the  Government 
has,  to  that  one  answer,  and  we  agreed  to  have  that 
stricken,  your  Honor. 

The  Court :     Yes. 

Mr.  Lowry:  Your  Honor,  Mr.  Phillips  is  right. 
We  have  no  objection.  I  would  like  to  say  just  this 
much,  though:  As  your  Honor  will  discover,  these 
depositions  were  taken  by  the  Government  for  dis- 
covery purposes.  That  meant,  of  course,  that  we 
asked  all  the  questions  we  could  think  of,  and  we 
listened  to  rumors  and  speculation  and  that  sort  of 
thing  which  normally  would  not  be  presented  in  the 
course  of  the  trial.  I  think,  however,  that  your 
Honor  will  see  as  readily  as  we  do  what  part  of  this 
evidence  is  really  within  the  knowledge  of  the  vari- 
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ous  deposing  witnesses,  and  accordingly,  as  I  have 
said,  we  have  no  objection  to  the  offering  of  this 
evidence. 

The  Coiii-t:  The  depositions  are  admitted  with 
the  exceptions  set  out. 

Mr.  Phillips :     Thank  you. 

(The  depositions  above  referred  to,  marked 
as  Pre-Trial  Exhibits  32,  33,  34  and  35,  were 
received  in  evidence.) 

Mr.  Phillips:     Call  Mr.  Tillman.  [5] 

MEARL  C.  TILLMAN 

one  of  the  Plaintiffs  herein,  was  produced  as  a  wit- 
ness in  behalf  of  Plaintiffs  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Phillips : 

Q.  Mr.  Tillman,  you  are  a  plaintiff  in  this  case, 
I  believe  ?  A.     Yes,  sir. 

Q.     Where  do  you  live,  Mr.  Tillman? 


A 

Q 
A 

Q 

A 

Q 

A 

Q 

A 


819  North  Marine  Drive. 

How  long  have  you  lived  in  Oregon? 

Sir? 

How  long  have  you  lived  in  Oregon? 

That  would  be  about  46  years. 

In  1948  by  whom  were  you  employed? 

The  Sheriff's  office,  Multnomah  County. 

In  what  capacity  ? 

Captain  in  the  Uniform  Division. 
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Q.  In  April  and  May,  1948,  what  was  your  dis- 
trict ? 

A.     I  was  Captain  in  charge  of  Vanport  Precinct. 

Q.  Are  you  an  owner  of  property  in  District 
No.  2,  Drainage  District  No.  2,  in  Multnomah 
County,  Oregon'?  A.     Yes,  sir. 

Q.  How  long  have  you  been  an  owner  of  prop- 
erty? 

A.     I  bought  that  property  in  May,  1945. 

Q.  Were  you  present  at  the  time  of  the  breaking 
of  the  ring  [6]  dike  and  levee — can't  you  hear  me? 

A.     No. 

Q.  Were  you  present  at  the  time  of  the  break- 
ing of  the  dike  and  the  ring  levee  which  surrounded 
the  underpass  on  Denver  Avenue  in  May  of  1948? 

A.     Yes,  sir. 

Q.  Had  you  at  any  time  inspected  that  ring  dike 
around  the  underpass? 

A.  No,  I  can't  say  that  I  inspected  that  except 
after  the  flood.  After  Vanport  had  been  flooded, 
then  I  did  notice  it  once,  but  prior  to  that  time,  no. 

Q.  That  was  at  the  time  that  the  water  was 
up  against  it? 

A.     Against  Denver  AA^enue,  yes. 

Q.  That  Avas  when  you  inspected  it.  Now,  what 
was  the  situation  along  Denver  Avenue  at  that  time, 
from  the  30th  of  May  until — can  you  tell  us  when 
it  was?  I  believe  it  is  stipulated  in  the  pre-trial 
order,  but  do  you  know  when  the  original  break 
occurred  in  District  No.  2,  or  about  what  time? 

A.  I  wasn't  on  Denver  Avenue  when  it  went 
through  Denver  Avenue,  if  that  is  the  question,  sir. 
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Q.  Do  you  know  how  long  it  was  from  the  time 
that  the  original  dike  broke  in  District  No.  1  until 
the  dike  broke  up  at  Denver  Avenue  ?  Do  you  know 
how  long  a  time  that  was  ? 

A.  I  think  we  figured  that  it  was  about  30  hours, 
sir. 

Q.  Where  did  the  Denver  Avenue  obstruction 
to  the  water  break?  [7]  A.     Denver  Avenue? 

Q.     Yes. 

A.  At  almost  the  center  of  the  fill  at  the  eiitrance 
to  Vanport. 

Q.  That  would  ])e  what  we  have  been  referring 
to  as  the  ring  dike?  A.     Yes,  sir. 

Q.  Were  there  any  other  breaks  on  Denver 
Avenue  mth  the  exception  of  that  ring  dike? 

A.  There  was  a  leak  below  or  south  of  the  ring 
dike  about,  oh,  I  would  judge  approximately  75 
feet,  and  that  was  stopped  prior  to  the  time  that 
it  went  through  Denver  Avenue. 

Q.  What  effect  did  this  break  have  on  your 
property?  A.     A  complete  loss. 

Q.  I  don't  mean  that.  Was  it  flooded?  That  is, 
was  your  property  one  that  was  flooded? 

A.    Yes,  sir. 

Q.  Were  there  any  other  dikes  or  dividing  lines 
between  District  No.  1  and  Drainage  District  No.  2 
except  Denver  Avenue  and  that  ring  dike? 

A.     Not  to  my  knowledge ;  no,  sir. 

Q.     Do  you  know?  A.     There  wasn't. 

Mr.  Phillips:     I  think  that  is  all.  [8] 
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Cross-Examination 
By  Mr.  Lowry: 

Q.  Mr.  Tillman,  where  was  your  property  lo- 
cated with  respect  to  Union  Avenue?  Was  it  east 
or  west  of  Union  Avenue? 

A.     It  is  east  of  Union  Avenue,  north  and  east. 

Q.  That  means,  then,  that  before  your  property 
was  actually  flooded  Union  Avenue,  too,  had  to  fail ; 
is  that  right?  A.     That  is  right,  sir. 

Q.  I  am  not  sure  I  understood  whether  you  said 
you  were  present  when  the  ring  levee  failed  or  not. 

A.  I  was  on  the  job,  sir,  but  not  on  Denver 
Avenue  at  the  time  that  it  broke. 

Q.  I  believe  you  said  that  you  acquired  your 
property  in  May,  1945  ?  A.     Yes,  sir. 

Q.  At  the  time  you  acquired  your  property  the 
underpass  under  Denver  Avenue  had  already  been 
constructed,  had  it  not?  A.     Yes,  sir. 

Q.  Aiid  the  ring  levee  had  already  been  con- 
structed? A.    Yes,  sir. 

Q.  At  any  time,  Mr.  Tillman,  prior  to  when  the 
ring  levee  failed  on  May  31st,  1948,  had  you  ever 
made  any  protest  to  any  representative  of  the 
United  States  about  the  condition  of  the  underpass 
or  the  ring  levee  ?  A.     No,  sir.  [9] 

Mr.  Lowry:     That  is  all. 
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Redirect  Examination 
By  Mr.  Phillips : 

Q.  Why  did  you  not  make  any  protest,  Mr. 
Tillman  ? 

A.  At  the  time  that  it  was  constructed  I  didn't 
own  property  there,  sir,  and  after  1945,  why,  I  just 
hadn't  made  any  complaint  as  to  the  strength  of  the 
circle,  sir ;  that  is,  to  the  Government.  I  have  talked 
to  individuals,  but  not  to  the  Government,  sir. 

Mr.  Phillips :     That  is  all. 

Mr.  Lowry:     Thank  you,  Mr.  Tillman. 

(Witness  excused.)  [10] 

F.  R.  SCHANCK 

was  produced  as  a  witness  in  behalf  of  Plaintiffs, 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Phillips : 

Q.  Mr.  Schanck,  to  what  profession  do  you  be- 
long ?  A.     Civil  engineer. 

Q.     How  long  have  you  been  a  civil  engineer? 

A.    More  than  40  years. 

Q.     Where  did  you  receive  your  schooling  ? 

A.     Stanford  University. 

Q.  Are  you  a  registered  licensed  civil  engineer  of 
the  State  of  Oregon?  A.    Yes,  sir. 

Q.    Have  you  had  any  particular  experience  with 
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the  building  of  dikes  or  dams  or  earthworks,  and 

things  of  that  kind  and  nature;  and,  if  so,  what? 

A.  Both  dikes  along  rivers  and  canals,  built  of 
various  materials,  which  require  the  same  kind  of 
analyses.  I  have  built  dikes  along  the  Colorado 
River,  Arizona,  the  Kansas  River  in  Kansas,  the 
Missouri  River,  the  Yakima  River  in  Washington, 
and  at  one  time  I  was  engaged  by  the  Army  Engi- 
neers here  to  advise  them  on  the  river  protection 
work  they  w^ere  doing  on  the  Willamette  and  the 
Santiam  and  a  couple  of  rivers  in  Washington,  and 
have  had  experience  with  the  Navy  during  [11] 
this  last  war.  I  was  engineer  in  the  Bureau  of  Yards 
and  Docks,  which  builds  shore  establishments,  in 
Puerto  Rico,  the  British  West  Indies,  and  the  east- 
ern United  States.  The  matter  of  the  use  of  materi- 
als to  withstand  water  was  one  that  I  had  to  do  with. 

Q.  Have  you  prior  to  this  time  made  a  study, 
Mr.  Schanck,  of  the  pre-trial  order  and  the  dimen- 
sions and  construction  of  the  Denver  Avenue  fill 
and  the  ring  levee,  together  with  the  cut? 

A.     I  have. 

Q.  Have  you  studied  the  elevations  and  the  cross- 
sections?   Have  you  made  a  study  of  that? 

A.     Yes,  sir. 

Q.  Are  you  at  this  time  acquainted  with  the  con- 
struction of  Denver  Avenue  and  of  the  ring  levee 
in  May,  1948,  and  prior  to  that  time? 

A.     I  am,  as  described  in  that  pre-trial  order. 

Q.  Now,  in  your  opinion,  Mr.  Schanck,  what 
would  the  Denver  Avenue  fill  do  to  prevent  water 
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from  coming  from  the  west  to  the  east  between 
Drainage  District  No.  1  and  Drainage  District  No. 
2?   What  would  that  act  as? 

A.  It  would  act  as  a  dike  to  prevent  water  flow- 
ing from  the  west  to  the  east  up  to  the  limit  of  the 
height  of  the  Denver  Avenue  fill. 

Q.  From  the  construction  of  that  fill  as  it  was  at 
that  time,  [12]  what  would  you  say  as  to  its  ability 
to  prevent  floodwaters  coming  from  the  west  to  the 
east  had  it  not  been  for  the  underpass  that  was  cut 
there,  as  you  know  it? 

A.  The  Denver  Avenue  fill  should  have  withheld 
the  maximum  water  that  did  occur  during  the  flood 
of  1948. 

Q.  Now,  in  comparison  with  the  Denver  Avenue 
fill,  what  would  you  say  as  to  the  construction,  the 
way  it  was  constructed,  the  manner  it  was  con- 
structed, the  height,  the  width  and  all  that,  of  that 
ring  levee  in  comparison  with  the  Denver  Avenue 
fill  as  a  block  to  water  coming  from  the  west  to  the 
east? 

A.  The  so-called  ring  levee  I  would  not  consider 
adequate  to  have  withstood  a  flood  even  considerably 
lower  than  the  one  of  1948. 

Q.     For  what  reason  ?  Why  do  you  say  that  ? 

A.  The  material  of  which  it  was  built  was  not 
one  that  readily  consolidated  with  any  cohesion  to 
resist  water.  The  slope  of  the  bank,  especially  the 
east  slope,  was  too  steep  to  probably  stand  after  it 
became  saturated  with  water  and  the  water  acted 
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as  a  lubricant  to  permit  the  material  to  slide.   And 

then  the  form  of  the  ring  dike 

Q.  What  do  you  attribute  to  the  form?  Will  you 
explain  that,  please. 

A.  The  fact  that  there  was  a  pocket  in  the  under- 
pass, where  water  coming  from  the  west  would  ac- 
quire velocity  as  it  flowed  in  to  fill  that  further 
pocket,  would  cause  a  very  much  greater  [13]  ero- 
sion and  would  be  very  much  more  apt  to  erode  than 
if  it  had  been  a  straight  continuation  of  the  Denver 
Avenue  fill,  because  the  erosion,  the  eroding  power 
of  water,  increases  very  rapidly,  probably  to  the 
sixth  power  of  velocity,  so  that  the  water  instead  of 
just  being  slowly  rising  against  the  face  was  flowing 
along  the  face  of  the  ring  dike,  as  it  must  have  to 
have  gotten  in  there.  This  erosion  would  have  been 
very  much  greater,  and  therefore  the  ring  dike 
should  have  been  constructed  more  substantially 
than  if  it  were  a  part  of  the  straight  Denver  Ave- 
nue fill. 

Q.  The  fact  that  that  was  formed  in  what  we 
call  a  ring,  would  that  in  any  way  affect  the  erosion 
or  the  current  of  the  water  coming  through  the  cut  ? 

A.  Yes.  The  pocket  of  the  underpass  formed  as 
I  said,  the  water  had  to  flow  in  there,  not  just  rise 
gradually,  so  that  it  would  have  a  velocity  along  the 
face  of  the  ring  dike,  and  there  would  be  a  certain 
amount  of  turbulence  which  would  greatly  increase 
the  erosion  effect. 

Q.  Now,  Mr.  Schanck,  I  believe  it  is  admitted 
and  agreed  that  there  was  a  clay  blanket  placed  on 
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the  east  side  of  this  ring  dike.  Would  that  have  any 
particular  effect  on  any  erosive  power  of  the  water 
coming  from  the  west  to  the  east  in  any  way  ? 

A.  Not  the  comparatively  thin  blanket  that  was 
put  on  there.  If  it  had  been  heavy  enough  to  have 
acted  as  a  dike  all  by  [14]  itself,  it  might  have  re- 
sisted, but  that  thin  blanket  would  just  fall  in.  The 
loose  sand  that  the  west  face  was  built  from  would 
be  carried  away,  and  the  clay  blanket  just  would 
fall  into  the  water,  I  assume. 

Mr.  Phillips :     That  is  all. 

Cross-Examination 
By  Mr.  Lowry : 

Q.  Mr.  Schanck,  T  gather  from  wiiat  you  say 
that  you  have  had  some  experience  both  with  the 
design  and  the  construction  of  levees'? 

A.     Yes,  sir. 

Q.  Would  you  say  that  the  determination  of  the 
proper  design  and  construction  of  a  levee  calls  for 
the  exercise  of  judgment  on  the  part  of  the  engi- 
neer? A.     Yes,  sir. 

Q.  And  I  take  it  there  might  be  reasonable  differ- 
ences of  opinion  between  competent  engineers  as  to 
what  in  any  given  situation  a  proper  design  of  a 
levee  might  be  ?  A.     Yes,  within  certain  limits. 

Q.  I  think  you  suggested  in  one  of  your  answers 
that  the  Denver  Avenue  fill  might  be  considered  a 
dike.  The  fact  is,  is  it  not,  that  under  the  circum- 
stances stated  in  the  pretrial  order  there  would  be 
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no  water  against  the  Denver  Avenue  fill  in  the  ab- 
sence of  a  failure  of  one  of  the  primary  levees  ?  [15] 

A.  I  don't  know  that  I  understand  what  you 
mean  by  "primary  levees." 

Q.  By  "primary  levees"  I  am  referring  to  levees 
which  in  the  normal  course  of  high  water  would  have 
water  against  them.  Now,  in  the  normal  course  of 
high  water  Denver  Avenue  would  have  no  water 
against  it,  would  it? 

A.     You  mean  if  no  other  dikes  broke? 

Q.     That  is  right.  A.     I  think  not. 

Q.  So  that  Denver  Avenue  would  act  as  a  dike, 
if  at  all,  only  in  the  event  there  was  a  failure  of 
some  other  levee  ?  A.     Yes. 

Q.  What  has  your  experience,  Mr.  Schanck,  been 
in  connection  with  culverts  through  highway  fills 
when  water  comes  up  against  a  highway  fill  and 
creates  a  considerable  head  ?  Do  you  understand  my 
question  ? 

A.     I  don't  know  w^hat  you  are  aiming  at. 

Q.  Mr.  Schanck,  does  the  engineering  profession 
recognize  that  if  there  is  a  culvert  through  some 
such  structure  as  Denver  Avenue  that  that  some- 
times is  troublesome  when  water  gets  up  against  the 
fill? 

A.  It  depends  upon  how  the  culvert  is  installed. 
A  culvert  installed  with  adequate  collars  and  ex- 
ternal surfaces  to  prevent  water  from  following  it 
through,  it  shouldn't  be  the  cause  of  any  trouble. 
That  is,  I  mean  the  dike  shouldn't  [16]  fail  there,  or 
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the  fill  shouldn't  fail  there  more  than  any  other 

place, 

Q.  Is  there  anything  in  the  pre-trial  order  that 
indicates  that  any  such  collars  were  installed  around 
the  culvert  which  was  under  Denver  Avenue? 

A.     What  culvert  are  you  talking  about? 

The  Court:  Counsel,  you  are  asking  about  the 
pre-trial  order.  You  are  probably  better  acquainted 
with  it  than  the  witness  is. 

Mr.  Lowry:     I  will  withdraw  the  question. 

Q.  When  you  suggested  that  Denver  Avenue 
might  serve  as  a  dike,  did  you  have  in  mind  that  it 
had  a  culvert  roughly  five  feet  by  five  feet  through 
it?  A.     An  open  culvert? 

Q.  No,  I  think  the  culvert  was  plugged.  I  am 
only  asking  you  what  you  had  in  mind  when  you 
answered  the  question. 

A.  I  was  considering  the  height  and  the  width 
and  the  slopes  of  the  Denver  Avenue  fill. 

Q.  And  you  did  not  give  consideration  to  the 
culvert  that  runs  through  Denver  Avenue? 

A.     No. 

Q.  Mr.  KSchanck,  it  is  true,  is  it  not,  that  when  a 
fill  or  earthen  embankment  is  exposed  to  water  of  a 
considerable  height  suddenly  and  without  prior 
seasoning  by  other  exposures  to  water  the  conditions 
are  adverse  from  the  point  of  view  of  the  [17] 
strength  of  the  embankment? 

A.  Yes,  it  should  be  built  with  that  in  mind,  that 
it  may  be  exposed  suddenly. 

Q.     And  of  course,  Denver  Avenue,  under  the  cir- 
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cumstances  which  are  assumed  in  the  pre-trial  order, 

was  exposed  to  water  very  suddenly,  was  it  not  ? 

A.  You  mean  it  had  never  been  exposed  to  water 
before?   I  think  it  had  been. 

Q.  In  answering  the  question  that  Counsel  put 
to  you  as  to  whether  or  not  Denver  Avenue  might 
be  expected  to  act  as  a  fill,  as  a  satisfactory  dike,  did 
you  assume  that  Denver  Avenue  had  been  exposed  to 
water  pressures  on  a  number  of  occasions  in  the 
past?  A.     I  didn't  take  that  into  account. 

Q.     Either  one  way  or  the  other?  A.     No. 

Q.  But  it  is  true,  is  it  not,  that  a  sudden  exposure 
to  a  high  head  of  water  puts  a  severe  strain  upon  an 
earthen  embankment  if  it  has  not  previously  been 
exposed  to  water  pressure? 

A.  You  mean  if  it  is  not  consolidated  it  is  more 
apt  to  fail  than  if  it  is  ? 

Q.  No.  What  T  have  in  mind  is  this:  I  under- 
stand that  in  normal  levee  construction  and  design 
work  you  anticipate  that  the  water  will  come  up 
against  the  levee  gently  as  the  river  rises,  and  on 
numerous  occasions  very  likely  before  you  get  [18] 
the  maximum  flood.  Now,  I  also  understand 

A.     I  never  designed  one  that  way. 

Q.  Let  me  see  if  I  can  just  get  an  answer  to  my 
question.  Would  you  consider  that  a  levee  which  liad 
never  been  exposed  to  water  pressure  before  and  re- 
ceived the  pressure  of  water  of  a  hydrostatic  head 
of  perhaps  20  feet,  was  being  tested  under  severe 
conditions  ? 

A.     You  mean  under  abnormal  conditions  ? 
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Q.  Yes,  conditions  which  are  likely  to  put  a  se- 
vere strain  upon  the  levee?  A.     Yes. 

Q.  In  discussing  the  ring  levee,  you  referred  to 
the  fact  that  it  was  composed  of  material  which  I 
think  you  suggested  did  not  readily  compact.  You 
have  in  mind  that  it  w^as  built  of  sand  in  part  ? 

A.     That  is  what  I  understand  was  used. 

Q.  Sand  is  very  frequently  used  in  the  construc- 
tion of  levees,  is  it  not  ? 

A.  It  depends  upon  certain  circumstances.  If  it 
is  available  in  adequate  quantities  and  is  of  a  suit- 
able kind — sands  have  very  different  characteristics, 
both  wet  and  dry. 

Q.  But  sand  is,  generally  speaking,  frequently 
used  in  the  construction  of  levees  ? 

A.     Yes.    It  is  usually  the  most  easily  available. 

Q.  You  spoke,  Mr.  Schanck,  of  an  erosion  prob- 
lem because  of  [19]  the  fact  that  this  levee  was  semi- 
circular. Of  course,  that  problem  would  not  arise 
had  the  water  come  from  the  other  direction,  would 
it?  That  is,  if  the  water  had  come  from  the  east 
moving  toward  the  west,  there  would  have  been  no 
erosion  problem? 

A.  There  would  have  been  a  less  amount  along 
each  of  the  faces  as  they  went  towards  the  Denver 
Avenue  dike  at  right  angles,  as  they  approached  the 
90-degree  angle  from  the  axis  of  the  Denver  Ave- 
nue dike ;  not  as  much  as  there  was  here, 

Q.  Do  you  know  anything  about  the  circum- 
stances   under   which    the    ring   levee    failed,    Mr. 
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Schanckf  I  don't  mean  to  mislead  you.  What  I 
really  want  to  know  is,  do  you  have  any  way  of 
saying  whether  or  not  erosion  contributed  to  the  fail- 
ure that  took  place  ? 

A.  I  would  say  almost  surely  that  erosion  did 
have  something  to  do  with  it,  because  if  there  had 
been  no  current  whatever  against  the  face  of  that, 
there  is  just  a  bare  possibility  that  it  might  have 
held.  Now,  erosion,  of  course,  comes  from  any  move- 
ment of  water,  either  vertically  or  horizontally,  and 
it  is  what  usually  starts  the  failure  of  any  structure 
of  that  kind. 

Q.  By  erosion  you  would  mean  in  this  case  ero- 
sion of  the  inside  surface  of  the  ring  levee  ? 

A.     Erosion  where  the  water  was,  yes. 

Q.  You  have  no  personal  knowledge  of  the  cir- 
cumstances [20]  under  which  that  levee  failed? 

A.     No.  I  wasn't  there. 

Q.  So  you  don't  know  one  way  or  the  other 
whether  there  was  any  evidence  at  the  time  of  the 
failure  of  any  effect  of  erosion ;  that  is,  of  your  per- 
sonal knowledge?  A.     No,  I  don't. 

Q.  What  you  have  told  me  is  that  you  are  fairly 
confident  from  what  you  know  about  levees  gener- 
ally that  that  probably  had  an  effect  ?  A.     Yes. 

Mr.  Lowrv:     That  is  all. 
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Redirect  Examination 
By  Mr.  Phillips: 

Q.  Mr.  Schanck,  no  matter  what  you  call  Denver 
Avenue — a  dike,  highway,  or  what  not — it  still  would 
be  a  block  and  protection  to  District  No.  2,  to  pre- 
vent water  traveling  from  the  west  to  the  east, 
wouldn  't  it  ?  A.     Yes,  sir. 

Mr.  Phillips:     That  is  all. 

(Witness  excused.) 
(Short  recess.)  [21] 

THOMAS  G.  DONACA 

was  produced  as  a  witness  in  behalf  of  Plaintiffs 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Phillips : 

Q.  Where  do  you  live,  Mr.  Donaca? 

A.  444  Northwest  Maywood  Drive. 

Q.  Portland,  Oregon?  A.     Yes,  sir. 

Q.  How  long  have  you  lived  in  Oregon? 

A.  60  years. 

Q.  You  have  been  in  varied  businesses  in  Oregon 
since  you  have  lived  here  ? 

A.  Mostly  the  real  estate  business. 

Q.  Did  you  have  any  connection  or  official  ca- 
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pacity  with  Drainage  Districts  Nos.  1  and  2 ;  and,  if 

so,  during  what  period  of  time  ? 

A.  I  was  supervisor  of  Peninsula  Drainage  Dis- 
trict No.  2  since  1937,  and  a  supervisor  in  Peninsula 
Drainage  District  No.  1  since  1938.  And  I  think  I 
was  secretary  of  each  of  them  for  a  while. 

Q.  Were  you  also  a  property  owner  in  each  dis- 
trict ?  A.     In  both  districts. 

Q.  Now,  in  1928,  Mr.  Donaca,  I  believe  District 
No.  2  was  reorganized;  is  that  correct?  [22] 

A.     That  is  my  understanding. 

Q.  Under  that  reorganization  was  there  any 
separation  of  the  Districts  and,  if  so,  why*? 

A.  It  was  my  understanding  that  they  separated 
Districts  Nos.  1  and  2.  I  got  that  only  from  what 
the  attorneys  have  told  me  and  the  engineer  for  the 
Districts.   I  never  read  the  records  myself. 

Q.  From  your  own  experience,  without  any  hear- 
say, Avhen  the  two  Districts  were  separated,  what 
was  the  dividing  line  1  A.     Denver  Avenue. 

Q.  At  that  separation,  was  there  a  change  in  the 
drainage  system  of  each  District? 

A.     Not  at  that  time.   There  was  a  change  later. 

Q.     When  was  that  and  what  was  it? 

A.     I  think  the  actual  change  came  about  1941. 

Q.     What  was  that  change  ? 

A.  Previous  to  1941,  the  water  from  both  Dis- 
tricts drained  to  a  pump  in  District  No.  1.  The  U.  S. 
Army  Engineers  raised  the  dikes  on  Peninsula  No. 
1,  I  think  it  was  in  1940,  and  in  1941  they  raised 
them  in  Peninsula  No.  2.  And  at  that  time  a  pump 
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was  put  in  Peninsula  Drainage  District  No.  2,  a 
separate  pump,  and  Peninsula  Drainage  District's 
water  drained  to  the  pump  that  was  in  Peninsula 
Drainage  District  No.  2. 

Q.  The  only  actual  connection  between  the  two 
Drainage  Districts,  then,  as  I  understand  it,  was 
physically  what?  A  culvert,  [23]  or  something  of 
that  kind,  with  one  pump  1 

A.  There  was  a  culvert  under  Denver  Avenue 
previous  to  the  time  it  was  plugged. 

Q.  Were  the  two  Districts  ever  joined  or  did 
they  ever  have  any  connection  with  each  other 
otherwise  than  that  physical  connection? 

A.     Financially  or  physically,  no. 

Q.  They  were  separate  and  distinct  drainage  dis- 
tricts? A.     Separate  districts. 

Q.  What  was  the  dividing  line — I  believe  you 
testified  it  was  the  Denver  Avenue  fill  ? 

A.     Denver  Avenue. 

Q.  Was  there  any  other  western  dike  or  protec- 
tion from  water  coming  from  the  west  in  Drainage 
District  No.  2  than  Denver  Avenue  ? 

A.  Not  for  Peninsula  Drainage  District  No.  2 
itself,  no. 

Q.  That  was  the  western  district.  Now,  what 
about  the  Union  Avenue  fill  ? 

A.  We  never  considered  that  a  dike.  It  had  a 
five-foot  culvert  through  it  which  never  was  plugged. 
As  a  matter  of  fact,  it  had  an  underpass  built  by 
the  State  Highway  Department,  through  Union  Ave- 
nue. 
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Q.  Was  that  any  protection  from  water  coming 
from  the  west  to  your  District,  any  part  of  your 
District  ? 

A.     No  protection  whatever,  either  way.  [24] 

Q.  What  would  you  say  about  Denver  Avenue 
and  the  ring  levee  ? 

A.  Why,  I  assumed  that  the  ring  levee  was  a 
protection. 

Q.  Did  you  have  any  other  independent  protec- 
tion for  your  District  No.  2  ?  A.     No. 

Q.  Were  you  present  during  1948  when  the  ring 
levee  gave  way  ? 

A.     Not  at  the  time  it  gave  way. 

Q.     Were  you  there  prior  to  that  time  ? 

A.    Yes. 

Q.     Did  you  observe  the  situation  there? 

A.     I  did. 

Q.  Will  you  describe  just  what  you  saw  and 
what  happened? 

A.  Well,  the  w^ater,  of  course,  was  as  high,  I 
think 

Q.  First,  may  I  interrupt  you  and  ask  you  a 
question.  Where  did  the  water  come  from  that  came 
up  against  the  ring  levee  ?  A.     From  the  west. 

Q.     How  did  it  get  through  Denver  Avenue? 

A.     Broke  the  ring  levee. 

Q.  How  did  it  get  through  the  Denver  Avenue 
fill?  How  did  the  water  get  through  the  Denver 
Avenue  fill  ?  A.     You  mean  the  floodwater  ? 

Q.     Yes. 
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A.  The  only  way  I  know,  it  went  through  that 
levee. 

Q.     Was  there  an  underpass  there  % 

A.     There  was,  yes.  [25] 

Q.  Did  you  have  anything  to  do  with  the  water 
coming  through  Denver  Avenue? 

A.     Well,  that  was  where  the  dike  broke. 

Q.    That  is,  the  ring  levee  broke  at  the  underpass  *? 

A.     That  is  right. 

Q.  Now,  let's  leave  the  ring  levee  out  of  it.  Re- 
ferring particularly  and  specially  just  to  the  Denver 
Avenue  fill  itself,  how  did  the  water  get  through 
there'?  A.     I  don't  understand. 

Q.  You  don't  understand  my  question.  Well,  I 
will  ask  you  this:  Did  the  water  come  through  the 
cut  there  at  the  underpass  before  it  hit  the  ring 
levee*?  A.     Oh,  yes.   That  was  open. 

Q.  That  is  what  I  thought.  Now,  did  the  water 
get  through  Denver  Avenue  anywhere  else,  or  did 
you  get  any  water  that  came  from  anywhere  else 
onto  Drainage  District  No.  2  except  through  that 
underpass  and  the  ring  levee  % 

A.  Yes.  The  original  culvert,  I  guess  you  would 
say,  it  broke  out.  The  plug  in  the  culvert  broke  out, 
and  that  was  leaking  very,  very  badly. 

Q.     What  eventually  happened  to  that? 

A.     They  finally  got  that  plugged  by  using 

Q.     Was  that  before  or  after  the  ring  levee  broke  ? 

A.  That  was  before.  There  was  some  seepage 
through  the  dike,  through  Denver  Avenue  at  the 
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north  end,  but  that  never  went  [26]  out.   There  was 

a  pipe  under  the  ring  levee. 

Q.  Yes,  I  will  come  to  that  presently.  Now,  prior 
to  the  break,  were  you  on  the  ring  levee? 

A.     I  was  all  around  there,  yes. 

Q.  Answer  my  question.  Were  you  on  the  ring 
levee?  A.     Yes,  I  was  on  there. 

Q.  What  did  you  observe  as  to  a  leak  around  a 
particular  pipe  or  manhole?  Just  describe  what  you 
saw  there  and  what  happened. 

A.     I  never  knew  there  was  a  pipe  under  there. 

Q.     Where  was  it,  then?  Tell  us  that. 

A.  It  was  about,  I  would  say,  two-thirds  of  the 
way  to  the  north  end  of  the  ring  levee.  At  the  time 
I  saw  it,  Mr.  Dibblee  and  I  were  standing  there. 

Q.     Who?  A.     Mr.  Ken  Dibblee. 

Q.     Who  is  he? 

A.  A  U.  S.  Army  Engineer.  And  the  thing  just 
blew  out,  as  far  as  I  could  see. 

Q.     What  do  you  mean,  the  thing  blew  out  ? 

A.  I  mean  the  water  came  up  there  in  a  geyser 
like.  It  was  coming  through  the  dike.  I  didn't  know 
there  was  a  pipe  through  there.  It  looked  like  it  was 
coming  right  through  the  dike.  We  attempted  to 

Q.  Did  you  find  out  where  the  water  was  coming 
through,  or  what  it  was  coming  through  ?  [27] 

A.  I  never  knew  until  after  the  flood  it  was  a 
pipe.  We  attempted  to  plug  it  with — we  attempted 
to  block  that  water  from  coming  through  there  with 
sandbags,  but  the  geyser  was  so  high,  so  strong,  they 
would  throw  sandbags  in  there  and  they  would  just 
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go  out  to  one  side.  That  was  right  at  the  foot  of  the 

dike,  or  the  ring  levee — the  ring  levee. 

Q.  Where  was  the  water  coming  up  in  the  geyser 
from  ? 

A.  On  the  inside  of  Peninsula  Drainage  District 
No.  2,  and  then  later  it  was  coming  through  this 
pipe.  I  didn't  know  at  that  time  there  was  a  pipe 
through  there. 

Q.  Was  there  a  manhole  that  had  any  connection 
with  it  there  ? 

A.  I  never  knew  there  was  a  manhole  there  until 
after  the  flood. 

Q.     Was  there  any  water  coming  up  through  that  ? 

A.  That  is  the  water  that  was  coming  through 
there  I  am  trying  to  describe. 

Q.  If  I  get  your  testimony  correctly,  the  water 
came  through  a  pipe  and  up  through  the  manhole 
in  a  geyser ;  is  that  correct  *? 

A.  That  is  right.  The  only  thing  I  am  trying  to 
explain  is  that  I  didn't  know  whether  it  was  coming 
through  the  pipe  or  coming  through  the  dike  at  this 
time. 

Q.    You  learned  later  that  it  was  a  pipe  ? 

A.     That  is  right. 

Q.     Now,  it  was  coming  from  which  direction? 

A.  Coming  from  the  west  to  the  east,  from 
Peninsula  No.  1  [28]  to  No.  2. 

Q.     And  up  through  a  manhole! 

A.     Yes.   I  found  later  it  was,  yes. 

Q.  I  don't  know  whether  I  asked  you  this  or  not : 
Did  you  have  or  did  you  consider  that  you  had  any 
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other  protection  save  and  except  that  Denver  Ave- 
nue fill  from  the  west  for  your  Drainage  District 
No.  2? 

A.  The  Peninsula  Drainage  District  itself  had  no 
other  protection. 

Q.  Was  there  any  other  thing  that  you  did  or 
could  have  relied  on  to  protect  you  from  water  com- 
ing from  the  west  ? 

A.  No,  except  hope  that  in  the  other  District  the 
dikes  would  hold.  That  is  all. 

Q.  Did  you  ever  protest  about  the  building  of 
this  ring  levee  or  the  cutting  of  the  underpass 
through  Denver? 

A.    As  Supervisor  of  the  Drainage  District  I  did. 

Q.     Did  you  personally? 

A.     I  did  personally. 

Q.     To  whom  did  you  protest  ? 

A.  Oh,  there  was  a  lot  of  discussion  at  that  time 
over  the  thing  with  the  Highway  Department  and 
the  Army  Engineers. 

Q.  'Now,  in  so  far  as  that  ring  levee  was  con- 
cerned, did  you  have  any  reason  to  doubt,  prior  to 
the  time  of  the  flood,  but  what  that  was  a  good  pro- 
tection to  your  District  No.  2  ? 

A.  Well,  I  had  understood  that  it  was  under  the 
supervision  [29]  or  with  the  approval  of  the  U.  S. 
Army  Engineers,  and  if  they  approved  it,  approved 
the  rest  of  the  dike,  I  was  satisfied. 

Mr.  Lowry:  I  move  to  strike  that  answer  on  the 
ground  it  is  hearsay,  your  Honor. 
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The  Court:     Stricken. 
Mr.  Phillips :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Lowry : 

Q.  Mr.  Donaca,  I  wonder  if  you  could  tell  us  in 
a  little  more  detail  what  happened  at  the  site  of  the 
culvert  where  the  plug  blew  out.  Were  you  present  ? 

A.     I  was  present  there,  yes. 

Q.     That  was  a  large  culvert*? 

A.  I  think  it  was  a  five-foot  culvert,  if  I  am  not 
mistaken.  Water  was  going  through  there,  oh,  in  a 
big  volume,  and  there  was  a  very  great  effort  to  plug 
that  place.  They  were  throwing  a  lot  of  gravel  in 
there,  hauling  straw,  and  they  finally  got  quite  a  lot 
of  metal  airplane  strips,  or  whatever  they  were,  and 
threw  those  in  there  and  threw  gravel  back  on  that. 
Part  of  the  dike  went  out  there. 

Q.  You  are  talking  about  Denver  Avenue,  itself, 
now? 

A.     I  am  talking  now  about  Denver  Avenue,  itself. 

Q.  This  culvert  was  75  to  100  feet  south  of  the 
Denver  Avenue  underpass  ?  [30] 

A.     I  think  it  is  farther  south  than  that. 

Q.     You  give  your  opinion. 

A.  I  would  say  it  was  five  or  six  hundred  feet 
south,  anyway. 

Q.  So  this  culvert  through  Denver  Avenue  itself 
was  not  in  any  way  connected  with  the  underpass  or 
the  ring  levee  ?  A.     None  wliatever. 
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Q.  Do  I  understand  that  Denver  Avenue  itself 
started  to  slough  into  the  culvert  because  of  the  ac- 
tion of  water  going  through  the  culvert '?  Did  the 
banks  begin  to  cave? 

A.    You  are  talking  about  the  five-foot  culvert? 

Q.    Yes,  sir. 

A.  Yes,  they  caved  on  the  west  side  where  the 
water  was  coming  from.  It  was  cutting  in  there.  I 
didn't  see  any  caving  on  the  east  side  or  washing  on 
the  east  side. 

Q.     This  caving  was  substantial,  was  it? 

A.     Yes,  it  was  very  substantial. 

Q.  I  take  it  if  it  had  not  been  stopped,  Denver 
Avenue  itself  would  have  failed  right  there  ? 

A.    I  think  that  is  right. 

Q.  Perhaps  you  could  tell  me  about  how  long  did 
the  water  flow  through  the  culvert  before  the  efforts 
to  stop  it  were  successful  ? 

A.  Well,  it  would  only  be  an  estimate.  I  would 
say  several  yards ;  five  or  six  yards,  anyway. 

Q.  Now,  I  think  you  mentioned  some  seepage 
through  Denver  Avenue,  [31]  itself,  up  toward  the 
north  end?  A.     That  is  right. 

Q.  Would  you  tell  me  in  a  little  more  detail 
about  the  seepage. 

A.  Well,  it  wasn't  serious,  as  far  as  I  could  see, 
but  the  Highway  Department  had  bulldozers  there 
— I  mean  a  crane  or  shovels  there,  and  were  putting 
more  dirt  along  the  side  of  the  dike. 

Q.  Were  they  sandbagging  the  side  of  the  dike, 
do  vou  remember? 
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A.  I  didn't  notice  any  sandbagging  there.  That 
is,  I  don't  remember  it. 

Q.  I  think  you  stated  you  were  not  present  on 
the  ring  levee  when  it  finally  failed? 

A.     I  was  not. 

Q.  This  gusher  of  water  that  you  have  been  de- 
scribing, how  far  out  from  the  toe  of  the  ring  levee 
did  that  appear? 

A.  Well,  it  seemed  to  me  very  close.  We  tried  to 
throw  sandbags  into  it,  and  we  couldn't  have  thrown 
those  sandbags  very  far. 

Q.     A  few  feet,  perhaps? 

A.  I  would  say  a  very  few  feet;  maybe  four  or 
five  feet. 

Q.  How  long  did  that  water  flow  before  the  ring 
levee  failed,  do  you  know? 

A.     No,  I  don't  know.  Quite  a  little  while. 

Q.  Mr.  Donaca,  you  said  something  about  pro- 
tests on  account  of  [32]  the  construction  of  the 
Denver  Avenue  underpass.  I  would  like  to  know 
what  you  did  about  that,  personally,  as  opposed  to 
what  somebody  else  did. 

A.  Well,  as  Supervisor,  we  wrote  a  letter  protest- 
ing it.  I  was  at  the  meeting.  I  can't  tell  you  exactly 
what  I  did.  I  remember  that  it  disturbed  us  all  for 
some  time. 

Q.  Was  this  letter  that  you  talk  about  addressed 
to  the  Oregon  State  Highway  Department? 

A.     The  Highway  Department. 

Q.     Was  this  letter  written  by  Mr.  Phipps? 

A.    Yes,  I  think  so. 
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Q.  You  cannot  now  recall  any  more  detail  about 
this  than  you  have  already  given  me,  about  your  own 
conduct  in  this  connection? 

A.  No  definite  time.  I  remember  at  that  time  w^e 
were  working  with  the  Highway  Department — or 
with  the  U.  S.  Army  Engineers  in  both  1  and  2,  and 
most  everything  that  had  to  do  with  dikes  in  any 
way  we  took  up  with  the  U.  S.  Army  Engineers. 

Q.     You  are  talking  about  what  you  did  yourself  ? 

A.  Talking  about  what  I  did  as  a  Supervisor  and 
personally. 

Q.  Do  you  recall  now  with  whom  in  the  Army 
Engineers  you  discussed  this  problem  ? 

A.  Our  discussions  were  usually  with  Mr.  Mc- 
Kenzie,  G.  K.  McKenzie.  [33] 

Q.  Do  you  recall  any  specific  conversation  wdth 
Mr.  McKenzie?  A.     I  do  not. 

Q.  Mr.  Donaca,  in  connection  with  the  protec- 
tion which  District  No.  2  had  from  water  coming 
from  the  west,  it  is  true,  is  it  not,  that  the  effective 
protection  provided  to  District  No.  2  was  the  levees 
of  District  No.  1? 

A.  I  don't  think  that  people  in  Peninsula  No.  2 
considered  the  protection  from  No.  1  protected 
No.  2. 

Q.  I  w^as  just  trying  to  find  out  about  the  physi- 
cal fact,  and  that  is  that  the  floodwater  w^as  held 
away  from  District  No.  2  as  far  as  the  western  ap- 
proach was  concerned  by  the  levees  of  Peninsula 
Drainage  District  No.  1,  was  it  not? 

A.  It  was  held  away  from  Denver  Avenue ;  that 
is  right. 
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Q.  So  that  in  the  absence  of  some  failure  of 
Peninsuki  Drainage  District  No.  1  levees  there 
would  not  be  any  water  against  Denver  Avenue'? 

A.     That  is  right. 

Q.  Mr.  Donaca,  at  the  time  of  the  flood  were 
the  representatives  of  Peninsula  Drainage  District 
No.  2  active  in  participating  in  the  flood  fight? 

A.  I  was  there  from  Thursday  afternoon  to 
Sunday  night. 

Q.  Did  the  District  do  anything  about  the  flood 
light  in  addition  to  having  you  and  your  associates 
present  % 

A.     Well,  they  did  all  they  could,  I  guess. 

Q.  Did  you  furnish  some  equipment,  for  ex- 
am])le,  and  some  [34]  material? 

A.     Lots  of  it. 

Mr.  Lowry:     That  is  all. 

Redirect  Examination 
By  Mr.  PhiUips: 

Q.  Mr.  Donaca,  counsel  asked  you  about  the  pro- 
tection from  District  No.  1.  Did  District  No.  2  have 
any  control  over  District  No.  1%  If  it  saw  fit  to 
flood  District  No.  1  or  cut  their  dikes,  or  anything, 
was  there  any  way  District  No.  2  could  have  pre- 
vented that"?  A.     None  whatever. 

Q.  If  they  had  done  so,  would  you  have  had 
any  protection  whatsoever  except  Denver  Avenue? 

A.     No. 

Q.     Mr.   Donaca,  you  were  speaking  about  this 
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culvert.    Do  you  know  who  plugged  that  culvert, 

that  five-by-five  culvert? 

A.  It  was  my  understanding  the  contractors  on 
each  District  plugged  the  end  of  the  pipe  in  which 
District  they  were  working. 

Q.    What  contractors  are  you  speaking  about  *? 

A.     I  didn't  hear  you. 

Q.     What  contractors  are  you  speaking  about? 

A.  Well,  the  contract  let  by  the  U.  S.  Army  En- 
gineers to  strengthen  the  dikes  in  Peninsula  No.  1 
and  the  contractor  [35]  who  had  the  job  on  Penin- 
sula No.  2. 

Q.  That  is,  the  culvert  you  are  speaking  of  that 
was  effectively  plugged,  did  water  stop  coming 
through  there  at  the  time  of  the  flood  that  you  de- 
scribed? A.     That  is  right. 

Q.     That  is  not  the  pipe  you  were  speaking  of? 

A.     No,  that  is  not  the  pipe. 

Q.  What  kind  of  a  pipe  was  that  you  were 
speaking   about  ? 

A.     I  found  later  it  was  a  cast-iron  pipe. 

Q.  About  how  big?  Do  you  know  how  big  it 
was?  A.     16  or  18  inches. 

Q.     It  went  clear  through  the  dike? 

A.     Yes. 

Mr.  Phillips :     That  is  all. 

Recross-Examination 
By  Mr.  Lowry: 

Q.  Mr.  Donaca,  you  said  that  you  understood 
that  the  plugging  of  the  Denver  Avenue  culvert  was 
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done  by  contractors  working  for  the  Army  Engi- 
neers. Do  you  personally  know  anything  about  it  ? 

A.     No,  I  don't.   I  was  told  that. 

Mr.  Lowry:  I  move,  your  Honor,  that  the  an- 
swer in  that  connection  be  stricken  on  the  ground 
that  the  witness  knows  nothing  about  it.  [36] 

The  Court:  It  has  gone  in.  I  am  going  to  leave 
it  there.    Obviously,  I  won't  give  it  any  weight. 

Mr.  Lowry:  All  right,  your  Honor.  May  I  just 
say,  your  Honor,  that  we  have  on  our  part  no  such 
information. 

Mr.  Hess:  The  only  thing  is  we  would  like  the 
record  to  show  that  we  move  to  strike  it  on  the 
ground  that  it  is  hearsay  testimony. 

The  Court:     I  heard  you. 

Mr.  Lowry :    Thank  you. 

Mr.  Phillips:     Thank  you,  Mr.  Donaca. 

(Witness  excused.)  [37] 

CLINTON  S.  McGILL 
was  produced  as  a  witness  in  behalf  of  Plaintiffs 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as   follows: 

Direct  Examination 
By  Mr.  Phillips : 

Q.  Where  do  you  live,  Mr.  McGill? 

A.  7300  Northeast  33rd  Drive. 

Q.  What  business  are  you  in? 

A.  Contractor,  general  contractor. 
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Q.  AVere  you  ever  employed  by  the  Portland 
Housing  Authority?    If  so,  when? 

A.  I  was  employed  by  the  Portland  Housing- 
Authority  from  about  1943  until  1951. 

Q.    In  what   capacity? 

A.     Maintenance  engineer. 

Q.     Who  was  your  immediate  superior? 

A.     Well,  at  what  period  of  time? 

Q.     Just  prior  to  the  time  of  this  1948  flood. 

A.     Prior  to  the  time  of  the  '48  flood? 

Q.     Yes.  A.     That  was  Mr.  Taylor. 

Q.  Were  you  acquainted  with  a  man  by  the 
name  of  Mr.  Peirson  or  with  Mr.  Byers? 

A.     I  am. 

Q.    What  positions  did  they  hold?  [38] 

A.  Mr.  Byers  was  a  maintenance  engineer  for 
the  Portland  Housing  Authority  up  until  about 
1945,  I  think.  From  1941  to  1945,  or  about  that 
period. 

Q.     AVho  was  Mr.  Peirson? 

A.  Mr.  A.  A.  Peirson  was  the  regional  engineer 
in  charge  of  the  construction  and  operation  of  this 
District  under  Mr.  Crutsinger  of  Seattle. 

Q.     I  didn't  get  that  last. 

A.  He  w^as  regional  engineer  in  charge  of  con- 
struction in  this  area  under  Mr.  Crutsinger  of  Seattle. 

Q.     What  organization  was  that? 

A.     Federal  Public  Housing  Authority. 

Q.  In  relation  to  your  position  was  Mr.  Peirson 
one  of  your  superiors? 
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A.  Previously  he  was.  I  worked  for  Mr.  Peir- 
son,  and  later  I  worked  jointly  for  Mr.  Peirson  and 
the  Portland  Housing  Authority,  and  then  went 
over  with  the  Portland  Housing  Authority, 

Q.  Did  you  have  anything  to  do  with  the  origi- 
nal construction  of  the  ring  dike  or  the  ring  levee  or 
the  underpas?  yourself?  A.     I  did  not. 

Q.     You  came  there  after  that  time,  did  you? 

A.     That  is  right;  yes,  sir. 

Q.  Now,  at  any  time  prior  to  the  time  of  this 
1948  disaster  did  you  personally  make  an  inspec- 
tion of  that  ring  levee  and  dike?  [39] 

A.     Yes. 

Q.  Just  explain  what  you  did  in  connection  with 
that  and  when  that  was? 

A.  Well,  it  was  probably,  oh,  two  or  three  years 
— probably  '45  or  '46  the  top  of  the  dike  started 
opening  up  with  large  cracks  in  several  places 
around  the  top  edge  of  the  ring  dike,  because  the 
erosion,  the  normal  erosion,  had  caused  the  dirt  to 
slide  down,  which  was  at  a  very  steep  slope  on  the 
east  side  of  the  ring  dike. 

Q.     On  which  side? 

A.  The  cracks  were  in  the  top.  The  slippage 
was  on  the  east  side  of  the  ring  dike. 

Q.  What,  if  anything,  did  you  have  to  do  with 
that,  or  what  did  you  do  about  it? 

A.  Well,  as  I  remember,  Mr.  Byers  told  me  that 
he  was  going  to  find  out  if  he  could  whether  or  not 
this  dike  was  a  standard  dike. 
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Mr.  Lowry:  Your  Honor,  I  move  to  strike  that 
answer  on  the  ground  that  it  is  hearsay. 

Q.  (By  Mr.  Phillips) :  Just  tell  us  what  you 
did  about  it. 

The   Court:     Yes,   the   answer  is   stricken. 

A.  Well,  Mr.  Byers  and  I  went  down  there  and 
looked  at  the  cracks  in  the  dike,  and  so  forth. 

Q.  What  I  want  is,  did  you  have  anything  per- 
sonally to  do  with  it?  [40] 

A.     We  repaired  it  eventually. 

Q.  What  did  you  have  personally  to  do  with  the 
repair  of  the  dike? 

A.     Well,  after  the  conversation  we 

Q.  What  conversation?  Who  had  the  conversa- 
tion ? 

A.  Well,  that  was  a  conversation  between  Mr. 
Byers  and  Mr.  Peirson  about  whether  or  not  they 
would  fix  it. 

Q.  Then  what  part  did  you  have  in  it?  What 
you  did  personally  is  what  we  want ;  not  what  some- 
body told  you. 

A.  We  eventually  dumped  those  cracks  full  of 
dirt  and  raked  them  over  so  they  wouldn't  be  any 
hazard  to  anybody  that  walked  around  the  top  of 
the  dike. 

Q.  Did  you  get  any  estimate  for  the  doing  of 
that  work? 

A.  Yes,  we  had  an  estimate  from  Joplin  &  Elvon 
for  repairing  the  dike  proper  and  bringing  it  up  to 
standard. 

Q.     Did  you  do  that  personally? 
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A.     I  personally  did  that. 

Q.     Was  your  idea  and  your  plan  carried  out? 

A.     No,  it  wasn't. 

Q.     Why  not?  Who  stopped  that? 

A.     It  was  turned  down  by  Mr.  Peirson. 

Q.     By  whom? 

A.     Mr.  A,  A.  Peirson,  the  Regional  Engineer. 

Q.  Did  you  talk  with  Mr.  Peirson  personally 
about  that? 

A.    To  some  extent,  yes;  nothing  official.  [41] 

Q.     How  about  the  repairs  to  the  dike? 

A.     Yes.   He  made  the  remark  to  me 

Q.  Now  wait  a  minute.  You  said  he  was  not  talk- 
ing officially.  Was  the  dike  repaired  in  compliance 
with  your  ideas  and  the  estimate  that  you  had  got- 
ten? A.     It  was  not. 

Q.    What  was  the  difference? 

A.  About  eighty-five  hundred  or  nine  thousand 
dollars. 

Q.  No,  I  mean  the  repairs  that  you  recom- 
mended and  got  bids  for,  what  was  the  difference  in 
that  plan  that  you  had  and  the  plan  that  was  fol- 
lowed eventually?    Do  I  make  myself  clear? 

A.  Well,  the  dike  was  never  brought  up  to 
standard.  We  merely  tilled  the  cracks  and  raked 
them  over.   That  is  all. 

Q.     What  was  your  plan  ? 

A.  Well,  you  mean  when  I  was  requested  to  get 
the  estimate  for  the  repair  of  the  dike  ? 

Q.     Yes.  Did  you  do  that? 
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A.  I  got  an  estimate  on  it,  but  the  job  was,  as  I 
say,  turned  down. 

Q.  Did  you  have  any  plan  as  to  what  was  going 
to  be  done  if  you  could  get  your  estimate? 

A.     No.    Mr.  Byers  handled  that. 

Q.  So  you  don't  know  what  they  were  going  to 
do  under  your  plan? 

A.  That  is  right.  All  I  know  was  the  conversa- 
tion I  heard  [42]  between  Byers  and  one  of  the 
engineers  that  they  would  get  a  certain  amount  of 
fill  dii-t  in  there  to  luring  it  up  to  standard. 

Q.  Was  it  a  part  of  your  job  to  inspect  this 
dike  ?  A.    Yes. 

Q.     Did  you  do  so?  A.     Yes,  we  did. 

Q.  Do  you  know  when  or  where  that  18-inch 
pipe  was  put  through  the  ring  dike? 

A.  Well,  I  couldn't  say  as  to  the  exact  size  of  it. 
Are  you  referring  to  the  one  where  the  catch  basin 
is  drained  through  under  the  ring  dike  and  the 
manhole  ? 

Q.     That  is  correct.  A.     Yes. 

Q.     Do  you  know  where  that  was  and  what  it 


was 


<i 


A.  Yes,  it  was  pretty  well  down  towards  the 
bridge  in  the  ring  dike. 

Q.  Can  you  tell  us  what  that  construction  was, 
how  it  operated  and  how  big  that  pipe  was  ? 

A.  I  couldn't  tell  you.  It  was  quite  a  large  pipe, 
say  from  12  to  18  inches.  It  could  have  been  18 
inches.  I  don't  know. 

Q.     Did  it  have  any  floodgates  on  it  ? 
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A.  I  think — I  don't  rememl^er.  Honestly,  I  don't. 
I  know  it  ran  down  to  the  manhole  on  the  east  side 
of  the  ring  dike. 

Q.     Where  did  it  start  from?  [43] 

A.  That  took  oft'  a  certain  amount  of  surface 
water  that  came  down  the  roadway  going  into  the 
circle  of  Vani)ort. 

Q.     And  drained  into  District  No.  2? 

A.     That  is  right. 

Q.  You  don't  know  whether  it  had  any  flood- 
gates or  not?  A.     I  don't  remember  that. 

Q.  Were  there  any  other  systems  or  pipes  or 
anything  put  along  that  ring  dike  or  in  that  ring 
dike? 

A.  Well,  we  found  out  after  the  flood  that  there 
was  one  through  there. 

Q.    Was  there  any  water  pipes  put  in  there? 

A.  Yes.  The  water  main  to  East  Vanport  ran 
over  the  top  of  the  ring  dike  and  through  the  un- 
derpass and  down  into  East  Vanport. 

Q.  You  say  the  ring  dike  was  repaired  but  not 
under  the  bid  or  the  idea  that  you  had.  What  was 
done  to  repair  that  ring  dike? 

A.  As  I  say,  all  we  did  was  to  haul  in  dirt  and 
fill  the  cracks  to  eliminate  any  hazard  there. 

Q.  I  believe  you  said  that  it  was  a  hazard.  What 
did  you  mean  by  that? 

A.  Well,  these  cracks,  some  of  them,  were  pretty 
wide;  six  or  eight  inches  wide. 

Q.     How  wide  would  you  say  they  were? 

A.     I  would  say  some  of  them  were  six  or  eight 
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inches,  maybe  [44]  more,  and  some  of  them  were 

way  do\^^l  deep  in  the  ground. 

Q.     How  deep  would  you  say? 

A.  Oh,  six  or  eight  feet;  maybe  ten  feet.  They 
were  narrow  wedge-shaped  cracks. 

Q.     Were  you  there  at  the  time  of  the  flood? 

A.     Yes,  sir. 

Q.  Were  you  around  that  ring  dike  prior  to  the 
flood,  prior  to  the  time  that  it  broke  ? 

A.     Yes,  I  was. 

Q.  Where  did  the  water  come  from  that  came 
through  Denver  Avenue? 

A.     It  came  from  Vanport. 

Q.     How  did  it  get  through  Denver  Avenue? 

A.  It  broke  the  ring  dike  between  the  bus  load- 
ing station  and  about  halfway  south  of  that. 

Q.  Did  you  see  anything  in  comiection  with  the 
break  in  the  ring  dike  yourself?  Did  you  see  the 
ring  dike  prior  to  the  time  it  broke? 

A.     Yes,  sir. 

Q.     Where  did  you  see  it? 

A.  I  was  on  top  of  it  about  20  minutes  before 
it  broke. 

Q.  In  reference  to  this  18-inch  pipe  running 
from  the  east  to  the  west,  draining  from  the  east  to 
the  west,  what  was  occurring  there  at  that  pipe? 

A.  Inside  the  ring  dike  on  the  east  side  of  the 
bridge,  the  [45]  Denver  Avenue  Bridge,  there  was 
a  very  definite  large  swirl  in  there,  and  I  don't 
think  anybody  could  tell  where  it  was — ^what  was 
going  on  underneath  at  all.  But  the  water  was  going 
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through  at  a  terrific  force,  which  got  larger  and 

larger. 

Q.     Going  through  where? 

A.     Outside  the  ring  dike. 

Q.     That  would  be  on  the  east  side? 

A.     That  is  right. 

Q.  Was  there  any  water  coming  through  at  that 
time  anyplace  else  on  the  ring  dike  except  there? 

A.     Not  to  my  knowledge.   Not  to  my  knowledge. 

Q.     Did  you  see  it? 

A.     I  didn't  see  it  anyplace  else. 

Q.     Would  you  have  seen  it  if  it  had  been  ? 

A.     Yes,  I  would  have. 

Q.     Then  was  it?  A.     There  wasn't. 

Q.  Now,  at  that  18-inch  pipe  can  you  describe, 
please,  what  was  occurring  there.  You  say  there  was 
a  swirl  there  and  the  water  was  coming  out.  Where 
was  it  coming  out? 

A,  Coming  out  at  the  toe  of  the  ring  dike  next  to 
the  manhole. 

Q.     Did  you  attempt  to  do  anything  about  that? 

A.  Well,  along  in  the  evening  there  was  so  much 
water  coming  through  there  it  was  questionable 
whether  anybody  could  do  anything  about  it.  [46] 

Q.     Did  you  try  to  do  anything  about  it? 

A.  We  did.  That  manhole  was  plugged  with 
sand,  if  I  remember  right,  prior  to  the  trouble  we 
had  with  this  pipe.  We  plugged  it  full  of  hay  and 
sand,  to  plug  the  manhole. 

Q.     That  would  be  the  manhole? 

A.     That  is  right. 
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Q.     Did  that  hold?  A.     It  did  not. 

Q.     What  happened  to  it? 

A.  Well,  the  pressure,  as  it  got  heavier  and 
heavier,  it  finally  blew  out. 

Q.     Blew  sideways  or  out  the  top? 

A.     Oh,  that  I  wouldn't  know. 

Q.  Do  you  know  what  happened,  how  it  hap- 
pened to  blow  out? 

A.     No,  I  couldn't  tell  you. 

Q.  Now,  as  to  that  five-by-five  culvert  that  has 
been  described  through  the  ring  dike,  what  oc- 
curred there?  Can  you  describe  what  happened  at 
that   five-bj^-five   culvert  ? 

A.     That  is  not  through  the  ring  dike. 

Q.  I  meant  through  Denver  Avenue.  Pardon 
me. 

A.  That  was  about,  oh,  one  hundred  or  so  feet 
south  of  the  south  approach  into  Vanport  of  the 
ring  dike.  When  that  plug  broke  loose  and  the 
water  started  up  through  there,  Mr.  Sweeney,  of 
Portland  Meadows,  brought  over  some  baled  hay 
to  us,  and  those  bales  of  hay  were  dropped  into  the 
swirl,  and  it  plugged  it  [47]  temporarily,  and  then 
they  used  airplane  runway  steel  to  cover  it  over,  and 
then  we  used  bank  gravel  and  graveled  over  the  top 
of  that,  and  it  held. 

Q.  Did  that  effectively  block  water  from  going 
through  there? 

A.     Eifectively  sealed  it  oH,  yes,  sir. 

Q.  Did  it  hold  until  such  time  as  the  ring  dike 
w^ent  out?  A.     That  is  right. 
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Q.  On  Denver  Avenue  itself  was  there  any- 
place that  looked  to  you  as  though  it  would  give 
way  prior  to  the  time  the  ring  dike  did? 

A.     No,  it  was  in  very  good  condition. 

Q.  Did  you  get  any  water  from  anywhere  except 
the  ring  dike;  that  is,  floodwater? 

A.     Not  very  much. 

Q.  Of  course,  you  described  some  water  coming 
through 

A.  Well,  a  little  seepage  here  and  there,  but  no 
water  of  any  consequence. 

Q.  I  will  reframe  my  question.  After  you 
plugged  that  five-by-five  culvert  through  Denver 
Avenue,  then  did  you  get  any  more  water  into  No.  2 
except  through  the  ring  dike? 

A.     Except  through  the  ring  dike.   That  is  right. 

Q.  Prior  to  the  time  of  the  flood  in  '48  there, 
what  was  the  condition  of  the  east  side  as  to  the 
slope  of  that  ring  dike,  and  what  did  it  look  like? 

A.  Well,  from  about  the  center  of  the  ring  dike 
around  to  the  [48]  north  side,  as  it  swung  around 
to  the  north  side,  to  the  bus  depot  station  there,  it 
was  very  steep.  And  the  further  around  you  went 
the  steeper  it  became. 

Q.  Did  you  yourself  call  this  condition  to  any- 
body's attention,  either  in  writing  or  otherwise? 

A.  No.  Mr.  Don  Byers  handled  that.  The  en- 
gineer who  came  down  and  checked  it,  he  could 
w^ell  see  that  it  wasn't  up  to  standard.  And  he  is 
the  one  that  handled  it  from  there. 

Q.     What  engineer  was  that? 
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A.     You  mean  who  Don  Byers  talked  to? 

Q.     From  Seattle. 

A.  Well,  the  engineer  that  they  had  the  conver- 
sation with  was  Mr.  Peirson. 

Q.  Now,  this  water  that  came  through  the  pipe, 
what  effect  did  that  have  on  the  base  of  the  ring 
dike?  A.     On  the  face  of  the  ring  dike? 

Q.     On  the  base;  the  bottom. 


A 

Q 
A 

Q 

A 

Q 

A 

Q 


Oh,  naturally  it  weakened  it. 

Did  it  wash  it  at  all? 

Well,  it  must  have,  because  it  went  out  there. 

Is  that  where  the  break  came? 

That  is  right. 

Through  the  ring  dike? 

That  is  right. 

At  that  pipe?  [49]  A.     That  is  right. 


Mr.  Phillips :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  'Lowry : 

Q.  Mr.  McGill,  were  you  present  when  the  ring 
levee  failed? 

A.  No.  I  just  had  gone  home  to — I  left  the 
Denver  ring  dike  and  had  driven  from  there  to 
24th  and  Ainsworth,  and  just  as  I  walked  in  the 
door  they  called  me  on  the  telephone  and  told  me 
the  dike  had  broken. 

Q.  So  you  do  not  of  your  own  knowledge  know 
where  it  failed? 

A.     Only   I    came    right   back    down    there    and 
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could  see  the  cut  before  it  widened  out  very  much, 

where  it  had  broken. 

Q.     About  how  long  was  that? 

A.     I  was  back  there  in  probably  15  minutes. 

Q.  Well,  there  was  quite  a  lot  of  water  there 
then,  wasn't  there? 

A.  There  were  a  lot  of  buildings  going  through 
there,  too. 

Q.     So  it  was  widening  out  pretty  fast? 

A.  You  could  hear  the  buildings  crushing  out 
many  blocks  as  they  went  through  there. 

Q.  Now,  this  water  main  that  you  described 
running  over  to  East  Vanport,  that  of  course  did 
not  go  through  the  ring  levee ;  it  went  up  over  it  ? 

A.  It  was  about  four  feet  deep  in  the  top  of  the 
ring  levee  [50]  from  the  circle  in  Vanport.  That  is 
where  they  obtained  their  water  from  for  East  Van- 
port. 

Q.  Just  to  fix  this  precisely,  the  water  main  went 
through  the  ring  levee  about  four  feet  from  the 
top? 

A.     About  four  feet  deep  there;  that  is  right. 

Q.  No  trouble  developed  up  there  that  you 
know  of? 

A.  That  is  where  it  went  out,  right  below  the 
bus  station.  The  water  went  through  just  south  of 
the  bus  station  and  over  and  down  the  side  into  East 
Vanport,  and  that  whole  section  went  out  there 
from  that  point  south. 

Q.  This  culvert  that  you  spoke  of  which  ran 
from  the  inside,  so  to  speak,  of  the  ring  levee  out 
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toward  the  toe,  do  you  happen  to  know  why  that 

culvert  was  there?  A.     No,  I  don't. 

Q.  You  don't  know  whether  it  was  to  drain  that 
area  inside  the  ring  levee  or  not? 

A.     What  is  that? 

Q.  You  just  plain  don't  know?  You  don't  know 
why  it  was  there? 

A.  Well,  yes,  apparently  it  was  there  for  drain- 
age purposes. 

Q.  This  inspection  that  you  talked  about  of  the 
ring  levee  in  '45  and  '46,  I  take  it  as  you  sit  here 
now  you  are  not  absolutely  certain  what  the  date 
was?  A.     No,  I  don't  remember. 

Q.  That  was  the  inspection  that  was  made  with 
Don  Byers?  [51] 

A.     That  is  right.   It  was  around  '45  or  '46. 

Q.     Did  you  personally  repair  that  ring  levee? 

A.     Yes,  we  had  the 

Q.     I  mean  you  personally. 

A.     No,  no;  not  personally.    We  had  it  done. 

Q.  So  all  you  know  about  that  is  what  reports 
were  made  to  you? 

A.  No,  I  was  dowTi  there  at  the  time  they  were 
filling  it. 

Q.  What  were  they  doing  at  the  time  you  were 
there  ? 

A.  Well,  we  had  some  small  dump  trucks,  and 
we  backed  them  in — it  was  wide  enough  to  back  in 
on  top  of  the  dike,  and  we  dumped  the  dump  trucks 
and  raked  those  cracks  full  of  dirt. 

Q.     About  how  long  were  you  there? 
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A.  Oh,  probably  Dick  Forrest  and  I  were  down 
there  a  half-hour. 

Q,  I  take  it  the}^  were  working  on  the  ring  levee 
for  some  days? 

A.  Oh,  no.  It  didn't  take  very  long  to  fill  those 
cracks ;  probably  less  than  a  day. 

Q.  That  is  all  you  saw  them  do,  was  during  that 
half-hour  <? 

A.  That  is  all  we  were  there,  yes,  to  my  knowl- 
edge. 

Q.  Now,  the  discussion  about  the  repair  work 
that  was  to  be  undertaken  at  the  ring  levee,  as  far 
as  you  know  about  it,  was  between  Mr.  Byers  and 
Mr.  Peirson;  is  that  right? 

A.     That  is  right.  [52] 

Q.  And  you  did  not  personally  participate  in 
that  discussion? 

A.  No.  I  was  there  during  one  of  the  discus- 
sions. 

Q.  You  of  course  don't  know  who  else,  if  anyone, 
considered  the  question  of  what  repair  work  should 
be  done  on  the  ring  levee?  I  mean  you  don't  Imow 
to  whom  Mr.  Peirson  talked  in  addition  to  Mr. 
Byers  ? 

A.  No,  I  don't.  It  was  between  Mr.  Byers  and 
Mr.  Peirson. 

Mr.  Lowry:     I  guess  that  is  all. 
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Redirect  Examination 

By  Mr.  Phillips: 

Q.     Did  you  yourself  talk  to  any  of  the  Army 
Engineers  concerning  the  repairs? 
A.     I  did  not. 
Mr.  Phillips:     That  is  all. 

(Witness  excused.) 

(Whereupon  an  adjournment  was  taken  until 
Wednesday,  August  5,  1953,  at  10:00  o'clock 
a.m.)    [53] 

Wednesday,  August  5,  1953 

(Court  reconvened,  pursuant  to  adjournment, 
and  proceedings  herein  were  resumed  as  fol- 
lows) : 

Mr.  Phillips:     Call  Mr.  Zeidlhack. 

FELIX  ZEIDLHACK 
was  produced  as  a  witness  in  behalf  of  Plaintiffs 
and,  having  been  fir^t  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  .Mr.  Phillips: 

Q.     To  what  profession  do  you  belong,  Mr.  Zeidl- 
hack? A.     I  am  a  civil  engineer. 

Q.     How  long  have  you  been  a  civil  engineer? 
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A.     Over  40  years. 

Q.  Are  you  a  registered  civil  engineer  and  li- 
censed in  the  State  of  Oregon'?  A.     Yes. 

Q.  With  what  firm  or  with  whom  are  you  con- 
nected ? 

A.  I  am  a  partner  of  John  W.  Cunningham,  in 
the  firm  of  John  W,  Cunningham  and  Associates. 

Q.  Have  you  made  a  study  of  this  Denver  Ave- 
nue fill  and  the  ring  levee  involved  in  this  case? 

A.    Yes,  sir. 

Q.  You  have  been  here  all  the  time  and  you  have 
heard  the  [54]  testimony,  also?  A.     Yes,  sir. 

Q.     As  to  why  it  was  constructed? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Zeidlhack,  in  reference  to  the  Den- 
ver Avenue  fill  what  is  your  opinion  as  to  the  ability 
of  the  Denver  Avenue  fill  to  have  prevented  water 
flowing  from  west  to  east  at  the  time  of  this  flood? 

A.     I  think  it  would  have  been  effective,  yes. 

Q.  What  effect  did  cutting  that  underpass  have 
on  the  Denver  Avenue  fill's  ability  to  hold  back 
water  ? 

A.     It  would  nullify  the  effect  of  the  dike. 

Q.  Now,  the  ring  dike,  do  you  know  about  that, 
also?  A.     Yes,  sir. 

Q.     From  your  same  experience?  A.     Yes. 

Q.  What  would  you  say  as  to  whether  or  not 
that  ring  dike  was  adequate  to  hold  back  water  or, 
in  comparison  with  Denver  Avenue,  would  give  the 
same  protection  from  water  coming  from  the  west  ? 
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A.  I  would  say  it  would  not  be  adequate  pro- 
tection. 

Q.    Why  do  you  say  that,  Mr.  Zeidlhack? 

A.     Due  to  the  deficient  slopes  on  both  sides. 

Q.  What  would  you  say  as  to  the  width  and 
height  ? 

A.  The  width  at  certain  places  was  likewise  in- 
sufficient. [55] 

Q.  Would  building  it  in  a  semi-circle,  the  way  it 
was,  have  any  particular  effect  on  it  as  to  its  ade- 
quacy as  a  dike  ?  A.     It  would  create  currents. 

Q.     What  would  that  do? 

A.     Have  a  tendency  to  erode. 

Q.  More  so  than  if  the  water  came  up  gradually 
on  it?  A.     That  is  correct. 

Mr.  Phillips:     Take  the  witness. 

Cross-Examination 
By  Mr.  LowxY- 

Q.  Mr.  Zeidlliack,  have  you  had  some  experience 
in  connection  with  the  design  and  construction  of 
levees  ? 

A.     Those  particular  structures,  none  whatever. 

Q.  I  was  thinking  or  talking  about  your  experi- 
ence generally  ? 

A.  Oh,  yes,  yes.  We  build  earth-filled  dams  and 
dikes. 

Q.  Would  you  say  that  the  problems  of  the  de- 
sign of  a  levee  are  problems  which  require  the  ex- 
ercise of  judgment?  A.    Absolutely. 


United  States  of  America  207 

(Testimony  of  Felix  Zeidlhack.) 

Q.  Would  you  say  that  the  problems  relating  to 
the  construction  of  a  levee  call  for  the  exercise  of 
judgment?  A.     Yes,  sir;  absolutely. 

Q.  I  think  you  said  that  you  have  no  personal 
familiarity  with  the  levees  and  dikes  which  are 
under  discussion  here? 

A.  During  the  construction  I  had  nothing  to  do 
with  it.  [56] 

Q.  Were  you  present  at  the  time  that  the  ring 
levee  failed?  A.     No. 

Q.  In  your  experience,  Mr.  Zeidlhack,  is  it  true 
that  culverts  through  a  highwaj^  fill  frequently 
cause  trouble  if  water  comes  up  against  the  highway 
fill? 

A.     Not  if  they  are  properly  designed. 

Q.  That  is,  not  if  they  are  designed  to  withstand 
the  pressure  of  water  ?  A.     That  is  correct. 

Q.  But  if  the  culvert  had  only  been  placed  there 
for  drainage  purposes  and  had  later  been  plugged 
in  order  to  sto])  the  drainage,  would  you  think  there 
would  be  some  possibility  then  that  the  culvert 
might  cause  trouble? 

A.  If  the  plug  is  effective,  I  see  no  reason  wdiy  it 
should,  and  if  the  culvert  is  properly  designed. 

Q.  There  is  a  difference,  is  there  not,  between 
designing  a  culvert  from  the  point  of  view  of  pro- 
viding drainage  through  a  fill  and  designing  it  from 
the  point  of  view  of  resisting  hydrostatic  pressure? 

A.     Yes,  it  would  be  designed  differently. 

Q.  And  a  culvert  designed  only  from  the  point 
of  view  of  providing  drainage  through  a  fill  might 
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possibly  be  troublesome  if  hydrostatic  pressure  de- 
veloped against  it? 

A.     If  it  is  improperly  designed. 

Mr.  Lowry:     I  think  that  is  all.  [57] 

Mr.  Phillips :     That  is  all. 

(Witness  excused.) 

Mr.  Phillips:  That  is  the  plaintiffs'  case,  your 
Honor.    We  rest. 

Mr.  Lowry:  We  are  ready  to  proceed  with  the 
Government's  witnesses,  your  Honor.  [58] 

KENNETH  R.  DIBBLEE 

was  produced  as  a  witness  in  behalf  of  the  Defend- 
ant and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.     By  whom  are  you  employed,  Mr.  Dibblee? 

A.  By  the  Corps  of  Engineers,  Portland  Dis- 
trict. 

Q.    Are  you  an  engineer? 

A.     I  am  a  graduate  civil  engineer. 

Q.  How  long  have  you  been  doing  engineering 
work  ? 

A.  I  graduated  in  1927,  and  with  the  exception 
of  one  year  I  have  followed  civil  engineering  dur- 
ing all  that  time  to  date. 

Q.  About  how  long  have  you  been  working  for 
the  Corps? 
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A.  I  have  worked  for  the  Corps  continuously 
since  1936,  and  I  had  approximately  one  year 
previous  to  that  time  in  '34. 

Q.  About  how  many  years  of  experience  have 
you  had  in  connection  with  problems  relating  to 
levees  in  one  fashion  or  another*? 

A.     Approximately  six  and  a  half  years. 

Q.  About  how  long  have  you  been  familiar 
with  the  levees  of  Peninsula  Drainage  Districts 
Nos.  1  and  2?  A.     Since  1936. 

Q.  Mr.  Dibblee,  do  you  have  any  personal  knowl- 
edge about  the  construction  or  maintenance  of  Den- 
ver Avenue?  A.     No.  [59] 

Q.  Do  you  have  any  personal  knowledge  about 
the  construction  or  maintenance  of  the  ring  levee? 

A.     No. 

Q.  Were  you  on  Denver  Avenue  on  May  30th, 
1948?  A.     Yes. 

Q.  Did  some  trouble  develop  at  the  site  of  the 
culvert  south  of  the  Denver  Avenue  underpass? 

A.     Yes,  it  did. 

Q.  Would  you  tell  us  generally  what  happened 
there. 

A.  Shortly  after  the  failing  of  the  Peninsula 
Drainage  District  No.  1  area  the  plug  in  this  large 
culvert  blew  out,  and  with  a  considerable  head  of 
water  against  this  culvert  a  large  discharge  passed 
through  the  culvert  into  Peninsula  Drainage  Dis- 
trict No.  2.  Efforts  were  immediately  made  by  the 
local  interests,  and  supplemented  by  the  Oregon 
State  Highway  Department  people,  to  attempt  to 
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plug  the  culvert.  They  worked  by  throwing  bales 
of  hay  into  the  water  on  the  westerly  side,  hoping 
tlie  bales  would  be  caught  in  the  culvert.  They 
dumped  truckloads  of  gravel  and  material,  and 
they  worked  through  the  afternoon  and  evening  of 
May  30th  and  through  until  the  late  afternoon,  I 
believe,  of  May  31,  before  they  were  successful  in 
plugging  that  culvert.  They  ultimately  did  by  using 
some  airport  steel  matting  and  throwing  that  out, 
and  with  that  and  other  materials  they  finally  ac- 
complished the  stoppage  of  the  flow. 

Q.  By  the  time  the  culvert  had  been  plugged 
and  the  flow  [60]  stopped  had  any  part  of  the  fill 
washed  away^ 

A.  Yes,  there  had  been  sloughs  on  the  westerly 
shore  immediately  above  the  culvert  back  into  the 
pavement,  even.  It  sloughed  off — the  shoulders  had 
sloughed  off  into  the  water. 

Q.  Were  you  on  the  ring  levee  on  May  30th, 
1948?  A.     Yes. 

Q.  Did  you  see  some  water  gushing  out  near  the 
eastern  toe  of  the  ring  levee?  A.     Yes. 

Q.  About  how  far  from  the  toe  of  the  levee  was 
this  water  gushing  from? 

A.  I  estimated  it  to  be  between  15  and  20  feet 
from  the  toe  of  the  ring  levee. 

Q.  Could  you  describe  for  us  about  how  much 
water  was  coming  out  and  what  it  looked  like? 

A.  Well,  it  appeared  from  observation  at  that 
time  that  there  was  a  column  of  water  approxi- 
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mately  two  feet  in  diameter,  a  vertical  column  of 
water,  that  was  gushing  up  from  the  ground,  spill- 
ing over  and  running  off  into  Peninsula  Drainage 
District  No.  2. 

Q.  Was  the  water  running  back  toward  the  toe 
of  the  levee  or  away  from  it? 

A.  It  was  not  washing  against  the  toe  of  the 
ring  levee.  It  w^as  flowing  in  the  other  direction, 
more  toward  the  center  of  Peninsula  Drainage  Dis- 
trict No.  2.  [61] 

Q.  As  far  as  you  could  see,  was  that  water  hav- 
ing any  effect  on  the  ring  levee?  A.     No. 

Q.  Was  there  any  indication  that  the  water  was 
carrying  any  material  out  of  the  ring  levee? 

A.     No. 

Q.  At  the  time  you  were  on  the  ring  levee  on 
May  30th,  1948,  did  you  see  any  current  in  the 
water  adjacent  to  the  western  side  of  the  ring 
levee  ?  A.     No,  I  did  not. 

Q.  Did  you  see  any  evidence  of  erosion  on  the 
western  side  of  the  ring  levee  ?  A,     No,  sir. 

Q.  Mr.  Dibblee,  about  how  long  did  Denver 
Avenue  hold  after  the  w^ater  w^ent  up  against  it  ? 

A.  Well,  my  recollection  is  that  the  break  in  the 
railroad  embankment  which  allowed  the  Vanport 
area  to  fill  up  occurred  at  approximately  4 :30  p.m., 
on  the  30th,  May  30th,  and  that  the  break  in  the 
ring  levee  occurred  at  about  9:00  o'clock  on  May 
31st. 

Q.  Then  about  how  long  did  Union  Avenue  hold 
after  the  water  reached  Union? 
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A.  My  recollection  is  that  Union  Avenue  broke 
about  1:00  a.m.,  on  June  1,  which  would  have  been 
about  four  hours  after  Denver  Avenue  broke,  or 
the  ring  levee  on  Denver  Avenue.  [62] 

Q.  And  Denver  Avenue  failed  somewhere  along 
about  9:30  or  10:00  in  the  evening  of  May  31st '? 

A.     That  is  correct. 

Mr.  Lowry:     You  may  examine. 

Cross-Examination 
By  Mr.  Phillips : 

Q.     Where  did  the  ring  levee  break,  Mr.  Dibblee  ? 

A.  I  wasn't  there  when  the  ring  levee  broke,  sir. 
I  was  there  earlier. 

Q.     Did  you  ascertain  later  where  it  broke? 

A.     Pardon  ? 

Q.     Did  you  find  out  later  where  it  broke? 

A.  No,  I  didn't.  I  just  went  on  to  other  flood- 
fight  duties. 

Q.  You  never  did  know,  then,  where  the  ring 
levee  broke?  A.    Not  exactly,  no. 

Q.  You  didn't  know  that  it  broke  right  there 
where  you  saw  the  water  coming  up  ?  A.     No. 

Mr.  Lowry:  I  object  to  that,  your  Honor.  That 
is  assuming  a  state  of  facts  that  is  not  in  evidence. 

The  Court:  Oh,  no.  That  is  proper  cross-exami- 
nation. He  says  he  doesn't  know  where  it  was.  That 
covers  all  the  situations,  I  guess. 

Q.  (By  Mr.  Phillips) :  In  so  far  as  Denver 
Avenue  itself  is  [63]  concerned,  after  the  five-by- 
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live  cnlvert  was  plugged  that  held  then  and  that 

didn't  break  through  there  at  all,  did  it? 

A.  No,  the  history  of  the  case  was  the  ring  levee 
broke. 

Q.  Counsel  asked  you  how  long  Denver  Avenue 
held.  As  a  matter  of  fact,  Denver  Avenue  never 
did  go  out;  it  was  the  ring  levee.   Isn't  that  true? 

A.    Yes. 

Q.  So  when  you  made  your  answer  it  was  the 
ring  levee  you  were  talking  about  that  gave  way 
and  not  Denver  Avenue? 

A.     Yes,  sir;  that  is  right. 

Q.     That  is  true,  isn't  it? 

A.     That  is  correct. 

Q.  Now,  in  so  far  as  the  five-by-five  culvert  that 
was  successfully  plugged  is  concerned,  that  didn't 
cause  the  flood  that  was  caused  bv  the  breakins:  of 
the  ring  levee,  did  it? 

A.     No.   It  was  plugged. 

Q.  Now,  in  so  far  as  Union  Avenue  was  con- 
cerned, Union  Avenue  had  underpasses  cut  through 
it  and  a  culvert  through  it,  didn't  it? 

A.     I  didn't  understand  your  question. 

Q.     You  spoke  about  Union  Avenue? 

A.     Yes. 

Q.  As  a  matter  of  fact.  Union  Avenue  had  un- 
derpasses and  a  culvert  through  it,  didn't  it? 

A.  It  had  one  underpass  on  the  northerly  end 
which  had  been  [64]  plugged  with  sandbags.  It  had 
two  culverts  through  it,  one  of  which  had  a  gate  on 
it  and  the  other  one  was  an  open  culvert.    Both  of 
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those  culverts  had  been  plugged  with  sandbags  prior 
to  the  failure  of  the  ^Yesterly  half  of  the  Pen.  2  Dis- 
trict— prior  to  the  break  in  the  ring  levee,  even. 

Q.  That  was  done  after  the  water  started  in 
through  onto  District  No.  2?  A.     No. 

Q.     When  was  that  plugging  done'? 

A.  That  would  have  been  done — I  think  the 
plugging  of  those  culverts  was  accomplished  along 
about  2 :00  o  'clock  on  the  afternoon  of  the  30th. 

Q.  That  w^as  while  the  water  was  coming  in  on 
Xo.  1,  wasn't  it?  A.     No. 

Q.     Isn't  that  right? 

A.  I  beg  your  pardon.  I  am  getting  mixed  up 
on  my  dates.  I  should  say  that  I  think  it  was  on 
the  31st  that  the  water  was  against  the  ring  levee. 
Let  me  put  it  that  way.  The  water  was  against  the 
ring  levee,  and  on  the  31st,  prior  to  the  break  of 
the  ring  levee,  about  2 :00  o'clock  in  the  afternoon  on 
the  31st,  those  two  culverts  had  been  plugged  and 
the  underpass  had  been  plugged. 

Mr.  Phillips:     I  think  that  is  all,  your  Honor. 

Mr.  Lowry:    That  is  all,  your  Honor. 

(Witness  excused.)   [65] 
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HARRY  K.  DOYLE 

was  produced  as  a  witness  in  behalf  of  Defendant 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.     Where  do  you  live,  Mr.  Doyle? 

A.     626  Northeast  16th,  Portland,  Oregon. 

Q.  Are  you  employed  by  the  Corps  of  Engi- 
neers? A.     I  am. 

Q.     What  is  your  position? 

A.  Chief  of  Operations  and  Maintenance  branch, 
Portland  District. 

Q.  Were  you  employed  by  the  Corps  of  Engi- 
neers in  May  and  June,  1948  ?  A.     I  was. 

Q.  About  how  many  years  have  you  been  em- 
ployed by  the  Corps  of  Engineers  ?  A.     41. 

Q.  In  general  what  sort  of  work  have  you  done 
for  the  Corps? 

A.  Construction  of  levees,  sea  walls,  bank  abut- 
ments, maintenance  of  flood  control  dams  and  reser- 
voirs, and  the  dredging  of  rivers  and  harbors. 

Q.  About  how  many  years  of  experience  have 
you  had  in  connection  with  work  on  levees  and  levee 
problems  ? 

A.     Generally  throughout  the  41  years.  [66] 

Q.  Have  you  had  some  experience  in  the  actual 
conduct  of  flood  fights,  Mr.  Doyle? 

A.     Yes,  I  have. 

Q.  Have  you  had  some  experience  on  the  Mis- 
sissippi River  levees? 
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A.     For  a  period  of  25  years. 

Q.  Did  you  participate  in  flood  fights  on  that 
river?  A.     A  great  many. 

Q.  Mr.  Doyle,  do  you  have  any  personal  knowl- 
edge of  the  construction  or  maintenance  of  Denver 
Avenue?  A.     No,  I  do  not. 

Q.  Do  you  have  any  personal  knowledge  about 
the  construction  or  maintenance  of  the  ring  levee? 

A.     I  do  not. 

Q.  AVere  you  present  on  Denver  Avenue  on  May 
31st,  1948?  A.     I  was. 

Q.  Did  you  take  any  part  in  the  flood  fight 
which  was  conducted  out  there  on  that  day? 

A.  I  was  assigned  as  an  obsei*ver  of  the  Colum- 
bia River  flood  and  in  all  the  Districts  on  the  Co- 
lumbia River. 

Q.  Did  representatives  of  the  Oregon  State 
Highway  Commission  participate  in  the  flood  fight 
along  Denver  Avenue? 

A.     They  did.    I  saw  Mr.  Baldock  there. 

Q.     Who  was  Mr.  Baldock? 

A.  Mr.  Baldock  was  the  Chief  State  [67]  Engi- 
neer. 

Q.     For  the  Oregon  State  Highwa}^  Commission? 

A.     That  is  right. 

Q.  Were  crews  from  the  Oregon  State  Highway 
Commission  working  in  comiection  with  that  flood 
fight  ?  A.     They  were. 

Q.  Did  the  Highway  Commission  have  some 
equipment  out  there?  A.     They  did. 

Q.     Did  trouble  develop,  Mr.  Doyle,  at  the  site 
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of  the  culvert  underlying  Denver  Avenue  south  of 

the  ring  levee? 

A.  Yes.  I  observed  the  Highway  force  working 
on  this  culvert  attempting  to  stop  it,  stop  the  flow 
of  water  into  the  east  section. 

Q.  Mr.  Doyle,  from  your  observation,  if  the  ef- 
fort to  plug  the  culvert  had  not  been  successful, 
would  Denver  Avenue  have  failed  at  that  location  ? 

A.     I  think  it  would  have. 

Q.  Were  there  other  trouble  spots  along  Denver 
Avenue  on  May  30th  and  May  31st? 

A.  There  was  one  in  particular  on  the  north  end 
of  Denver  Avenue  where  there  was  a  great  deal  of 
sloughing  on  the  Vanport  side.  Pen.  1,  and  seepage 
on  the  Pen.  2  side  where  the  Highway  forces  were 
very  actively  engaged  in  repairing  sloughing  on  the 
Vanport  side  and  sandbagging  the  Pen.  2  side.  And 
at  the  time  that  I  was  there  I  was  very  much  con- 
cerned that  we  might  have  a  failure  at  that  loca- 
tion. [68] 

Q.  Assuming,  Mr.  Doyle,  that  the  ring  levee  had 
not  failed,  what  is  your  best  judgment  as  to  whether 
Denver  Avenue  itself  would  have  been  able  to 
withstand  pressure  of  the  floodwater? 

A.     I  don't  think  so. 

Q.  Mr.  Doyle,  were  you  on  the  ring  levee  on 
May  30th  or  May  31st  before  it  failed? 

A.  I  wasn't  on  the  ring  levee,  but  I  was  right  in 
the  vicinity  of  the  ring  levee  on  the  31st  in  the 
afternoon. 

Q.     Did  you  see  some  water  gushing  out  from  the 
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toe  of  the  ring  levee  on  Peninsula  Drainage  District 

>To.  2side?  A.     I  did. 

Q.  About  how  far  from  the  toe  of  the  levee  was 
this  water  coming  out? 

A.  Well,  from  my  observation,  which  was  just 
above  the  ring  levee  on  the  Pen.  2  side,  it  appeared 
to  be  about  15  feet  from  the  toe. 

Q.  Was  the  water  flowing  back  toward  the  levee 
or  out  toward  the  District? 

A.  No,  it  was  flowing  over  towards  the  race- 
track. 

Q.     Over  towards  what? 

A.     Towards  the  racetrack,  east. 

Q.     It  was  flowing  east?  A.     East. 

Q.  As  far  as  you  could  see,  was  this  w^ater  hav- 
ing any  effect  upon  the  ring  levee?  [69] 

A.    I  didn't  think  so,  no. 

Q.  As  far  as  you  could  see,  was  the  water  car- 
rying any  material  from  the  ring  levee? 

A.     No. 

Q.  Did  you  see  any  current  in  the  water  adja- 
cent to  the  western  side  of  the  ring  levee? 

A.     No.   It  was  just  a  pool  steadily  rising. 

Q.  Did  you  see  any  evidence  of  any  erosion  of 
the  western  side  of  the  ring  levee? 

A.     None  whatever. 

Q.  About  how  long  have  you  been  familiar  with 
the  levees  around  Peninsula  Drainage  Districts 
Nos.  1  and  2?  A.     Since  about  1941. 

Q.     At  any  time  prior  to  May  30th,  1948,  did  you 
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see  any  reason  to  expect  any  of  the  primary  levees 
to  fail?  A.     No,  I  did  not. 

Mr.  Lowry:     That  is  all. 

Cross-Examination 
By  Mr.  Phillips: 

Q.  What  are  you  speaking  of  when  you  say 
' '  primary  levees ' '  ? 

A.  The  control  levees,  the  front  levees  that  the 
river  rises  against. 

Q.  Would  you  tell  us  which  levees  those  are, 
referring  to  District  No.  2  *?  [70] 

A.     I  didn't  understand  you. 

Q.  Would  you  tell  us  which  levees  those  are, 
particularly  referring  to  Drainage  District  No.  2  ? 

A.  The  levees  along  the  Columbia  River  front 
and  the  Columbia  Slough  in  the  rear, 

Q.     What  about  the  eastern  levee  *? 

A.  On  the  east  it  would  be  a  continuation  of  the 
Columbia  River  Slough. 

Q.  Will  you  tell  us  which  levees  you  are  refer- 
ring to  in  District  No.  1*? 

A.  The  Columbia  River  front  levee,  the  Colum- 
bia Slough  levee,  and  the  railroad  fill. 

Q.     That  would  be  the  west  and  the  east  levee? 

A.     North  and  south  and  western. 

Q.  Where  did  the  ring  levee  dike  break,  do  you 
know?  Where  did  that  levee  break? 

A.     I  don't  know.  I  wasn't  there. 

Q.     Denver  Avenue  did  hold,  didn't  it? 
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A.     Denver  Avenue  held,  yes. 
Mr.  Phillips :     That  is  all. 
Mr.  Lowry:     That  is  all. 

(Witness  excused.) 

The  Court:    We  will  take  a  short  recess. 

(Short  recess.)  [71] 

THOMAS  A.  MIDDLEBROOKS 
was  produced  as  a  witness  in  behalf  of  Defendant 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.     Where  do  you  live,  Mr.  Middlebrooks  ? 

A.    Alexandria,  Virginia. 

Q.  Are  you  employed  by  the  Corps  of  Engi- 
neers'? A.     Yes,  sir. 

Q.     What  is  your  position  ? 

A.  Chief  of  the  Soils  Branch  in  the  Office  of  the 
Chief  of  Engineers. 

Q.     Where  do  you  have  your  office? 

A.     Gravelly  Point,  Virginia. 

Q.     That  is  near  Washington? 

A.     Washington,  D.  C. 

Q.     AVhat,  in  general,  are  j^our  duties? 

A.  I  am  responsible  for  the  design,  construction 
and  proper  operation  of  levees,  plus  flood  control 
projects,  the  foundations  relating  thereto — anything 
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built   or  constructed  of  earth   or   on   earth,   earth 

dams,  levees,  and  structures  relating  thereto. 

Q.  Does  your  responsibility  extend  to  all  or  a 
large  share  of  the  work  done  by  the  Corps  of  Engi- 
neers in  connection  with  levee  structures? 

A.  All  work  by  the  Corps  of  Engineers,  civil 
works.  [72] 

Q.  Have  you  had  some  professional  education 
as  an  engineer! 

A.  Yes,  sir.  I  am  a  graduate  of  the  Georgia  In- 
stitute of  Technology,  with  a  degree  in  civil  engi- 
neering, and  had  post-graduate  work  at  the  Massa- 
chusetts Institute  of  Technology  in  Soils  Mechanics. 

Q.  Would  you  summarize  briefly  your  employ- 
ment since  you  left  school  ? 

A.  On  graduating  from  Georgia  Tech  in  1928  I 
spent  a  year  on  the  Lower  Mississippi  on  levee 
construction ;  returned  to  the  M.I.T.  for  post-gradu- 
ate work,  and  after  that  returned  to  the  Mississippi 
levee  construction  work  through  1933.  From  1933  to 
1937  I  was  on  the  construction  of  the  Fort  Peck 
Dam  in  Montana.  From  1937  to  date.  Chief  of  the 
Soils  Branch. 

Q.  Would  you  tell  us  briefly  what  experience  you 
have  had  in  connection  with  the  design  of  earth 
dams? 

A.  Well,  starting  in  1937  and  since  then  I  have 
worked  on  the  design  and  construction  of  all  the 
earth  dams  that  the  Corps  of  Engineers  has  built. 

Q.  About  how  many  dams  have  you  had  some 
connection  with? 
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A.  Oh,  I  would  say  those  in  process  of  design 
as  well  as  those  being  built  and  already  constructed, 
close  to  100. 

Q.  Have  you  had  some  experience  in  connection 
with  the  construction  of  earth  fills  other  than  levees 
and  dams? 

A.  Yes;  railroads,  highw^ays  and  relocations  con- 
nected with  our  projects.  [73] 

Q.  Have  you  had  some  experience  in  connection 
with  the  design  of  levees'? 

A.  Yes.  My  entire  professional  experience,  ex- 
cept for  the  years  at  Fort  Peck,  has  related  directly 
to  levee  design  and  construction. 

Q.  Approximately  how  many  miles  of  levee  have 
you  approved  or  reviewed  or  designed? 

A.  Oh,  I  would  say  somewhere  close  to  1,500 
miles. 

Q.  AVith  what  levee  sj^stems  in  the  United  States 
are  you  generally  familiar,  Mr.  Middlebrooks? 

A.  First,  with  the  Lower  Mississippi,  where  I 
started  my  work  with  the  Corps,  the  Arkansas,  the 
Red,  the  Kansas  and  Missouri  Rivers,  the  Columbia, 
Sacramento,  and  San  Joaquin  Valley. 

Q.  Have  you  had  some  experience  in  the  actual 
conduct  of  flood  fights  ?  A.     Yes,  sir. 

Q.  Has  your  work  included  studies  of  the  prop- 
erties of  soils  ?  A.     Yes. 

Q.  Have  you  done  some  laboratory  work  in  that 
connection?  A.     Yes,  sir. 

Q.     Do  you  belong  to  some  technical  societies? 


United  States  of  America  223 

(Testimony  of  Thomas  A.  Middlebrooks.) 

A.  Yes;  the  American  Society  of  Civil  Engi- 
neers, and  the  Society  of  Military  Engineers. 

Q.  Have  3^011  held  positions  with  any  of  those 
societies?  [74]  A.     Yes. 

Q.  Have  you  done  some  writing  on  engineering 
subjects? 

A.  Yes;  several  papers  on  various  subjects  re- 
lating to  the  design  of  earth  structures  to  hold  back 
water. 

Q.  Mr.  Middlebrooks,  is  it  customary  practice  in 
connection  with  the  construction  of  levee  systems  to 
build  secondary  levees  to  provide  protection  in  the 
event  the  primary  levees  fail? 

A.     No,  it  is  not. 

Q.  To  your  knowledge,  have  any  such  secondary 
levees  been  built  by  the  Corps  of  Engineers? 

A.     No. 

Q.  If  funds  are  available  for  levee  construction 
work,  are  those  funds,  in  your  opinion,  spent  to  the 
best  advantage  on  primary  or  secondary  levees  ? 

A.  They  are  spent  to  the  best  advantage  by 
strengthening  the  primary  levees. 

Q.  Have  you  ever  recommended  the  construction 
of  secondary  levees  to  provide  protection  in  the 
event  of  failure  of  the  primary  levees? 

A.    No. 

Q.  Do  you  know  of  any  standards  or  specifica- 
tions for  the  design  or  construction  of  such  second- 
ary levees?  A.     I  do  not. 

Q.  Do  adjacent  drainage  districts,  in  your  ex- 
perience, always  [75]  have  levees  between  them? 
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A.  Very  seldom  do  they  have  any  levees.  In  a 
recent  case  that  I  had,  St.  Louis,  the  Upper  Mis- 
sissippi Valley,  five  districts  were  included  in  one 
levee  system. 

Q.  Did  these  districts  have  any  flood  protection 
structures  between  them  at  all?  A.     No. 

Q.  Are  you  familiar  with  Paragraphs  1  to  15, 
inclusive,  of  the  Agreed  Statement  of  Facts  on  file 
in  this  case?  A.     Yes. 

Q.  Assuming  a  system  of  primary  levees  and 
embankments  as  there  described,  w^as  there  in  your 
opinion  any  reason  to  believe  that  any  of  the  pri- 
mary levees  or  embankments  would  fail  structur- 
ally? A.     No. 

Q.  What  types  of  failure  are  considered  struc- 
tural failures'? 

A.  Under-seepage,  flowing  out  from  underneath, 
uncontrolled  seepage,  sloughing  of  the  levee,  land 
side  or  river  side — all  failures  except  overtopping. 

Q.  That  is,  all  failures  other  than  overtopping 
are  considered  structural  failures?  A.     Yes. 

Q.  Now,  assuming  a  system  of  primary  levees 
and  embankments  as  described  in  the  Agreed  State- 
ment of  Facts,  would  you  have  recommended  the 
construction  of  secondary  levees  to  provide  protec- 
tion in  the  event  of  structural  failure  of  the  [76] 
primary  levees  or  embankments?  A.     No. 

Q.  Assuming  such  a  system  of  primary  levees 
and  embankments,  would  you  have  recommended 
the  construction  of  a  secondary  levee  at  the  site  of 
Denver  Avenue  to  provide  protection  in  the  event 
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of  structural  failure  of  any  of  the  primary  levees 

or  embankments'?  A.     No. 

Q.  Assuming  such  a  system  of  primary  levees 
and  embankments,  and  assuming  an  underpass 
through  Denver  Avenue,  would  you  have  recom- 
mended the  construction  of  a  ring  levee  around  the 
underpass  to  provide  protection  in  the  event  of 
structural  failure  of  any  of  the  primary  levees  or 
embankments  ?  A.     No. 

Q.  Assuming  levee  elevations  described  in  the 
Agreed  Statement  of  Facts,  could  the  levees  of 
Peninsula  Drainage  District  No.  1  have  been  over- 
topped by  floodwaters  when  the  levees  of  Peninsula 
Drainage  District  No.  2  were  not  so  overtopped'? 

A.     No. 

Q.  Assuming  the  levee  elevations  described  in 
the  Agreed  Statement  of  Facts,  could  the  levees  of 
Peninsula  Drainage  District  No.  2  have  been  over- 
topped by  floodwaters  when  the  levees  of  Peninsula 
Drainage  District  No.  1  were  not  so  overtopped? 

A.     Yes. 

Q.  Assuming  the  levee  elevations  described  in 
the  Agreed  Statement  [77]  of  Facts,  and  assuming 
that  a  ring  levee  was  to  be  constructed  around 
Denver  Avenue  underpass,  what  was  the  risk,  in 
your  opinion,  which  the  ring  levee  should  have  been 
designed  to  protect  against? 

A.  Against  overtopping  of  District  No.  2,  be- 
cause the  levees  were  lower. 

Q.  Are  you  familiar  with  Paragraph  No.  12  of 
the  Agreed  Statement  of  Facts  on  file  in  this  action 
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describing  the  ring  levee  constructed  around  Denver 
Avenue  underpass?  A.     Yes. 

Q.  In  your  opinion  was  the  ring  levee  designed 
to  protect  against  a  particular  risk? 

A.  Yes ;  it  was  designed  to  protect  against  water 
from  District  No.  2. 

Q.  Is  that  on  the  assumption  that  those  levees 
would  be  first  overtopped? 

A.     Would  be  first  overtopped. 

Q.  What  are  the  facts  about  the  ring  levee  which 
in  your  opinion  show  that  it  was  designed  to  pro- 
tect against  the  risk  that  Peninsula  District  No.  2 
levees  would  be  overtopped? 

A.  The  fact  that  it  had  a  clay  blanket  on  the 
side  of  the  levee,  on  the  District  No.  2  side. 

Q.  Under  all  the  circumstances  described  in  the 
Agreed  Statement  of  Facts  was  it,  in  your  opinion, 
an  exercise  of  due  care  and  good  engineering  prac- 
tice to  design  a  ring  levee  to  protect  [78]  against 
the  risk  that  Peninsula  Drainage  District  No.  2 
levees  would  be  overtopped  ?  A.     Yes. 

Q.  Under  all  the  circumstances  described  in  the 
Agreed  Statement  of  Facts,  and  assuming  that  a 
ring  levee  was  to  be  constructed  around  the  Denver 
Avenue  underpass,  would  you  personally  have  de- 
signed that  levee  to  protect  against  the  risk  that 
the  Peninsula  Drainage  District  No.  2  levees  would 
be  overtopped?  A.    Yes. 

Q.  Under  all  the  circumstances  described  in  the 
Agreed  Statement  of  Facts,  and  assuming  a  ring 
levee  was  to  be  constructed  around  Denver  Avenue 
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underpass,  would  you  personally  have  designed  that 
leA^ee  to  protect  against  the  risk  of  structural  failure 
of  any  of  the  primary  levees  ?  A.     No. 

Q.  Are  you  familiar  with  Paragraph  13  of  the 
Agreed  Statement  of  Facts  on  file  in  this  case  de- 
scribing the  repair  work  which  was  done  on  the 
ring  levee*?  A.     Yes. 

Q.  Was  that  repair  work,  in  your  opinion,  ade- 
quate to  bring  the  levee  back  to  its  original  condi- 
tion ?  A.     Yes. 

Q.  Assuming  a  system  of  levees  and  embank- 
ments as  described  in  the  Agreed  Statement  of 
Facts,  and  assuming  the  inundation  of  Peninsula 
Drainage  District  No.  1  by  floodwaters  reaching 
a  [79]  height  of  32.4  feet  M.S.L.,  would  you  have 
expected  the  Denver  Avenue  fill  itself  to  withstand 
the  pressure  of  the  floodwaters  indefinitely? 

A.     No. 

Q.  Assuming  a  system  of  levees  and  embank- 
ments as  described  in  the  Agreed  Statement  of 
Facts,  and  assuming  floodwater  moving  to  the  ring 
levee  from  the  west,  would  you  have  expected  any 
erosion  of  the  ring  levee? 

A.  No,  I  would  not,  since  it  was  back  in  a 
pocket. 

Q.  Now,  assuming  a  system  of  levees  and  em- 
bankments as  described  in  the  Agreed  Statement  of 
Facts,  and  a  ring  levee  as  there  described,  would 
you  have  considered  the  ring  levee  adequate  to  pro- 
vide protection  against  water  coming  from  the  east  ? 


228  Mearl  C.  Tillman,  et  ux.,  vs. 

(Testimony  of  Thomas  A.  Middlebrooks.) 

A.  I  would  consider  it  comparable  to  Denver 
AA^enue  in  protection. 

Q.  That  is,  on  water  coming  from  Peninsula 
Drainage  District  No.  2? 

A.  Yes,  from  that  side,  where  you  have  the  clay 
blanket,  I  would  consider  it  somewhat  superior  to 
Denver  Avenue  in  protection. 

Q.  Now,  assuming  a  system  of  levees  and  em- 
bankments as  described  in  the  Agreed  Statement  of 
Facts,  and  a  ring  levee  as  there  described,  would 
you  have  considered  the  ring  levee  adequate  to  pro- 
vide protection  against  water  coming  from  the  west ; 
that  is,  [80]  from  Peninsula  Drainage  District 
No.  1^? 

A.  I  would  consider  it  equal  to  Denver  in  ade- 
quacy. 

Mr.  Lowry :     You  may  examine. 

Cross-Examination 
By  Mr.  Phillips: 

Q.  Wlien  the  ring  levee  went  out,  was  that  what 
you  would  call  a  structural  failure? 

A.     Yes,  sir. 

Q.  That  was  a  structural  failure  of  the  ring 
levee'?  A.     Yes. 

Q.  Now,  you  say  the  ring  levee  was  built  there 
to  protect  District  No.  1  from  water  coming  from 
District  No.  2.  Is  that  correct? 

A.  That  appears  to  be  the  fact  from  the  way  the 
levee  was  designed. 

Q.     You  have  studied  it  ?  A.     Yes. 
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Q.  In  connection  with  your  ring  levee,  what  else 
protected  District  No.  1  from  w^ater  coming  from 
District  No.  2  except  your  little  ring  levee  there? 

A.     Denver  Avenue. 

Q.  You  would  say  Denver  Avenue  is  a  protection 
from  water? 

A.     Some  protection,  some  temporary  protection. 

Q.     As  much  as  your  ring  levee?  [81] 

A.     Yes. 

Q.  Now,  as  a  matter  of  fact,  Denver  Avenue  and 
your  ring  levee  was  the  only  protection  that  No.  1 
had  from  water  coming  from  No.  2;  isn't  that  cor- 
rect? A.     Yes,  I  think  that  is  correct. 

Q.  And,  vice  versa,  the  only  protection  No.  2  had 
from  water  coming  from  No.  1  was  the  same  thing, 
wasn't  it? 

A.     After  it  had  gotten  into  No.  1,  yes. 

Q.     Pardon? 

A.     After  it  had  gotten  into  No.  1,  yes. 

Mr.  Phillips:  That  is  not  the  question  I  asked 
you.  Will  you  read  it? 

(Last  question  read.) 

A.     Yes. 

Q.  I  believe  you  said  that  the  ring  levee  was 
constructed  for  the  purpose  of  stopping  the  water 
coming  from  an  overtopping  of  District  No.  2;  is 
that  correct? 

A.  That  appears  to  be  the  case  from  the  facts 
presented. 

Q.  As  a  matter  of  fact,  there  was  no  overtopping 
on  either  No.  1  or  No.  2,  was  there? 
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A.     No,  but  the  potential  was  there  in  No.  2. 

Q.  But,  as  a  matter  of  fact,  neither  one  of  them 
was  overtopped  by  that  flood;  isn't  that  correct? 

A.     No,  not  as  far  as  I  know. 

Q.  Insofar  as  the  other  levees  which  were  con- 
cerned, they  [82]  all  held  with  the  exception  of  your 
ring  levee  down  to  the  west  there,  on  the  west  levee 
of  No.  1;  isn't  that  right? 

A.     I  think  the  Statement  of  Facts  bears  that  out. 

Q.     Pardon? 

A.     I  think  the  Statement  of  Facts  bears  that  out. 

Q.  I  believe  you  said  that  in  your  opinion  the 
ring  levee  as  constructed  would  have  given  No.  1 
as  much  protection  from  water  coming  from  No.  2 
as  the  Denver  Avenue  fill?  A.     Yes,  somewhat. 

Q.  Is  the  converse  true  on  that?  Would  the  ring 
levee  give  as  much  protection  from  water  coming 
from  No.  1  as  Denver  Avenue? 

A.     Comparable  to  Denver  Avenue,  yes. 

Q.     Pardon? 

A.     Comparable  to  Denver  Avenue,  yes. 

Q.  In  your  opinion,  your  ring  levee  was  as  strong 
as  Denver  Avenue  for  water  coming  from  the  west  ? 

A.     Right. 

Q.  And  I  believe  you  said  that  there  should  be 
no  erosion  on  your  ring  levee? 

A.     From  the  west. 

Q.     From  the  west? 

A.     Because  there  is  a  pocket. 

Q.  Now,  you  are  acquainted  with  the  fact  that 
the  water  was  coming  through  a  narrow  underpass. 
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are  you  not/?  [83]  A.     Yes. 

Q.     Would  that  create  any  current? 

A.     Very  little. 

Q.     Pardon? 

A.  Very  little.  It  had  only  a  small  pocket  to 
fill  up. 

Q.     Would  that  create  any  current? 

A.     Very  little  coming  in  through  there. 

Q.  In  your  opinion  will  a  ring  levee  erode  faster 
than  a  straight  levee? 

A.  It  depends  on  which  side  of  the  ring  levee 
you  are  talking  about. 

Q.  I  am  talking  in  this  particular  case  about  the 
west  side.  A.     On  the  west  side,  no. 

Q.     It  would  not  erode  there? 

A.  Not  as  fast,  because  it  is  in  a  pocket.  It  is 
protected.  It  is  like  a  ship  in  a  harbor. 

Q.  However,  if  there  was  a  current  there,  then 
what  would  occur? 

A.  I  can  see  no  possibility  of  a  current  existing 
there. 

Q.  Would  you  answer  my  question?  Let's  just 
assume  that  there  was  a  current  there. 

A.  Well,  if  you  assume  there  was  a  current,  the 
curvature  of  the  levee — the  current  would  be  inside 
the  curvature,  and  I  should  say  that  it  would  prob- 
ably get  about  the  same  or  less  attack  than  a  straight 
levee.  [84] 

Q.  Then,  in  your  opinion,  water  rising  gradually 
on  a  straight  levee  erodes  just  as  much  as  water 
against  a  curved  levee  that  is  under  pressure? 
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A.  On  a  curve  that  is  an  inside  curve  rather  than 
an  outside  curve,  which  we  are  talking  about  here. 

Q.  You  would  get  just  as  much  erosion,  in  your 
opinion?  A.     On  an  inside  curve,  yes,  or  less. 

Q.  As  a  matter  of  fact,  Denver  Avenue  held,  did 
it  not? 

A.  By  a  superhuman  effort  to  hold  the  weak 
spot. 

Mr.  Phillips :  Will  you  read  that  question  to  him 
again? 

(Last  question  read.) 

A.     Yes,  it  held  after  a  fight. 

Q.     After  what?  A.     After  a  flood  fight. 

Q.  Is  it  customary  in  levees  like  this  ring  levee 
that  you  would  recommend  putting  a  16-inch  pipe 
through  the  bottom  of  that  levee  and  also  putting 
10-inch  water  pipes  four  or  five  feet  into  the  levee 
and  leaving  them  there? 

A.  Adequately  designed  pipes  are  put  through 
levees  on  numerous  occasions. 

Q.  Do  you  ever  do  anything  to  protect  the  ends 
of  the  pipe  or  your  levee  when  you  do  that  ? 

A.  The  pipe  usually  has  a  flap  gate  on  the  side 
from  which  we  expect  the  water  to  come. 

Q.    A  what?  [85] 

A.  A  flap  gate,  or  a  positive  closure,  one  or  the 
other. 

Q.  Do  you  ever  protect  the  earth  of  the  levee 
around  the  pipe  where  it  comes  through  the  levee? 

A.     Oh,  sometimes,  but  not  on  the  side  which  the 
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water  is  entering,  usually,  unless  it  is  a  very  large 

and  a  very  high  flood. 

Q.  Why  do  you  protect  the  ends  of  the  pipes  or 
your  culverts'?  What  happens  if  you  don'f? 

A.  Oh,  on  your  larger  culverts,  why,  you  have 
enough  flow  to  cause  erosion. 

Q.     It  would  cause  erosion? 

A.     On  the  larger  culverts,  yes. 

Q.  I  believe  you  said  you  were  acquainted  with 
the  diking  system  on  the  Columbia  River.  Am  I  cor- 
rect in  that?  A.     Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  no  dike  in  that 
diking  system  the  same  size  as  Denver  Avenue  went 
out  during  that  flood,  did  it? 

The  Witness:    Will  you  read  that  question? 

(Last  question  read.) 

A.     As  far  as  I  know,  that  is  true. 

Mr.  Phillips:    I  think  that  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Lowry: 

Q.  Do  you  happen  to  know  now,  Mr.  Middle- 
brooks,  how  the  railroad  [86]  fill  on  the  western 
embankment  at  Vanport  compares  in  size  to  Denver 
Avenue  ? 

A.  Well,  generally  speaking,  I  can't  quote  you 
the  figures  exactly. 

Q.  Mr.  Phillips  asked  you  whether  or  not  Penin- 
sula Drainage  District  No.  1  had  any  protection 
from  water  coming  from  the  east  other  than  the 
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Denver  Avenue  fill  and  the  ring  levee.  It  is  true,  is 
it  not,  that  it  had  the  protection  of  the  primary 
levee  of  Peninsula  Drainage  District  No.  2? 

A.     Yes. 

Q.  And  the  same  thing  is  true,  that  Peninsula 
Drainage  District  No.  2  had  the  protection  of  the 
primary  levees  of  Peninsula  Drainage  District 
No.  1?  A.     Yes.  I  tried  to  point  that  out. 

Mr.  Lowry:     That  is  all. 

Mr.  Phillips:     Nothing  further. 

(Witness  excused.)  [87] 

WILLARD  J.  TURNBULL 

was  produced  as  a  witness  in  behalf  of  Defendant 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry : 

Q.     Where  do  you  live,  Mr.  TurnbuU? 

A.     Vicksburg,  Mississippi. 

Q.  Are  you  employed  by  the  Corps  of  Engi- 
neers? A.     Yes,  sir. 

Q.     What  is  your  position? 

A.     Chief  of  the  Soils  Engineering  Division. 

Q.     You  have  your  office  in  Vicksburg? 

A.  Yes,  sir;  at  the  Waterways  Experiment  Sta- 
tion. That  is  one  of  the  Corps  offices  there. 

Q.     What,  in  general,  are  your  duties? 

A.  In  general  charge  of  investigations  in  con- 
nection with  earthen  embankments  and  special  prob- 
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lems  on  levee  design  and  research  and  development 

j)roblems  in  military  work. 

Q.  Have  j^ou  had  some  professional  education  as 
an  engineer?  A.     Yes,  sir. 

Q.     What  was  that? 

A.  I  graduated  in  civil  engineering  in  1925  from 
the  University  of  Nebraska,  and  got  a  civil  engi- 
neering degree  in  1942  from  the  University  of  Ne- 
braska. 

Q.  Would  you  please  summarize  your  employ- 
ment since  you  left  [88]  school? 

A.  After  graduation  in  1925  I  served  as  an 
officer  with  the  Coast  Geodetic  Surve}^  in  the  Philip- 
pines for  a  couple  of  years.  Subsequent  to  that  time, 
until  about  '35,  I  served  in  various  capacities  for 
the  Nebraska  Highway  Department,  most  of  the 
time  as  Assistant  State  Testing  Engineer  in  testing 
and  field  inspection  of  various  types  of  road  con- 
struction materials.  Subsequent  to  that  time  I  served 
as  Soils  Engineer  and  Chief  of  the  Laboratory  for 
the  Central  Nebraska  Public  Power  and  Irrigation 
District  in  Nebraska.  In  that  capacity  I  had  charge 
of  field  investigations,  geological  studies  and  labora- 
tory tests  and  design,  construction  and  inspection 
of  earth  dams  and  fomidations  for  various  types 
of  hydraulic  structures,  and  a  good  many  miles  of 
core  bank  levees  along  sidehill-cut  canals.  Subse- 
quent to  that  time  and  to  the  present  date  I  have 
served  as  Soils  Engineer,  Chief  of  the  Soils  Divi- 
sion, at  the  Waterways  Experiment  Station. 
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Q.  Your  experience,  then,  has  included  experi- 
ence with  earth  dams  as  well  as  with  levees? 

A.     Yes,  sir. 

Q.  Have  3^ou  had  some  special  experience  in 
connection  with  the  design  of  levees,  Mr.  Turnbull? 

A.     Yes,  sir. 

Q.    What  was  that? 

A.  The  experience  usually  has  had  connection 
with  special  [89]  problems  involving  seepage  or  set- 
tlement where  there  were  undoubtedly  soft  founda- 
tions. 

Q.  What  levee  systems  in  the  United  States  are 
you  familiar  with? 

A.     The  Lower  Mississippi  Valley  system. 

Q.  About  how  many  years  of  experience  have 
you  had  in  connection  with  levee  work  of  one  kind 
or  another?  A.     12  to  15,  I  would  say. 

Q.  Has  your  work  included  studies  of  the  prop- 
erties of  soils?  A.     Yes,  sir. 

Q.  Have  you  done  some  laboratory  work  in  that 
connection?  A.     Yes,  sir. 

Q.     Do  you  belong  to  some  technical  societies? 

A.     Yes,  sir. 

Q.     Which  ones? 

A.  The  American  Society  of  Civil  Engineers  and 
the  local  section  group  in  the  community  in  which 
I  reside,  the  American  Society  of  Civil  Engineers, 
Highway  Research  Board,  and  numerous  others, 
and  I  have  a  professional  engineer's  license  from 
the  State  of  Nebraska. 

Q.     Is  it  customary  practice  in  connection  with 
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the  construction  of  levee  systems  to  build  secondary 
levees  to  provide  protection  in  the  event  the  pri- 
mary levees  fail?  A.    No. 

Q.  To  your  knowledge,  have  any  such  secondary 
levees  been  [90]  built  by  the  Corps  of  Engineers  ? 

A.     No. 

Q.  If  funds  are  available  for  levee  construction 
work,  are  those  funds,  in  your  opinion,  spent  to  the 
best  advantage  on  primary  or  secondary  levees  % 

A.     On  primary  levees. 

Q.  Have  you  ever  recommended  the  construction 
of  secondary  levees  to  provide  protection  in  the 
event  of  failure  of  the  primary  levees'? 

A.     No. 

Q.  Do  you  know  of  any  standards  or  specifica- 
tions for  the  design  or  construction  of  such  second- 
ary levees'?  A.     No. 

Q.  Are  you  familiar  with  Paragraphs  1  to  15, 
inclusive,  of  the  Agreed  Statement  of  Facts  on  file 
in  this  case?  A.     Yes. 

Q.  Assuming  a  system  of  primary  levees  and 
embankments,  as  there  described,  was  there,  in  your 
opinion,  any  reason  to  expect  that  any  of  the  pri- 
mary levees  or  embankments  would  fail  structur- 
ally? A.    No. 

Q.  What  types  of  failure  are  considered  struc- 
tural failures,  Mr.  Turnbull? 

A.  Well,  every  type  of  failure  with  the  exception 
of  overtopping. 

Q.  Assuming  a  system  of  primary  levees  and 
embankments,    as    [91]    described    in    the    Agreed 
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Statement  of  Facts,  would  you  have  recommended 
the  construction  of  secondary  levees  to  provide  pro- 
tection in  the   event   of  structural   failure   of  the 
primary  levees  or  embankments?  A.     No. 

Q.  Assuming  such  a  system  of  primary  levees 
and  embankments,  would  you  have  recommended 
the  construction  of  a  secondary  levee  at  the  site 
of  Denver  Avenue  to  provide  protection  in  the 
event  of  structural  failure  of  any  of  the  primary 
levees  or  embankments?  A.     No. 

Q.  Assuming  such  a  system  of  primary  levees 
and  embankments,  and  assuming  an  underpass 
through  Denver  Avenue,  would  you  have  recom- 
mended the  construction  of  a  ring  levee  around  the 
underpass  to  provide  protection  in  the  event  of 
structural  failure  of  any  of  the  primary  levees  or 
embankments  ?  A.     No. 

Q.  Assuming  the  levee  elevations  described  in 
the  Agreed  Statement  of  Facts,  could  the  levees  of 
Peninsula  Drainage  District  No.  1  have  been  over- 
topped by  floodwaters  when  the  levees  of  Peninsula 
Drainage  District  No.  2  were  not  so  overtopped? 

A.     No. 

Q.  Assuming  the  levee  elevations  described  in 
the  Agreed  Statement  of  Facts,  could  the  levees  of 
Peninsula  Drainage  [92]  District  No.  2  have  been 
overtopped  b}^  floodwaters  when  the  levees  of  Penin- 
sula Drainage  District  No.  1  were  not  so  over- 
topped ?  A.    Yes. 

Q.  Assuming  the  levee  elevations  described  in 
the  Agreed  Statement  of  Facts,  and  assuming  that 
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a  ring  levee  was  to  be  constructed  around  the  Den- 
ver Avenue  imderpass,  what  was  the  risk,  in  your 
opinion,  which  the  ring  levee  should  have  been  de- 
signed to  protect  against? 

A.     Overtopping  of  the  No.  2  primary  levees. 

Q.  Are  you  familiar  with  Paragraph  12  of  the 
Agreed  Statement  of  Facts  on  file  in  this  action 
describing  the  ring  levee  constructed  around  Denver 
Avenue  underpass?  A.     Yes. 

Q.  In  your  opinion,  was  the  ring  levee  designed 
to  protect  against  a  particular  risk?  A.     Yes. 

Q.     What  was  that  risk? 

A.     Floodw^aters  in  2  going  into  1. 

Q.     On  account  of  the  overtopping  of  2? 

A.     That  is  right. 

Q.  What  are  the  facts  about  the  ring  levee  which 
in  your  opinion  show  that  it  was  designed  to  pro- 
tect against  the  risk  that  the  Peninsula  Drainage 
District  No.  2  levees  would  be  overtopped?  [93] 

A.  There  are  two  things.  One  is  the  clay  blanket 
on  the  east  side.  The  other  is  the  floodgate  on  the 
east  side  of  the  pipe. 

Q.     In  the  ring  levee  ?  A.     Through  the  fill. 

Q.  Under  all  the  circumstances  described  in  the 
Agreed  Statement  of  Facts  was  it,  in  your  opinion, 
an  exercise  of  due  care  and  good  engineering  prac- 
tice to  design  the  ring  levee  to  protect  against  the 
risk  that  Peninsula  Drainage  District  No.  2  levees 
would  be  overtopped  ?  A.    Yes. 

The  Court :  It  was  a  secondary  levee,  though ;  is 
that  right? 
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A.     Pardon "? 

The  Court:  I  thought  you  said  you  would  not 
construct  a  secondary  levee  any  place  *? 

A.  I  think,  your  Honor — my  opinion  would  be 
that  on  the  basis  of  what  must  have  been  in  the 
minds  of  the  people  when  they  constructed  the 
levee,  it  was  that  they  needed  some  protection  to  get 
the  people  out  of  Vanport  should  the  levees  in  No. 
2  overtop.  I  mean  it  was  just  sound  thinking.  That 
would  be  my  opinion. 

The  Court:  It  would  be  sound  thinking  in  a  lot 
of  these  other  districts,  too,  to  construct  secondary 
levees  in  order  to  stop  the  flow  for  a  while.  Isn't 
that  correct? 

A.  My  opinion  would  be  that  that  was  largely 
in  connection  with  [94]  the  large  number  of  people 
living  in  Vanport. 

The  Court:  You  said,  though,  that  you  didn't 
know  anything  about  any  secondary  levees  under 
any  circumstances  and  that  it  is  never  done,  and 
that  you  would  not  do  it.  Now  it  seems  to  me  that 
is  entirely  inconsistent  with  what  you  are  saying 
now. 

A.  That  is  from  the  standpoint  of  structural 
failures. 

The  Court:    What? 

A.     From  the  standpoint  of  structural  failures. 

The  Court:  But  then  you  said  you  didn't  know 
any  place  where  a  secondary  levee  was  constructed 
at  all;  that  you  didn't  know  any  design  for  it. 

A.     That  is  right. 
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The  Court:  And  that  you  personally  would  not 
construct  it. 

A.  To  guard  against  the  structural  failure  of 
levees. 

The  Court:  If  there  are  no  designs,  then  you 
don't  know  of  any  designs. 

A.  Well,  I  think,  your  Honor,  the  question — the 
way  I  was  thinking  of  it  was  the  design  of  a  levee 
specifically  designed,  a  secondary  levee,  to  protect 
against  structural  failures  of  primary  levees. 

The  Court :  All  right.  Do  you  know  of  any  plans 
for  secondary  levees'? 

A.  I  know  of  no  plans  for  secondary  levees  in 
that  sense.  Now  we  do  know [95] 

The  Court :    Do  you  know  of  any  in  any  sense  ? 

A.  We  know  of  inferior  types  of  levee  construc- 
tion. 

The  Court:     What  does  that  mean? 

A.  In  the  cases  of  which  I  am  thinking  that 
would  be  levees  wdiich  are  constructed  to  protect 
against  low  heads  where  the  material  is  not  com- 
pacted as  well  as  it  is  for  higher  heads,  but  they 
would  still  serve  as  primary  levees. 

The  Court:  As  far  as  I  am  concerned,  this  testi- 
mony is  entirely  inconsistent. 

Mr.  Lowry:  Your  Honor,  perhaps  I  might  ex- 
plain a  little  bit  what  our  thought  about  this  matter 
is.  Of  course,  Mr.  Turnbull  can  talk  for  himself 
as  a  witness,  but  perhaps  I  can  explain  the  Govern- 
ment's view  on  that. 

The  Court:    No;  you  go  ahead  and  ask  him  some 
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questions.  If  you  want  to  develop  that  an}^  further, 

all  light. 

Q.  (By  Mr.  Lowry)  :  Mr.  Turnbull,  are  you 
familiar  with  Paragraph  13  of  the  Agreed  State- 
ment of  Facts  on  file  in  this  case  describing  the  re- 
pair work  done  on  the  ring  levee  in  19441 

A.     Yes,  sir. 

Q.  Was  the  repair  work,  in  your  opinion,  ade- 
quate to  bring  the  levee  back  to  its  original  condi- 
tion ?  A.     Yes. 

Q.  Assuming  a  system  of  levees  and  embank- 
ments as  described  in  the  Agreed  Statement  of 
Facts,  and  assuming  the  inundation  of  Peninsula 
Drainage  District  No.  1  by  floodwaters  [96]  reach- 
ing a  height  of  32.4  feet  M.S.L.,  would  you  have 
expected  the  Denver  Avenue  fill  itself  to  withstand 
the  pressure  of  floodwaters  indefinitely? 

A.     No. 

Q.  What  feature  or  features  of  the  Denver  Ave- 
nue fill  would  you  have  expected  to  be  troublesome  ? 

A.  The  fact  that  the  Agreed  Statement  of  Facts 
recognizes  that  a  culvert  existed  and  was  plugged, 
I  would  have  been  extremely  suspicious  of  it,  and 
the  possibility  of  stopping  the  flow  of  water  like 
that  once  it  starts  is  veiy  difficult. 

Q.  Assuming  a  system  of  levees  and  embank- 
ments as  described  in  the  Agreed  Statement  of 
Facts,  and  assuming  floodwater  moving  to  the  ring 
levee  from  the  west,  would  you  have  expected  ero- 
sion of  the  ring  levee  1  A.     No. 

Q.     Now,  assuming  a  system  of  levees  and  em- 
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bankments  as  described  in  the  Agreed  Statement  of 
Facts,  and  a  ring  levee  as  there  described,  would 
you  have  considered  the  ring  levee  adequate  to  pro- 
vide protection  against  water  coming  from  the  east ; 
that  is,  from  the  Peninsula  Drainage  District  No. 
2  side?  A.     Yes. 

Q.  Now,  assuming  a  system  of  levees  and  em- 
bankments as  described  in  the  Agreed  Statement  of 
Facts,  and  a  ring  levee  as  there  described,  would 
you  have  considered  the  ring  levee  adequate  to 
provide  protection  against  water  coming  from  [97] 
the  west ;  that  is,  from  the  Peninsula  Drainage  Dis- 
trict No.  1  side  % 

A.  I  would  have  considered  it  approximately  as 
good  as  the  highway  fill,  in  view  of  the  fact  that  the 
culvert  existed  and  was  plugged,  knowing  that  that 
would  be  a  weak  spot. 

Mr.  Lowry :     You  may  examine. 

C  ross-Examination 
By  Mr.  Phillips: 

Q.  Would  you  recommend  taking  out  secondary 
levees '?  A.     Pardon  % 

Q.  Would  you  recommend  taking  out  secondary 
levees  ? 

A.  I  would  not  reconamend  building  them  in  the 
first  place. 

Mr.  Phillips:  Would  you  read  the  question, 
please  f 

(Last  question  read.) 
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A.  I  think  that  the  answer — the  only  way  I 
could  answer  that  question  is  that  if  a  levee  or  fill 
is  in  place  economically  it  would  not  be  sound  to 
take  it  out.  But,  basically,  on  the  concept  of  primary 
levees,  I  would  never  build  it  in  the  first  place. 

Q.  My  question  was,  would  you  recommend  tak- 
ing out  a  secondary  levee  that  was  there? 

A.     No. 

Q.  You  would  not,  as  I  understand  your  answer 
now.  Is  that  correct  ?  [98]  A.     That  is  correct. 

Mr.  Phillips :    I  think  that  is  all,  your  Honor. 

Mr.  Lowry:     That  is  all. 

(Witness  excused.) 

(Thereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day,  August  5,  1953,  at 
which  time  Court  reconvened  and  proceedings 
herein  were  resumed  as  follows.)  [99] 

R.  H.  BALDOCK 
was  produced  as  a  witness  in  behalf  of  the  Defend- 
ant and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.     Where  do  you  live,  Mr.  Baldock? 
A.     Salem,  Oregon. 

Q.     Are  you  employed  by  the  Oregon  State  High- 
way Commission?  A.     I  am. 
Q.     What  position  do  you  hold? 
A.     State  Highway  Engineer. 
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Q.     How  long  have  you  held  that  position? 

A.     Since  1932. 

Q.  In  general  what  are  your  duties  as  State 
Highway  Engineer'? 

A.  I  have  charge  of  engineering  matters  and 
am  the  chief  administrative  official  of  the  State 
Highway  Department. 

Q.  Are  you  familiar  with  the  Interstate  Bridge 
between  Portland,  Oregon,  and  Vancouver,  Wash- 
ington"? A.     I  am. 

Q.  Are  you  familiar  with  one  of  the  approaches 
to  that  bridge  known  as  Denver  Avenue? 

A.     I  am. 

Q.  Is  Denver  Avenue  an  Oregon  State  High- 
way? A.     It  is. 

Q.  Do  you  happen  to  know  about  when  Denver 
Avenue  became  an  [100]  Oregon  State  Highway? 

A.  It  was  placed  on  the  map  as  a  State  Highway 
in  1937. 

Q.  Has  Denver  Avenue  ever  since  been  an  Ore- 
gon State  Highway?  A.     It  has. 

Q.  Are  you  familiar  with  one  of  the  approaches 
to  the  Interstate  Bridge  known  as  Union  Avenue? 

A.     I  am. 

Q.     Is  Union  Avenue  an  Oregon  State  Highway? 

A.     It  is. 

Q.  About  when,  if  you  know,  did  it  become  an 
Oregon  State  Highway? 

A.     As  I  recall,  it  was  1931. 

Q.  Has  Union  Avenue  ever  since  been  an  Oregon 
State  Highway?  A.     It  has. 
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Q.  Do  you  recall  that  some  time  in  1942  a  pro- 
posal was  made  to  build  an  underpass  beneath  Den- 
ver Avenue?  A.     I  do. 

Q.  Did  that  proposal  come  to  your  attention,  Mr. 
Baldock?  A.     It  did. 

Q.  A^Hiat  was  the  purpose  of  the  proposed  under- 
pass? 

A.     To  give  access  to  the  town  of  Vanport. 

Q.  Was  this  a  proper  purpose  from  a  highway 
and  traffic  point  of  view?  A.     It  was. 

Q.  Was  there  some  safety  factor  involved  in 
providing  for  the  [101]  underpass? 

A.  It  would  have  been  highly  dangerous  to  try 
to  make  the  access  without  separating  the  opposing 
streams  at  grade. 

Q.  Did  that  require  the  construction  of  the  un- 
derpass? A.     It  did. 

Q.  Did  you  approve  the  proposal  for  the  con- 
struction of  the  underpass?  A.     I  did. 

Q.  Did  your  office  prepare  the  plans  for  the  con- 
struction of  the  Denver  Avenue  underpass? 

A.    Yes. 

Q.  Did  an  engineer  from  your  office  supervise 
the  construction  of  the  underpass  ?  A.     Yes. 

Q.  Do  you  remember  who  that  was,  Mr.  Bal- 
dock? A.     I  think  it  was  Mr.  Lowell  Johnson. 

Q.  Now,  did  the  plans  for  the  Denver  Avenue 
underpass,  as  prepared  by  your  office,  call  for  the 
construction  of  a  ring  levee  around  the  underpass? 

A.     No. 

Q.     Did  those  plans  call  for  the  construction  of 


United  States  of  America  247 

(Testimony  of  R.  H.  Baldock.) 

any  flood  control  structure  in  connection  with  the 

underpass  ?  A.     No. 

Q.  At  about  the  time  the  Denver  Avenue  under- 
pass was  constructed  was  a  suggestion  made  to  the 
Highway  Commission  by  [102]  Peninsula  Drainage 
District  No.  1  that  Denver  Avenue  should  be  re- 
garded as  a  levee?  A.     Yes. 

Q.  Wliat  was  the  position  of  the  Highway  Com- 
mission in  that  connection? 

A.  The  matter  was  discussed  with  the  Commis- 
sion's counsel  and  with  the  Commission  itself,  and 
on  the  advice  of  counsel  the  Commission  instructed 
Mr.  Devers,  who  was  counsel  at  that  time,  to  answer 
the  communication  and  to  advise  Peninsula  District 
No.  1,  that  at  no  time  had  the  Highway  Commission 
regarded  Denver  Avemie  as  a  dike  and  would  not 
do  so  now — or  then. 

Q.  Mr.  Baldock,  did  you  or  the  Oregon  State 
Highway  Commission  have  anything  to  do  with  the 
construction  or  maintenance  of  the  ring  levee  around 
the  underpass  ? 

A.  Well,  I  can't  recall.  I  know  we  had  nothing 
to  do  with  the  design,  and  I  can't  recall  whether  we 
looked  after  its  construction  or  not.  All  of  that  work 
was  done  with  Government  funds ;  none  of  the  State 
Highway  Funds.  And  we  merely  looked  after  the 
construction  of  the  underpass  so  as  to  safeguard  the 
interests  of  the  State  Highway  Department. 

Q.  I  see.  Were  you  present  on  Denver  Avenue 
on  the  evening  of  May  31st,  1948? 

A.     I  was. 
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Q.  Did  you  participate  in  the  flood  fight  ^Yhich 
was  conducted  [103]  on  Denver  Avenue  on  that 
date?  A.     I  did. 

Q.  Did  the  crews  from  the  Oregon  State  High- 
way Department  participate  in  that  flood  fight? 

A.     They  did. 

Q.  Was  equipment  belonging  to  the  Oregon  State 
Highway  Department  used  in  the  flood  fight? 

A.    Yes. 

Q.  Did  trouble  develop  at  the  site  of  a  culvert 
underlying  Denver  Avenue  somewhat  south  of  the 
underpass?  A.     It  did. 

Q.  Can  you  tell  us  generally  what  happened 
there  ? 

A.  Well,  for  quite  seme  time  we  thought  that 
we  would  lose  Denver  Avenue ;  in  other  words,  that 
the  flood  would  wash  through  it  at  that  point.  And 
only  by  the  use  of  some  mesh  material  that  was 
used  in  the  last  war  for  landing  fields  were  we  able 
to — with  that  and  sandbags — were  we  able  to  stop 
this  erosion.  I  told  them  that  they  should  get  their 
barricades  and  everything  ready  because  I  was 
afraid  that  the  flood  would  break  through  at  that 
point. 

Q.  Was  there  trouble  on  any  other  location  along 
Denver  Avenue? 

A.  Yes.  There  was  also  quite  serious  trouble  at 
the  north  end  of  Denver  Avenue,  not  far  from  the 
junction  with  Union. 

Q.     What  happened  there  ?  [104] 

A.     A  similar  erosion   and  boiling  and  the  re- 
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moval  of  material  by  the  floodwaters.  But  we  like- 
wise were  able  to  stop  it. 

Q.  Now,  assuming  the  ring  levee  had  not  failed, 
what  is  your  best  judgment  as  to  whether  Denver 
Avenue  would  have  been  able  to  withstand  the 
pressure  of  the  floodwaters? 

A.     It  is  my  opinion  it  would  not. 

Mr.  Lowry:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Phillips : 

Q.  It  did  withstand  it,  though,  didn't  it,  Mr.  Bal- 
dock? A.     Sir? 

Q.     It  did  withstand  it,  though,  didn't  it? 

A.     Withstood  it  until  the  ring  levee  gave  way. 

Q.    Yes. 

A.  But  it  was  being  continually  soaked  up  and 
getting  weaker  all  the  time,  in  my  opinion. 

Q.  Denver  Avenue  didn't  give  way;  it  was  the 
ring  levee,  wasn't  it  ? 

A.     That  is  right.  The  ring  levee  finally  gave  way. 

Q.  And  this  place  at  the  culvert  you  say  you  were 
afraid  of,  that  was  successfully  plugged?  It  didn't 
give  way  there,  did  it? 

A.     It  was  at  the  time,  yes. 

Q.     Pardon?  [105] 

A.     I  say,  we  did  plug  it  at  the  time. 

Q.     And  it  held,  didn't  it? 

A.     Yes,  it  did. 

Q.     The  only  place  that  the  water  went  through 
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Denver  Avenue,  was  when  the  ring  levee  broke  and 

where  the  ring  levee  broke;  isn't  that  so? 

A.     That  is  right. 

Q.  Now,  I  believe  you  say  that  you  consider  Den- 
ver Avenue  as  a  highway.  That  is  correct,  isn  't  it  ^ 

A.     That  is  right. 

Q.     And  so  advised  District  No.  1? 

A.     Yes. 

Q.  You  had  another  highway  to  the  west  of  Dis- 
trict No.  1,  named  Portland  Road,  down  there  on  the 
railroad  fill,  didn't  you? 

A.  I  don't  remember  the  name  of  it.  It  is  a 
section  that  goes  to  the  west  of  the  railroad  track. 

Q.     There  is  a  highway  there? 

A.     That  is  right. 

Q.  I  believe  it  is  admitted  that  it  is  Portland 
Road  down  there  on  the  railroad  fill  ? 

A.     A  highway  at  low  level,  yes. 

Q.     Beg  pardon? 

A.     It  is  a  highway  at  a  very  low  level. 

Q.     But  it  is  there,  isn't  it? 

A.     Yes.  [106] 

Q.  Now,  do  you  consider  that  as  anything  but 
a  highway? 

A.     That  is  all  it  is  as  far  as  I  am  concerned. 

Q.  What  would  you  consider  the  railroad  fill? 
Just  a  railroad  fill  and  a  railroad? 

A.  Well,  as  far  as  I  was  concerned,  it  was  a 
railroad. 

Q.  Nothing  else  but  a  railroad  and  a  railroad 
fill? 
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A.  I  understood  that  tlie  diking  districts  con- 
sidered it  as  a  dike,  bnt  we  were  not  interested  in 
dikes  and  had  nothing  to  do  with  them. 

Q.  You  also  knew  that  District  No.  2  considered 
Denver  Avenue  as  a  dike,  didn't  you? 

A.  Yes.  I  think  No.  1  w^ere  the  ones  that  con- 
sidered it  a  dike.  We  wrote  to  both  of  them. 

Q.     What  about  No.  2  to  the  east  of  it  there? 

A.  Well,  at  the  time  that  we  planned  to  pierce 
Denver  Avenue  with  the  underpass,  I  wrote  a  letter 
to  both  the  secretaries  of  District  1  and  District  2, 
and  told  them  that  w^e  were  planning  to  do  it,  and 
tliat  we  had  heard  rumors  that  they  considered  it  a 
dike,  which  we  would  not  acknowledge  and  accepted 
no  responsibility  therefor.  I  can't  remember  the 
exact  language,  but  w^ords  to  that  effect. 

Q.  Whatever  name  you  call  it,  it  was  a  pile  of 
dirt  there  with  a  concrete  top  on  it  that  stopped  the 
floodwaters;  isn't  that  correct? 

A.     Stopped  the  floodwaters  temporarily.  [107] 

Q.  Until  the  ring  levee  broke  that  you  had  noth- 
ing to  do  with?  A.     That  is  right. 

Q.  So  Denver  Avenue  did  not  break  and  it  did 
stop  the  water  so  far  as  Denver  Avenue  was  con- 
cerned, didn't  it? 

A.  It  did  up  to  that  time.  I  stated  that  I  don't 
think  it  would  have  very  long. 

Q.     You  said  that  before?  A.     Yes. 

Q.     But  it  did  hold,  didn't  it? 

A.     That  is  right;  it  did. 
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Q.  Now,  down  at  the  north  end  you  said  yon  had 
some  trouble  down  there.  That  was  successfully 
blocked,  too,  wasn't  it?  A.     We  did,  yes. 

Q.     Do  you  know  where  the  ring  levee  broke? 

A.  Well,  it  broke,  as  I  recall,  about  the  north- 
east quadrant,  more  to  the  east  than  the  north. 

Q.  Now,  Union  Avenue  had  a  couple  of  culverts 
through  it  and  also  it  had  an  imderpass  through  it, 
didn't  it? 

A.  I  can't  recall  the  underpass  on  Union.  It  had 
culverts  that  were  put  through  by  the  Drainage 
District. 

Q.  The  east  side  of  Union  Avenue,  Drainage 
District  No.  2,  east  of  Union  Avenue  was  drained  to 
the  west  down  to  the  pumping  station  by  the  side 
of  Denver  Avenue;  is  that  correct? 

A.     I  can't  tell  you,  sir.  [108] 

Q.     You  don't  know  that? 

A.     I  don't  recall  it,  no. 

Q.  Do  you  know  where  the  pumping  station  was 
out  there?  A.     Yes,  I  remember  it. 

Q.  Do  3^ou  know  that  there  was  no  pumping  sta- 
tion east  of  Union  Avenue  ? 

A.     I  don't  recall  any. 

Q.     That  is,  in  District  No.  2?  A.     Yes. 

Q.  Do  you  know  which  way  the  water  drained, 
whether  it  was  from  east  to  west  or  west  to  east, 
in  District  No.  2? 

A.  No,  we  were  not  interested  in  the  drainage, 
and  therefore  I  wasn't  advised  of  it. 

Q.     You  said  that  you  were  afraid  that  Denver 
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was  going  out,  and  that  you  were  down  there  work- 
ing on  the  flood  control;  that  you  wanted  to  save 
Denver  Avenue.  It  wasn't  just  Denver  Avenue  you 
Vv^anted  to  save,  but  it  was  the  people's  property 
east  of  Denver  Avenue,  was  it  not? 

A.  In  a  matter  of  gTeat  emergency  the  State 
Highway  Department  always  does  what  it  can  to 
help. 

Q.  Were  you  trying  to  save  the  lives  and  the 
property  of  people  east  of  Denver  Avenue  from  the 
floodwaters  ? 

A.  We  were  trying  to  stop  the  floodwaters  from 
breaking  through. 

Q.     Why? 

A.  Because,  in  the  first  place,  it  would  be  doing 
a  great  [109]  damage  to  property;  in  the  second 
place,  it  would  stop  traffic  on  Denver  Avenue.  It 
was  quite  apparent  that  Union  Avenue  would  fail 
quite  quickly,  and  it  subsequently  did;  so  we  were 
trying  to  keep  the  traffic  ways  free,  and  likewise 
do  what  we  could  to  help  out  other  people.  I  might 
say  in  a  matter  of  emergency  that  way  we  didn't 
ask  what  our  authority  was  or  what  our  respon- 
sibilities were,  or  anything.  We  were  just  trying 
to  help  everybody  else  that  was  working  there. 

Q.  And  along  the  same  line  there  were  any  num- 
ber of  volunteers,  weren't  there?  It  wasn't  only 
Highway  equipment  and  Highway  people;  there 
was  any  number  of  volunteers  trying  to  do  the 
same  thing?  A.     That  is  right. 

Q.     Isn't  that  true?  A.     That  is  right. 
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Q.  You  were  all  tryiBg  to  do  the  same  thing,  to 
hold  the  water  there  at  Denver  Avenue,  weren't 
you?  A.     That  is  right. 

Q.  Because  Denver  Avenue  was  the  best  place 
to  hold  the  water  that  you  had  out  there ;  isn  't  that 
right  ? 

A.  Well,  after  the  water  had  broken  through 
the  railroad  fill  Denver  Avenue  was  the  only  way 
to  keep  it  from  going  towards  the  east. 

Q.  What  did  you  consider  that  little  ring  levee 
around  there  that  was  attached  to  your  highway? 
Was  that  a  levee  of  any  [110]  kind,  or  was  that 
13art  of  your  highway,  or  what  was  that? 

A.  It  wasn't  part  of  the  highway.  It  was  added 
after  the  plans  were  prepared  for  the  Denver  Ave- 
nue underpass.  As  I  remember,  it  was  added  b}^ 
the  Housing  Administration.  I  know  that  we  had 
nothing  to  do  with  it,  and  never  assumed  any  re- 
sponsibility for  it. 

Q.     It  hooked  onto  your  highway,  didn't  it? 

A.     It  did.  We  gave  them  a  permit  to  do  that. 

Q.     On  both  ends? 

A.     Yes.  We  gave  them  a  permit  to  hook  on. 

Q.  Yes,  to  prevent  water  from  going  through 
there.   That  was  what  it  was  for,  wasn't  it? 

A.  It  was  for  whatever  their  purpose  was.  We 
had  no  purpose  in  it  whatsoever. 

Q.     Do  you  know  w^hat  purpose  it  was  for? 

A.  Well,  it  was  evident  that  it  was  a  ring  dike, 
yes. 

Q.     What? 


United  States  of  America  255 

(Testimony  of  R.  H.  Baldock.) 

A.  It  was  evident  that  it  was  a  ring  dike.  But 
we  told  them  and  we  told  everybody  else  in  writing 
that  we  didn't  consider  Denver  Avenue  a  dike,  had 
never  considered  it  a  dike,  and  would  pierce  it  in 
order  to  facilitate  traffic  flow  between  Denver  Ave- 
nue and  the  town  of  Vanport. 

Q.  Did  you  know  that  the  till  in  Denver  Avenue 
was  partiall}^  on  private  property? 

A.     Please?  [Ill] 

Q.  Did  you  know  that  the  fill  of  Denver  Avenue 
was  partially  on  private  property? 

A.  I  think  that  that  was  there  by  reason  of  slope 
easements.  It  is  quite  customary  to  get  certain 
right-of-way  by  slope  easements,  and  I  am  quite 
sure  that  there  are  slope  easements  on  Denver 
Avenue,  although  I  have  never  checked  it. 

Q.  You  haven't  looked  at  the  deeds  from  Mult- 
nomah County?  A.     No,  I  haven't. 

Q.  Nor  your  contract  with  Multnomah  County; 
you  haven't  looked  at  that? 

A.  Yes,  I  have,  but  it  has  been  quite  some  time 
ago. 

Mr.  Phillips:     I  think  that  is  all. 

The  Court:  About  this  right-of-way  on  Denver 
Avenue.   Is  that  in  the  stipulation? 

Mr.  Lowry:  Yes,  your  Honor,  and  the  deeds 
from  Multnomah  County. 

The  Court:  That  is  all  right.  I  thought  that  was 
the  case,  but  I  wanted  to  be  sure. 

Mr.  Lowry :     Yes,  it  is  in. 
(Witness  excused.) 
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Mr.  Lowry:  That  closes  the  Government's  case, 
your  Honor.  [112] 

F.  R.  SCHANCK 

was  recalled  as  a  witness  in  behalf  of  the  Plaintiffs, 
in  rebuttal,  and  was  further  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Phillips: 

Q.  Mr.  Schanck,  are  you  acquainted  with  that 
railroad  fill  to  the  west  of  District  No.  1? 

A.  I  have  observed  it,  and  I  have  talked  to  the 
men  who  were  there  when  it  was  built. 

Q.  Have  you  made  a  study  of  the  constniction 
of  that  railroad  filH  Do  you  know  how  it  was  con- 
structed '? 

A.  I  of  course  have  observed  the  size  and  shape 
of  it,  but  the  information  as  to  how  it  was  con- 
structed came  to  me  from  the  engineers  who  were 
in  charge  of  it. 

Q.     And  this  pre-trial  order?  A.     Yes. 

Q.  In  your  opinion,  Mr.  Schanck,  I  will  ask 
you  whether  or  not  the  Denver  Avenue  fill  was 
more  effective  in  stopping  water  coming  from  the 
west  to  the  east  than  the  railroad  fill? 

A.     Yes,  sir;  very  much  more  effective. 

Mr.  Phillips:     I  think  that  is  all. 

Mr.  Lowry :     That  is  all. 

(Witness  excused.) 

Mr.  Phillips:  That  is  our  case,  your  [113] 
Honor. 
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Mr.  Lowry:     We  are  through. 

The  Court:  What  do  you  want  to  do  about  su]> 
mission,  now? 

Mr.  Lowry :  Your  Honor,  I  think  under  the  cir- 
cumstances it  might  be  helpful  to  the  Court  and  I 
certainly  think  we  would  appreciate  the  opportunity 
to  brief  the  case  and  argue  it,  if  that  is  satisfactory. 

The  Court:  I  assume  that  that  will  be  the  line 
to  be  followed.  How  much  time  do  you  want  for 
briefs  ? 

Mr.  Ralston :  Your  Honor,  I  assume  that  it  will 
take  approximately  three  weeks,  in  view  of  the  fact 
I  would  like  to  have  the  testimony  transcribed  be- 
fore we  write  the  brief.  I  would  therefore  ask  your 
Honor  that  we  be  permitted  to  present  our  brief 

The  Court:  Let's  settle  the  question  of  a  tran- 
script first.  The  transcript  w^on't  be  very  long,  even 
the  whole  of  it.   Are  you  ordering  the  transcript? 

Mr.  Lowry:    Yes,  your  Honor. 

(Discussion  in  re  time  for  preparing  tran- 
script.) 

The  Court:  All  right.  I  will  set  10  days  for 
delivery  of  the  transcript.  Then  how  much  time 
do  you  want  from  that? 

Mr.  Ralston :     Until  September  15th,  your  Honor. 

The  Court:    All  right. 

Mr.  Lowry:  Then  I  would  like  to  have  one 
month,  your  Honor,  because  this  material  has  to 
go  to  Washington.  [114] 

The  Court:  Yes.  October  15th  for  your  brief, 
and  a  reply  brief  in  10  days  thereafter,  or  October 


258  Mearl  C.  TiUmun,  et  ux.,  vs. 

25th.  At  that  time,  if  I  feel  it  is  necessary,  I  shall 
order  an  oral  argument,  after  all  the  ])riefs  are  in. 

Mr.  Lowry:     Thank  you  very  much. 

The  Court:  If  I  don't,  I  will  go  ahead  and  de- 
cide the  case.  After  I  see  all  the  briefs  if  I  feel 
there  is  a  necessity  for  oral  argument  I  will  order 
it  and  advise  you  and  set  a  convenient  time. 

I  appreciate  the  care  with  which  this  pre-trial 
order  has  been  prepared.  It  seems  to  me  it  is  very 
well  done,  and  I  compliment  counsel. 

(Whereupon  proceedings  in  the  above  matter 
on  said  day  were  concluded.)  [115] 

Reporter's   Certificate 

I,  John  S.  Beckwith,  an  Official  Reporter  of  the 
above-entitled  Court,  do  hereby  certify  that  on 
August  4  and  5,  1953,  I  reported  in  shorthand  the 
proceedings  had  in  the  above-entitled  matter;  that 
I  thereafter  caused  my  said  shorthand  notes  to  be 
reduced  to  typewriting  under  my  direction,  and  that 
the  foregoing  transcript,  consisting  of  Pages  num- 
bered 1  to  115,  both  inclusive,  constitutes  a  full, 
true  and  accurate  transcript  of  said  proceedings  so 
reported  by  me  in  shorthand  on  said  dates,  as  afore- 
said, and  of  the  whole  thereof. 

Dated  this  13th  day  of  August,  1953. 

/s/  JOHN  S.  BECKWITH, 
Official  Reporter. 

[Endorsed] :     Filed  February  11,  1954. 
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EXHIBIT  No.  8 

Yo.  And.  Files  Denver  Avenue  Underpass 

Prime  Contract  No.  HA(ORE-35053)cph-101 

Contract 

Between  Kaiser  Company,  Inc.,  ''Contractor" 

and 
Tower  Sales  &  Erecting  Company,  "Subcontractor" 

Portland,  Oregon— October  20,  1942 

Agreement 

This  Agreement,  Made  and  entered  into  this  20th 
day  of  October,  1942,  by  and  between  Kaiser  Com- 
pany, Inc.,  a  Nevada  Corporation,  (Portland 
Yard),  hereinafter  called  the  "Contractor,"  and 
Tower  Sales  &  Erecting  Company,  a  Corporation, 
6100  N.  E.  Columbia  Boulevard,  Portland,  Oregon, 
hereinafter  called  the  "Subcontractor," 

Witnesseth : 

Whereas,  the  Contractor  has  heretofore  entered 
into  a  contract  dated  August  1,  1942,  with  the 
United  States  of  America  (hereinafter  called  the 
"Owner"),  represented  by  the  Federal  Public 
Housing  Authority,  (hereinafter  called  the  ' '  author- 
ity"), being  Contract  No.  HA  (Ore-35053)  cph- 
101,  (hereinafter  called  the  "Principal  Contract"), 
for  the  construction  of  certain  housing  units  to- 
gether with  necessary  school  and  other  public  build- 
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Exhibit  No.  8 — (Continued) 
ings  and  utilities  (all  of  the  aforesaid  being  herein- 
after called  the   "Facilities"),  in  the  vicinity   of 
Portland,  Oregon;  and 

Whereas,  Subcontractor  has  read  and  is  familiar 
with  each  and  every  part  of  said  Principal  Contract 
and  the  respective  rights,  powers  and  benefits  and 
liabilities  of  the  Contractor  and  the  Authority  there- 
under; and 

Whereas,  it  is  the  desire  of  the  parties  hereto 
that  Subcontractor  shall  perform  certain  work  in 
connection  with  the  construction  of  the  Facilities; 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  compensation  as  hereinafter  provided  to  be 
paid  by  the  Contractor  to  the  Subcontractor  and  the 
mutual  covenants,  agreements  and  conditions  here- 
inafter contained,  the  parties  hereto  agree  as  fol- 
lows: 

Article  I. 

Statement  of  the  Work 

The  Subcontractor  shall  in  the  shortest  possible 
time  furnish  the  labor,  materials,  tools,  machinery, 
equipment,  facilities,  supplies,  and  services  not 
furnished  by  the  Contractor  or  the  Authority  and 
do  all  things  necessary  for  the  construction  and 
completion  of,  and  shall  construct  and  complete  the 
following : 

A  highway  underpass  under  Denver  Avenue  north 
of  the  City  of  Portland  in  Multnomah  Coimty,  Ore- 
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gon,  providing  access  to  and  egress  from  the  Facili- 
ties.  The  work  to  be  performed  shall  include: 

(1)  The  construction  and  maintenance  (during 
the  construction  period)  of  temporary  traffic  detour 
bridges  and  the  dismantling  thereof  upon  comple- 
tion of  the  construction  period; 

(2)  The  obtaining,  transportation  and  placing  of 
all  necessary  fill  material; 

(3)  The  performance  of  all  necessary  grubbing 
and  clearing  work ; 

(4)  The  placing  of  all  necessary  curbing  and  the 
paving  and  finishing  of  ramps  to  the  underpass ; 

(5)  The  performance  of  all  other  items  of  work 
shown  in  Exhibit  "A"  mentioned  in  Article  V 
hereof. 

all  of  the  foregoing  being  herein  called  the  "Work." 

Any  labor,  materials,  tools,  machinery,  equip- 
ment, facilities,  supplies  or  services  furnished  to 
Subcontractor  by  Contractor  in  connection  with  the 
performance  hereof  will  be  billed  to  and  paid  by 
the  Su1)contractor  at  cost  or  the  reasonable  market 
value  thereof,  whichever  the  Contractor  elects. 

Such  Work  shall  be  executed  in  the  best  and  most 
workmanlike  manner  by  qualified,  careful  and  effi- 
cient workers  in  strict  conformity  with  Oregon 
State  Highway  Commission  Plans  and  Specifica- 
tions Nos.  7778  and  7779,  which  plans  and  specifica- 


262  Mearl  C.  Tillman,  et  tix.,  vs. 

Exhibit  No.  8 — (Continued) 
tions    are   by   this   reference    incorjoorated   in   this 
contract  as  fully  as  though  set  forth  herein. 

The  Subcontractor  shall  complete  the  work  by  the 
12th  day  of  December,  1942.  The  time  of  comple- 
tion shall  be  extended  by  the  time  during  which 
Subcontractor  is  delayed  in  said  work  by  the  acts 
of  omission  or  commission  of  Contractor,  or  the 
employees  or  agents  of  Contractor,  or  the  acts  of 
God,  or  the  elements,  which  Subcontractor  could  not 
reasonably  foresee  and  provide  against,  or  other 
causes  beyond  Subcontractor's  control,  including 
strikes,  boycotts,  or  like  obstructive  action  by  em- 
ployees or  labor  organizations,  or  lock-outs  or  other 
defensive  action  by  other  emjiloyers,  whether  gen- 
eral or  individual,  or  by  an  organization  of  other 
employees,  or  by  the  order,  regulation  or  action  of 
any  government  or  acting  authority.  Subcontractor 
shall  not  be  entitled  to  and  hereby  waives  any  and 
all  damages  which  it  may  suffer  by  reason  of  Con- 
tractor hindering  or  delaying  Subcontractor  in  the 
progress  of  said  work,  or  any  portion  thereof  or 
from  any  cause  whatsoever. 

As  a  condition  precedent  to  the  award  of  any 
order  or  contract  hereunder,  the  Subcontractor  shall 
obtain  the  approval  of  the  Authority  or  its  duly 
authorized  representative,  and  upon  the  approval 
of  the  Authority  or  its  duly  authorized  representa- 
tive the  Subcontractor  may  award  orders  or  con- 
tracts upon  the  basis  of  market  or  negotiated  prices. 
There  shall  be  no  mingling  of  purchases  covering 
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materials  or  services  required  under  this  contract 
and  those  required  hj  the  Subcontractor  for  other 
work. 

Article  II. 

No  Representations  to  Subcontractor 

It  is  distinctly  understood  and  declared  by  the 
Subcontractor  that  this  agreement  is  made  for  the 
consideration  herein  named  and  that  the  Subcon- 
tractor has,  by  careful  examination,  satisfied  Sub- 
contractor as  to  the  nature  and  location  of  the  work, 
the  conformation  of  the  ground,  the  character, 
quality  and  quantity  of  the  materials  to  be  en- 
countered, the  character  of  equipment  and  facilities 
needed  preliminary  to  and  during  the  prosecution 
of  the  work,  the  general  and  local  conditions,  and 
all  other  matters  which  can  in  any  way  aifect  the 
work  under  this  agreement.  No  verbal  agreement 
or  conversation  with  any  officer,  agent  or  employee 
of  the  Contractor,  shall  affect  or  modify  any  of  the 
terms  or  obligations  herein  contained. 

Article  III. 

Inspection 

All  materials  and  workmanship  furnished  in  the 
performance  of  this  Contract  shall  be  subject  to 
inspection  and  test  by  the  Contractor,  the  Author- 
ity and  the  Oregon  State  Highway  Commission, 
at  any  and  all  times  during  the  manufacture  or  con- 
struction and  at  any  and  all  places  where  such 
manufacture   or   construction   is   carried   on.     The 
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Authority  and  the  Oregon  State  Highway  Commis- 
sion acting  by  and  through  the  Contractor  shall 
have  the  right  to  reject  materials  and  workmanship 
determined  to  be  defective,  and  require  correction 
or  replacement  thereof,  at  the  Subcontractor's  ex- 
pense, if  the  defect  is  due  to  the  act,  neglect  or 
default  of  the  Subcontractor  or  its  agents  or  em- 
ployees. 

Article  IV. 

Changes 

The  Authority  or  its  duly  authorized  representa- 
tives may,  by  written  order,  approve  changes  in  or 
additions  to  the  Work  to  be  performed  hereunder, 
provided,  however,  that  in  all  such  cases  Contractor 
and  Subcontractor  shall  value  or  appraise  such 
changes  in  a  fair  and  reasonable  manner,  and  add 
to  or  deduct  from  the  amount  herein  agreed  to  be 
paid  to  Subcontractor  at  pro  rata  rates,  but  in  no 
case  shall  such  changes  be  made  unless  notice  in 
w^riting  is  given  to  Subcontractor  by  Contractor. 

Article  V. 

Compensation 

Contractor  agrees  to  pay  Subcontractor  for  all 
work  performed  hereunder  in  conformance  with 
said  plans  and  specifications,  the  following  amounts, 
to  wit: 

See  attached  pajonent  schedule  marked  Exhibit 
"A"  and  by  this  reference   made   a  part  hereof. 
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Some  of  the  quantities  and  amounts  shown  in  the 
said  Exhibit  "A"  have  been  estimated  for  the  imr- 
pose  of  determining  the  approximate  contract  price 
of  this  agreement.  The  actual  quantities  of  work 
performed  hereunder  may  be  more  or  less  than 
those  herein  stated,  and  it  is  agreed  that  payment 
shall  be  made  for  the  actual  quantities  of  work  per- 
formed under  the  items  shown  in  the  said  Exhibit 
''A"  multiplied  by  the  stated  unit  prices,  if  any. 
The  amount  to  be  paid  for  "lump  sum"  items  shall 
not  vary,  regardless  of  the  actual  quantities  of  work 
performed  under  such  items. 

Article  VI. 

Terms  of  Pajmient 

Payment  of  the  compensation  provided  for  in 
Article  V  hereof  will  be  made  monthly  in  accord- 
ance with  the  progress  of  the  work  and  estimates 
thereof  prepared  by  the  Engineering  Department 
of  the  Contractor,  less  10%.  The  remaining  10% 
shall  be  included  in  the  final  payment;  provided, 
however,  that  such  final  payment  shall  not  be  made 
until  to  the  satisfaction  of  the  Contractor,  all  liens 
or  attachments  which  have  been  filed  or  levied  in 
connection  with  the  work  provided  for  herein  are 
satisfied  and  discharged  of  record.  The  Contractor's 
calculations  of  such  estimates  shall  be  final,  con- 
clusive and  binding  upon  Subcontractor. 
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Article  VII. 

Acceptance  of  Work 

It  is  mutually  agreed  that  no  payment  made 
under  this  agreement,  except  the  final  payment 
shall  be  evidence  of  the  performance  of  this  agree- 
ment either  wholly  or  in  part,  and  that  no  payment 
shall  be  construed  to  be  an  acceptance  of  defective 
work  or  improper  materials. 

Article  VIII. 

Insurance  and  Bond 

If  requested  by  Contractor,  Subcontractor  shall 
furnish  at  its  own  cost  and  expense,  two  separate 
bonds,  one  for  ''Performance"  coverage  in  the 
amount  of  50%  of  the  contract  price,  and  the  other 
for  "Pa\Tiient"  coverage  in  the  amount  of  50% 
of  the  contract  price,  the  two  together  being  equal 
to  100%  of  the  contract  price.  The  latest  revision 
of  Government  Standard  Form  25  (''Perform- 
ance") and  Form  25-A  ("Payment")  shall  be  used, 
and  the  bonds  shall  be  issued  by  a  bonding  com- 
pany on  the  approved  list  of  the  Treasury  Depart- 
ment (Form  356).  The  Federal  Public  Housing 
Authority  as  well  as  the  Contractor  shall  be  named 
as  01)ligee  on  the  bonds.  Such  Bonds  shall  be  fur- 
nished, if  required  by  Contractor,  before  any  work 
is  commenced  under  this  contract. 

Subcontractor  shall  procure,  carry  and  maintain 
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on  all  of  its  operations  hereunder,  such  policies  of 
insurance,  in  such  amounts  and  insuring  against 
such  risks  as  Contractor  may  require.  Such  policies 
shall  include,  without  limitation.  Workmen's  Com- 
pensation Insurance,  Public  Liability  and  Property 
Damage  Insurance,  and  Automobile  Public  Liability 
and  Property  Damage  Insurance.  Such  policies 
shall  be  in  such  form  and  shall  be  issued  by  such 
company  or  companies  as  may  be  satisfactory  to 
Contractor.  Subcontractor  shall  pay  all  premiums 
on  such  insurance  and  on  the  bonds  herein  re- 
ferred to.  Subcontractor  shall  carry  Workmen's 
Compensation  Insurance  with  the  Industrial  Ac- 
cident Commission  of  the  state  of  Oregon,  Sul)con- 
tractor  shall  furnish  to  Contractor  within  10  days 
after  the  commencement  of  work  hereunder  five 
(5)  certificates  of  insurance  from  the  insurance 
companies  or  carriers  providing  the  aforementioned 
insurance  coverage.  Such  certificates  shall  provide 
for  at  least  ten  (10)  days'  notice  of  cancellation, 
such  cancellation  notice  to  be  given  by  either  party 
to  the  insurance  contract  to  the  Contractor.  All  of 
such  policies  of  insurance  shall  carry  endorsements 
by  the  terms  of  which  Contractor  and  the  Authority 
as  their  interest  may  appear,  shall  be  deemed  addi- 
tional insureds. 

Article  IX. 

Title  to  Facilities 

Title  to  the  Facilities,  even  though  said  Facilities 
are  affixed  to  realty  belonging  to  or  leased  by  an- 
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other,  completed  or  in  the  course  of  construction, 
shall  be  in  the  Owner.  In  the  event  title  to  any 
materials,  tools,  machinery,  equipment,  and  sup- 
plies purchased  to  become  a  part  of  said  Facilities 
is  transferred  from  the  vendor,  or  supplier  prior  to 
delivery  at  the  site  or  on  approved  storage  site,  such 
title  shall,  upon  such  transfer,  vest  in  the  Owner. 
Title  to  any  such  materials,  machinery,  or  equip- 
ment ordered  from  any  vendor  or  supplier  to  the 
extent  that  the  Contractor,  Owner  or  Subcontractor 
makes  payment  therefor,  even  though  such  vendor 
or  supplier  has  not  made  delivery  thereof  at  the 
site  of  the  Facilities,  nor  completed  the  Work  re- 
quired of  him  with  respect  thereto  shall  vest  also 
in  the  Owner.  These  provisions  as  to  title  being 
vested  in  the  Owner  shall  not  operate  to  relieve  the 
Subcontractor  from  any  duties  imposed  under  the 
terms  of  this  Contract. 

The  Work  shall  be  positively  and  adequately 
identified.  The  Subcontractor  shall  record  the  inter- 
est of  the  Owner,  as  may  be  required  by  the  Author- 
ity in  the  Work  and  in  such  materials,  tools,  ma- 
chinery, equipment,  and  supplies,  and  shall  take  all 
necessary  steps  to  give  to  third  parties  notice  of 
such  interest.  The  Subcontractor  will  also,  upon 
request  of  the  Authority,  execute  and  deliver  to  the 
Authority  such  deeds,  bills  of  sale  or  other  instru- 
ments as  the  Authority  may  deem  necessary  to 
transfer  or  confirm  to  the  Owner  title  to  all  such 
property  or  any  other  rights  of  the  Authority  or 
Owner  hereunder  in  respect  to  the  Work. 
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Article  X. 

Liens 

Subcontractor  expressly  agrees  to  discharge  at 
once  all  liens  which  may  be  filed  in  connection  with 
said  Work  and  hold  Contractor  and  the  Authority 
and  the  owners  of  the  premises  upon  which  the 
Work  is  to  be  performed,  harmless  therefrom.  In 
the  event  that  Subcontractor  fails  to  satisfy  said 
liens,  Contractor,  upon  five  (5)  days'  written  notice 
may  satisfy  said  liens  and  deduct  the  cost  thereof 
from  any  money  due  Subcontractor  from  Con- 
tractor, or  may  demand  and  receive  payment  there- 
for from  Subcontractor. 

Article  XI. 

Subcontractor  to  Remove  Debris  and  Materials 

Upon  termination  or  completion  of  said  work, 
Subcontractor  shall  remove  all  debris  and  waste 
material  and  leave  the  premises  in  a  neat  and  clean 
condition,  all  to  the  satisfaction  of  Contractor. 
Scrap  and  other  material  of  value  not  incorporated 
in  the  facilities  shall  be  turned  over  to  or  left  with 
Contractor. 

Article  XII. 

Subcontractor  Not  Agent  of  Contractor 

In  the  execution  of  the  work  provided  for  herein, 
Subcontractor  shall  operate  as  an  independent  Con- 
tractor,  and  not   as  the  agent   of  the   Contractor. 
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It  is  expressly  agreed  that  Subcontractor  shall  hold 
Contractor  free  and  harmless  from  all  liability  of 
every  kind  and  nature,  and  from  all  claims  for 
damages  by  reason  of  any  act  or  representation  of 
Subcontractor,  its  agents  or  employees,  and  Sub- 
contractor hereby  covenants  and  agrees  to  indem- 
nify and  save  Contractor  harmless  from  all  costs 
and  expenses  growing  out  of  any  such  claim  or 
liability. 

Article  XIII. 

Taking  Over  or  Stopping  of  Work 

Should  Su])contractor  at  any  time  during  the 
progress  of  the  work  fail,  or  refuse,  or  neglect  to 
supply  sufficient  labor,  tools,  implements,  equip- 
ment, machinery  or  materials,  or  properly  skilled 
workmen  to  complete  same  with  reasonable  diligence 
and  dispatch,  except  when  due  to  circumstances 
which  Subcontractor  cannot  be  reasonably  expected 
to  control,  as  provided  in  Article  I  hereof,  and 
should  such  failure,  neglect,  or  refusal  continue  for 
five  (5)  days  after  written  notice  shall  have  been 
served  by  Contractor  on  Subcontractor,  Contractor 
is  hereby  given  the  right  to  take  over  the  said  work 
and  complete  it.  The  cost  to  Contractor  of  doing 
such  work  or  the  amount  Contractor  has  agreed 
herein  to  pay  Subcontractor  therefor,  whichever  is 
the  greater,  shall  be  deducted  from  any  moneys  du« 
Subcontractor,  under  this  agreement,  and  if  such 
cost  or  amount  exceeds  any  such  moneys  due  Sub- 
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contractor,  Subcontractor  agrees  to  reimburse  Con- 
tractor for  such  excess. 

Contractor  hereby  reserves  the  right  to  stop  said 
work  and  terminate  this  contract  at  any  time  upon 
written  notice,  it  being  understood,  however,  that  in 
any  such  event,  except  as  provided  in  the  next  pre- 
ceding paragraph  of  this  Article,  Contractor  shall 
pay  Subcontractor  for  all  work  done  in  conformity 
with  this  agreement  and  the  said  plans  and  specifi- 
cations, plus  a  reasonable  amount,  if  any,  to  be  de- 
termined by  Contractor,  representing  loss.  Subcon- 
tractor would  in  such  event  sustain  through  money 
expended  or  necessary  to  be  expended  by  Subcon- 
tractor as  a  result  of  the  inability  to  complete  the 
work  contemplated.  In  the  event  of  such  stoppage 
if  work  and  termination  of  this  agreement,  the 
consideration  provided  in  this  paragraph  shall  be 
paid  within  forty-five  (45)  days  after  the  date  of 
the  said  written  notice;  provided,  however,  that  in 
any  event,  final  payment  shall  not  be  made  until  all 
liens,  stop  notices  or  attachments  which  have  been 
filed  or  levied  in  connection  with  the  work  provided 
for  herein,  are  satisfied  and  discharged  of  record. 

Article  XIV. 

Patents 

The  Subcontractor  shall  hold  and  save  the  Con- 
tractor, and  the  Owner,  their  officers,  agents,  serv- 
ants and  employees  harmless  from  liability  of  any 
nature  or  kind,  including  costs  and  expenses,  for 


272  MearC  C.  Tillman,  et  ux.,  vs. 

Exhibit  No.  8 — (Continued) 
or  on  account  of  the  use  or  manufacture  of  any 
patented  or  unpatented  invention,  article,  or  ap- 
pliance manufactured  or  used  in  the  performance 
of  this  Contract,  including  their  use  by  or  for  the 
Government  after  installation;  Provided,  however, 
that  this  requirement  shall  not  be  construed  to  ex- 
tend to  anything  supplied  by  the  Owner  or  the  Con- 
tractor, or  which  the  Owner  or  Contractor  might 
direct  Subcontractor  to  purchase  in  connection  with 
this  contract. 

Article  XV. 

Eight-Hour  Law — Overtime  Compensation 

No  laborer  or  mechanic  doing  any  part  of  the 
work  contemplated  by  this  Contract,  in  the  employ 
of  the  Subcontractor  or  others  shall  be  required  or 
permitted  to  work  more  than  eight  hours  in  any 
one  calendar  day  upon  such  work  at  the  site  thereof, 
except  upon  the  condition  that  compensation  is 
paid  to  such  laborer  or  mechanic  in  accordance  with 
the  provisions  of  this  Article.  The  wages  of  every 
laborer  and  mechanic  employed  by  the  Subcon- 
tractor or  others  engaged  in  the  performance  of 
this  Contract  shall  be  computed  on  a  basic  day  rate 
of  eight  hours  per  day,  and  work  in  excess  of  eight 
hours  per  day  is  permitted  only  upon  the  condi- 
tion that  every  such  laborer  and  mechanic  shall  be 
compensated  for  all  hours  worked  in  excess  of  eight 
hours  per  day  at  not  less  than  one  and  one-half 
times  the  basic  rate  of  pay.  For  each  violation  of 
the  requirements  of  this  Article  a  penalty  of  $5.00 
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shall  be  imposed  upon  the  Subcontractor  or  other 
person  for  each  laborer  or  mechanic  for  every 
calendar  day  in  which  such  employee  is  required  or 
permitted  to  labor  more  than  eight  hours  upon  said 
Work  without  receiving  compensation  computed  in 
accordance  with  this  Article,  and  all  penalties  thus 
imposed  shall  be  withheld  for  the  use  and  benefit  of 
the  Government;  Provided,  That  this  stipulation 
shall  be  subject  in  all  respects  to  the  exceptions 
and  provisions  of  U.  S.  Code,  Title  40,  Sees.  321, 
324,  325,  and  326,  relating  to  hours  of  labor,  as  in 
part  modified  by  the  provisions  of  Section  303  of 
Public  Act  No.  781,  76th  Congress,  approved  Sep- 
tember 9,  1940,  relating  to  compensation  for  over- 
time. 

Article  XVI. 

Convict  Labor 

(a)  The  Subcontractor  shall  not  employ  upon 
the  Work  covered  by  this  Contract  any  person  un- 
dergoing sentence  of  imprisonment  at  hard  labor. 

(b)  Qualifications  for  Employment.  There  shall 
be  no  discrimination  because  of  race,  creed,  color, 
national  origin  or  political  affiliations,  in  the  em- 
ployment of  persons  for  Work  on  the  Project. 

Article  XVII. 

Affidavit  Concerning  Rates  of  Pay  for  Labor 

(a)  The  Subcontractor  will  comply  with  the 
provisions  of  Public  Act  No.  324,  73rd  Congress, 
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approved  June  13,  1934,  (48  Stat.  948)  and  ^Yith  the 
provisions  of  the  regulations  issued  by  the  Secre- 
tary of  Labor  thereunder,  entitled,  "Regulations 
Applicable  to  Contractors  and  Subcontractors  on 
Public  Building  and  Public  Work  and  on  Building 
and  Work  Financed  in  whole  or  in  part  by  Loans 
or  Grants  from  the  United  States,"  published  in 
the  Federal  Register  March  1,  1941. 

(b)  This  Contract  is  subject  to  the  provisions 
of  the  Act  of  June  25,  1936,  (40  \j.  S.  C.  290),  en- 
titled, ''An  Act  to  provide  more  adequate  protec- 
tion to  workmen  and  laborers  on  projects,  buildings, 
constructions,  improvements,  and  property  wherever 
situated,  belonging  to  the  United  States  of  Amer- 
ica, by  granting  to  the  several  states  jurisdiction 
and  authority  to  apply  their  State  workmen's  com- 
pensation laws  on  all  property  and  premises  be- 
longing to  the  United  States  of  America. ' ' 

(c)  The  Subcontractor  shall  pay  all  mechanics 
and  laborers  employed  on  Work  under  this  Con- 
tract and  directly  upon  the  site  of  the  Work,  un- 
conditionally and  not  less  often  than  once  a  week, 
and  without  subsequent  deduction  or  rebate  on  any 
account,  the  full  amounts  accrued  at  time  of  pay- 
ment, computed  at  wage  rates  not  less  than  those 
which  may  be  determined  by  the  Secretary  of  Labor 
pursuant  to  the  provisions  of  the  Act  approved 
March  3,  1931,  (46  Stat.  1494)  to  be  the  prevailing 
rates  for  the  various  classes  of  such  laborers  and 
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mechanics;  and  the  scale  of  wages  to  be  paid  shall 
be  posted  by  the  Subcontractor  in  a  prominent  and 
easily  accessible  place  at  the  site  of  the  Work.  The 
Contractor  shall  have  the  right  to  withhold  from 
the  Subcontractor  so  much  of  accrued  payments  as 
may  be  considered  necessary  by  the  Authority  to 
pay  to  laborers  and  mechanics  employed  by  the 
Subcontractor  on  the  Work  the  difference  between 
the  rates  of  wages  required  by  the  Contract  to  be 
paid  laborers  and  mechanics  on  the  Work  and  the 
rates  of  wages  received  by  such  laborers  and  me- 
chanics and  not  refunded  to  the  Subcontractor  or 
his  agents.  The  Contractor  will  furnish  the  Sub- 
contractor with  the  wage  scale  determined  by  the 
Secretary  of  Labor  as  aforesaid,  and  until  such 
wage  scale  is  so  furnished,  the  Subcontractor  shall 
be  under  no  obligations  under  the  provisions  of  this 
paragraph. 

Article  XVIII. 

Domestic  Preference 

In  the  performance  of  the  Work  covered  by  the 
Contract,  the  Subcontractor,  material  men,  or  sup- 
pliers shall  use  only  such  unmanufactured  articles, 
materials,  and  supplies,  as  have  been  mined  or  pro- 
duced in  the  United  States,  and  only  such  manu- 
factured articles,  materials,  and  supplies  as  have 
been  manufactured  in  the  United  States  substan- 
tially all  from  articles,  materials,  or  supplies  mined, 
produced,  or  manufactured,  as  the  case  may  be,  in 
the  United  States ;  the  foregoing  provision  shall  not 
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apply  to  such  articles,  materials,  or  supplies  of  the 
class  or  kind  to  be  used  or  such  articles,  materials, 
or  supplies  from  which  they  are  manufactured,  as 
are  not  mined,  produced,  or  manufactured,  as  the 
case  may  be,  in  the  United  States  in  sufficient  and 
reasonably  available  commercial  quantities  and  of 
a  satisfactory  quality,  or  to  such  articles,  materials, 
or  supplies  as  may  be  excepted  by  the  head  of  the 
Department  under  the  proviso  of  Title  III,  Sec- 
tion 3  of  the  Act  of  Congress,  approved  March  3, 
1933,  (41  U.  S.  C.  10). 

Article  XIX. 

Not  Transferable 

This  Contract  shall  not,  nor  shall  any  interest 
therein,  be  transferred  by  the  Subcontractor  to  any 
other  person  or  persons  without  the  approval  of 
the  Contractor. 

Article  XX. 

Fees 

The  Subcontractor  warrants  that  he  has  not  em- 
ployed any  person  to  solicit  or  secure  this  Contract 
upon  any  agreement  for  a  commission,  percentage, 
brokerage,  or  fee  contingent  or  otherwise.  Breach 
of  this  warranty  shall  give  the  Contractor  the  right 
to  terminate  the  Contract,  or  in  its  discretion,  to 
deduct  from  the  contract  price  or  consideration  the 
amount  of  such  commission,  percentage,  brokerage, 
or  fee.  This  warranty  shall  not  apply  to  commis- 
sions payable  by  Subcontractors  upon  contracts  or 
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sales  secured  or  made  through  bona  fide  established 
commercial  or  selling  agencies  maintained  by  the 
Subcontractor  for  the  purpose  of  securing  business. 

Article  XXI. 

Officials  Not  to  Benefit 

No  Member  of  or  Delegate  to  Congress,  or  Resi- 
dent Commissioner,  shall  be  admitted  to  any  share 
or  part  of  this  Contract  or  to  any  benefit  that  may 
arise  therefrom,  but  this  provision  shall  not  be 
construed  to  extend  to  this  Contract  if  made  with 
a  corporation  for  its  general  benefit. 

Article  XXII. 

Disputes 

Except  as  otherwise  specifically  provided  in  this 
Contract,  if  any  doubts  or  disputes  arise  concerning 
any  question  hereunder  or  as  to  anything  in  the 
plans  or  specifications,  or  if  any  discrepancy  ap- 
pears between  said  plans  or  specifications  and  this 
Contract,  the  matter  shall  be  referred  at  once  to  the 
Federal  Public  Housing  Commissioner  for  deter- 
mination; and  his  decision  in  the  premises  shall  be 
conclusive  and  binding  upon  the  parties  hereto. 

Article  XXIII. 

Prohibition  Against  Employment  of 
Certain  Persons 

(a)  As  a  condition  to  the  employment  by  the 
Subcontractor  of  any  person  to  perform  any  of  the 
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Work  contemplated  by  this  Contract  and  who  will 
be  paid  from  any  funds  made  available  under  this 
Contract,  the  Subcontractor  shall,  if  the  Contractor 
or  the  Authority  so  directs,  require  such  person  to 
execute  and  to  file  an  affidavit  in  such  form  as  to 
satisfy  the  requirements  of  Public  Law  No.  5 
(77th  Congress),  but  the  execution  and  filing  of 
such  affidavit  shall  be  without  prejudice  to  the  right 
of  the  Contractor  or  the  Authority  to  require  such 
further  evidence  in  the  premises  as  it  may  deem 
desirable. 

(b)  The  Authority  may  require  the  removal  or 
discharge  of  any  person  employed  in  or  about  the 
Work  if  it  is  determined  that  the  employment  of 
such  person  is  detrimental  to  the  performance  of 
the  Work  under  this  Contract. 

Article  XXIV. 

Liability 

Except  as  otherwise  provided  herein,  Subcon- 
tractor expressly  agrees  to  indemnify  and  save  the 
Contractor  and  the  Authority  harmless  from  and 
against  any  and  all  claims,  loss,  damage,  injury 
and  liability  howsoever  same  may  be  caused  result- 
ing directly  or  indirectly  from  work  covered  by  this 
contract. 

Article  XXV. 

Attorney's  Fees 

In  case  Contractor  shall  bring  suit  to  compel 
performance  of  or  to  recover  for  breach   of  any 
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covenant,  agreement,  or  condition  herein  written, 
Subcontractor  agrees  to  pay  Contractor  such  sum 
as  the  court  may  adjudge  to  be  reasonable  as  at- 
torney's fees. 

Article  XXVI. 

Notices 

All  notices  given  to  the  parties  hereunder  shall  be 
directed  to  their  business  addresses  first  herein- 
above stated.  All  such  notices  shall  be  deemed 
properly  given  by  depositing  the  same  in  any 
United  States  Post  Office  in  an  envelope  with  post- 
age thereon  prepaid,  directed  to  the  parties  hereto 
at  such  addresses. 

Article  XXVII. 

Application  of  Principal  Contract  to 
Subcontractor 

In  his  performance  of  this  Contract,  Subcon- 
tractor shall  be  subject  to  and  shall  comply  with 
all  the  applicable  provisions  and  conditions  of  the 
Principal  Contract. 

Article  XXVIII. 
Overtime  Compensation 

(a)  The  Subcontractor  agrees  to  perform  the 
work  on  the  basis  of  a  three-shift  day  without 
shutdown  on  Saturdays,  Sundays,  or  other  holidays. 

(b)  The  w^ages  of  every  laborer  and  mechanic 
engaged  in  w^ork  on  the  Project  shall  be  computed 
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on  a  basic  day  rate  of  eight  hours  per  day.  When 
a  single  shift  is  employed,  eight  hours  of  continuous 
employment,  except  for  lunch  periods,  shall  con- 
stitute a  day's  work.  When  two  or  more  shifts  are 
employed,  seven  and  one-half  hours  of  continuous 
employment,  except  for  lunch  periods,  shall  consti- 
tute a  day's  work.  (Wherever  practicable  shifts 
shall  be  rotated.) 

Article  XXIX. 

Authority's  Representative 

Any  decision  or  determination  required  to  be 
made  by  the  Owner  or  the  Authority  will  be  made 
by  the  representative  of  the  Authority  located  at 
the  site  of  the  Project. 

Article  XXX. 

Contract  Subject  to  Approval  by  Authority 

This  Contract  shall  not  become  effective  unless 
and  until  it  is  approved  by  the  Authority. 

In  Witness  Whereof,  the  parties  hereto  have 
executed  this  Contract  as  of  the  day  and  year  first 
above  written. 

KAISER  COMPANY,  INC., 
Portland  Yard; 

By  /s/  A.  R.  NUMAN, 

Asst.  Gen.  Mgr., 
Contractor. 
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Witnessed  by: 

/s/  MARY  K.  MOORE. 

TOWER  SALES  &  ERECTING 
COMPANY, 

By  /s/  C.  FISHER, 
President, 

Subcontractor. 
Witnessed  by: 

/s/  ROSEMARY  ALEXANDER. 

Approved : 

GOV'T  REP., 

By  /s/  A.  A.  PIERSON, 
F.  P.  H.  A. 
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EXHIBIT  ''A" 

Item  Unit 

No.                 Description  Quantity            Price 

1.  Furnishing  Fir  peeled  piling..  4,400  Ft.         $       .40 

2.  Driving  piling 63  only             45.00 

3.  Furnishing  in  place  all  lum- 
ber in  permanent  bridge 126,000  Ft.           100.00 

4.  Furnishing  Detour  Bridge  in 

place 1  only  Lump  Sum 

5.  Removal  of  Detour  Bridge 1  only  Lump  Sum 

6.  Install    Traffic    Lights    and 

Signs  and  maintain  traffic All  Reqd.  Lump  Sum 

7.  Removal  of  old  pavement  on 

top  of  new  bridge 710  Sq.  Yds.  1.00 

8.  Excavation     for     Underpass 
Bridge  as  shown  on  Drawing 

No.  7778 7,000  Yds.  1.50 

9.  Removal  of  concrete  curb 3,200  Ft.  .50 

10.  Remove  12  light  standards 
and  reinstall  110  volt  light  cir- 
cuit per  State  Specification....  All  Reqd.  Lump  Sum 

11.  Fill  material  delivered  in 
place.     Payment     based     on 

truck    measure 80,000  Cu.  Yd.  1.10 

12.  Furnishing  in  place  gravel 
sub-base    material.    Payment 

based  on  truck  measure 2,500  Cu.  Yd.  2.00 

13.  Furnish  in  place  armour  coat 

oil  surfacing 9,000  Sq.  Yd.  1.00 

14.  Remove  and  reinstall  concrete 
curb  on  West  side  of  Denver 
Ave.     to    allow    for     detour 

bridge 300  Ft.  2.00 

15.  Furnish  and  install  concrete 

divider  strip 700  Lin.  Ft.  1.00 

16.  Concrete  in  place  as  ordered..         30  Cu.  Yd.  35.00 

17.  Furnish    and    install    18    in. 

culvert 300  Lin.  Ft.  4.00 

18.  Clearing  trees  and  brush,  East 
side  of  Denver  Ave.   in   fill 

areas All  Reqd.  Lump  Sum 

19.  Cleaning  up  of  site All  Reqd.  Lump  Sum 

[Endorsed] :     Filed  August  5,  1953. 
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Oregon  Shipbuilding  Corporation 
Portland,  Oregon 

August  28,  1942. 
State  Highway  Commission, 
State  of  Oregon, 
Salem,  Oregon. 

Gentlemen : 

Kaiser  Company,  Incorporated,  under  contract  to 
The  Maritime  Commission,  has  started  construction 
on  a  housing  project  to  house  six  thousand  families. 
This  project  will  lie  on  the  west  side  of  Denver 
Avenue  just  north  of  the  Columbia  Slough. 

At  the  present  time,  there  is  contemplated  only 
the  construction  of  two  entries  from  this  project, 
both  on  the  west  side  of  Denver  Avenue.  Due  to  the 
volume  of  traf&c  that  will  daily  go  in  and  out  of  this 
project,  plus  the  heavy  traffic  on  Denver  Avenue  at 
present,  this  is  not  felt  safe  or  adequate. 

We  therefore  request  the  State  Highway  Depart- 
ment to  build  entrance  roads  to  this  project  leading 
from  the  east  side  of  Denver  Avenue  to  the  project 
by  means  of  an  underpass.  We  would  appreciate  it 
if  this  construction  could  be  done  now  while  the 
houses  are  under  construction  and,  before  the  mat- 
ter has  become  further  complicated  by  the  flow  of 
traffic  in  and  out  of  this  area. 

We  would  appreciate  an  early  reply  from  you  on 
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this  subject  stating  your  position;  and,  if  favorable, 
any  information  we  might  have  on  how  we  could  bo 
of  assistance  to  you. 

Eespectfully, 

/s/  JOHN  E.  MEAD, 

Housing  Administrator. 
JEM  :en 

[Stamped] :     Received  August  29,  1942. 
[Endorsed]  :     Filed  August  5,  1953. 


EXHIBIT  No.  13 

September  1,  1942. 
Mr.  John  E.  Mead, 
Housing  Administrator, 
Oregon  Shipbuilding  Corporation, 
Portland,  Oregon. 

Dear  Sir: 

Confirming  phone  conversation  in  reply  to  your 
letter  of  August  28,  advise  that  the  project  you  de- 
sire, consisting  of  an  underpass  on  Denver  Avenue 
with  approach  ramps  in  the  various  quadrants  to 
permit  the  construction  of  a  traffic  interchange  elim- 
inating cross  traffic  at  grade,  should  be  initiated  by 
Admiral  Freeman  through  the  Public  Roads  Ad- 
ministration. 

This  department  will  be  very  glad  to  design  the 
structure  and  to  contract  its  construction,  provided 
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that  it  is  certified  as  an  access  road  project  and  fed- 
eral funds  are  provided  for  the  cost  of  the  work. 

Very  truly  yours, 

R.  H.  BALDOCK, 

Chief  Engineer. 
RHB  :HI 

Eeceived  October  9,  1942. 
[Endorsed] :     Filed  August  5,  1953. 


EXHIBIT  No.  14 

September  12,  1942. 
Mr.  T.  G.  Donaca,  Secretary, 
Peninsula  Drainage  District  No.  1, 
811  American  Bank  Building, 
Portland,  Oregon. 

Dear  Sir: 

The  Oregon  State  Highway  Commission,  in  co- 
operation with  the  Federal  Housing  Authority,  has 
under  consideration  the  construction  of  a  traffic 
interchange  at  the  point  where  the  access  road  to 
the  housing  development  in  Peninsula  Drainage 
District  No.  1  enters  Denver  Avenue  about  150 
yards  north  of  Columbia  Slough.  This  traffic  inter- 
change will  necessitate  cutting  through  the  Denver 
Avenue  embankment.  It  is  our  understanding  that 
the  continuing  of  the  Denver  Avenue  embankment 
as  a  dike  is  of  no  further  interest  to  your  district. 
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This  is  to  advise  you  of  our  tentative  plans  and  to 
further  advise  you  that  the  State  is  under  no  obli- 
gation to  maintain  the  road  grade  as  a  dike  facility 
in  any  respect. 

Very  truly  yours, 

E.  H.  BALDOCK, 
Chief  Engineer. 
GSP  :CM 
cc:  G.  S.  Paxson. 

Eeceived  September  15,  1942. 
[Endorsed]  :     Filed  August  5,  1953. 


EXHIBIT  No.  15 

October  10,  1942. 

Law  Offices  of 

Ivan  F.  Phipps 

1226  American  Bank  Building 

Portland,  Oregon 

Oregon  State  Highway  Commission, 
Salem,  Oregon. 

Attention:  Mr.  R.  H.  Baldock,  Chief  Engi- 
neer 

Gentlemen : 

Under  date  of  September  12,  1942,  you  addressed 
a  letter  to  Mr.  T.  G.  Donaca,  Secretary,  Peninsula 
Drainage  District  Number  One,  stating  that  the 
Commission  has  under  consideration  an  underpass 
imder  the  Denver  Avenue  Approach  to  the  Inter- 
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state  Bridge;  and  further,  that  the  State  is  under 
no  obligation  to  maintain  the  road  grade  as  a  dike 
facility. 

In  order  that  the  Peninsula  Drainage  District 
Number  One  may  determine  its  attitude  upon  this 
proposed  cutting  of  its  dike  protection,  it  is  re- 
quested that  you  kindly  furnish  us  a  copy  of  your 
proposed  plan.  Such  an  underpass  may  be  con- 
structed without  injury  to  the  District's  protection 
against  flood  waters  by  the  construction  of  a  suit- 
able flood  wall  or  bulkhead,  and  we  trust  that  you 
are  prepared  to  protect  the  District  in  this  manner. 

Since  the  District  was  established  with  Denver 
Avenue  as  one  of  its  dikes,  and  the  proceeding  un- 
der which  the  District  was  organized  was  regularly 
advertised  and  approved  by  the  Circuit  Court,  it 
would  seem  that  Multnomah  County,  and  the  State 
of  Oregon  as  successor  to  Multnomah  County's 
rights  and  obligations  in  connection  with  the  main- 
tenance of  the  highway,  are  definitely  imder  a  legal 
duty  not  to  impair  or  weaken  the  District's  dikes  or 
to  endanger  the  property  within  the  District.  In 
any  event  the  District  desires  to  examine  your 
tentative  plans  for  the  proposed  underpass,  and  will 
advise  you  as  to  its  position  in  the  matter  as  soon 
as  such  plans  have  been  received  and  examined. 

Yours  very  truly, 

/s/  IVAN  F.  PHIPPS, 
President,    Peninsula    Drainage    District    Number 
One. 

Received  October  13,  1942. 
[Endorsed] :     Filed  August  5,  1953. 
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EXHIBIT  No.  16 

October  13,  1942. 

Mr.  Ivan  F.  Phipps,  President, 
Peninsula  Drainage  District  Number  One, 
1226  American  Bank  Building, 
Portland,  Oregon. 

Dear  Sir: 

In  accordance  with  your  request  of  October  10,  I 
am  sending,  under  separate  cover,  a  print  showing 
the  general  location  and  arrangement  of  the  pro- 
posed traffic  interchange  at  the  Denver  Avenue 
Housing  Project.  I  am  also  sending  prints  from 
our  Drawings  No.  7778  and  7779  showing  the  plans 
for  the  structure  itself. 

Very  truly  yours, 

R.  H.  BALDOCK, 
Chief  Engineer. 
GSP:CM 

cc:  G.  S.  Paxson. 

[Endorsed]:     Filed  August  5,  1953. 
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EXHIBIT  No.  17 

Oregon  State  Highway  Commission 
Salem 

October  20,   1942. 

Mr.  Ivan  F.  Phipps,  President, 
Peninsula  Drainage  District  No.  1, 
1226  American  Bank  Building, 
Portland,  Oregon. 

Dear  Mr.  Phipps: 

I  have  just  been  handed  by  the  Highway  Engi- 
neer a  copy  of  your  letter  addressed  to  him  under 
date  of  October  tenth  with  respect  to  the  proposal 
of  the  Highway  Commission  to  construct  an  under- 
pass for  traffic  beneath  the  Denver  Avenue  ap- 
proach to  the  Interstate  Bridge. 

In  your  letter  you  indicate  that  it  is  your  position 
that  the  State  is  responsible  for  any  damage  which 
the  District  may  sustain  by  reason  of  the  construc- 
tion of  the  underpass.  I  cannot  accept  your  theory 
that  the  State  is  in  any  way  responsible  to  the  irri- 
gation district  for  any  damage  which  may  flow  from 
the  Highway  Commission's  proposed  plan  and  pur- 
pose. 

Tne  structure  through  which  it  is  proposed  to 
make  the  imderpass  is  a  highway  grade  and  has  al- 
ways been  such  since  its  construction.  It  is  my 
opinion  that  no  use  of  such  highway  grade  by  an 
irrigation  district  imposes  any  liability  on  the  State 
or  the  Highway  Department;  and,  therefore,  until 
I  am  otherwise  convinced,  I  shall  advise  the  High- 
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way  Commission  that  it  may,  without  liability,  use 
the  Denver  Avenue  approach  which  is  a  highway 
grade  for  any  use  consistent  with  and  which  con- 
tributes to  public  travel  and  public  convenience. 

I  don't  want  to  appear  arbitrary  in  this  matter, 
but  unless  there  is.  a  clear  liability  resting  on  the 
Highway  Commission  it  cannot  use  state  highway 
funds  for  anything  other  than  highway  purposes 
and  I  have  so  advised  the  Commission. 

Yours  very  truly, 

J.  M.  DEVERS. 
JMD:PW 

cc:  Henry  F.  Cabell, 
C.  B.  McCullough, 
G.  S.  Paxson, 
H.  G.  Smith. 

[Endorsed]  :     Filed  August  5,  1953. 


EXHIBIT  No.  18 

F.  T.  YOUNG 

Acting 

October  30,  1942. 
Mr.  Jerry  Kelly, 
Engineer, 
Kaiser  Company, 
Portland,  Oregon. 

Dear  Sir: 

Am   handing   you   herewith   specifications   dated 
October  28,  1942,  for  the  construction  of  the  Den- 
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ver  Avenue  Housing  Project  Road  Approaches  to 
the  Pacific  Highway  West  (N.  Denver  Avenue). 

Also,  am  furnishing  you,  for  your  guidance,  a 
cop.y  of  Standard  State  Highway  Sj:>ecifications  for 
Highway  Construction,  dated  September  15,  1940, 
and  Specifications  and  Contract  Agreement  for 
Highway  Bridge  Construction,  dated  August  1, 
1939. 

At  a  previous  time,  I  have  furnished  you  with  the 
following : 

Map  of  Road  Layout  into  Project,  Drav\^ing 
6B-6-4-,  dated  October,  1942. 

Standard  Structure  Plans,  Drawing  2050. 

Profiles  of  Road  Approaches,  dated  October, 
1942. 

Standard  Plans  for  Frame  Trestle,  Drawing 

7586. 

Preliminary  Estimate  of  Quantities. 

Plans   for   Underpass    Structure,    Drawings 
7778  and  7779. 

Typical  Roadbed  Sections,  October,  1942. 

Plan  of  Traffic  Separators,  September,  1942. 

In  accordance  with  our  understanding,  the  State 
is  to  have  an  inspector  on  all  w^ork  within  the  limits 
of  the  State  Right  of  Way,  or  pertaining  to  Denver 
Avenue  Crossing,  Trestle  Detour,  and  Approacli 
Roads. 
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If,  at  any  time,  I  can  be  of  assistance  to  yon 
personally,  please  feel  free  to  call  upon  me. 

Very  truly  yours, 

F.  T.  YOUNG, 

Acting  Division  Engineer. 
FTYrlH— End. 

cc:  H.  G.  Smith. 

[Endorsed]  :     Filed  August  5,  1953. 


EXHIBIT  No.  22 

Oregon  State  Highway  Commission 

F.  T.  Young 

Acting 

November  16,   1942. 
Mr.  Jerry  Kelly, 

Room  136,  Administration  Building, 

Kaiser  Company,  Inc., 

Swan  Island, 

Portland,  Oregon. 

Dear  Sir: 

Under  separate  cover,  am  mailing  you  two  copies, 
each,  of  the  profiles  of  approach  roads,  typical  sec- 
tions, and  vicinity  map,  drawing  6B-6-4,  all  in  con- 
nection with  the  proposed  underground  crossing  to 
the  Denver  Avenue  Housing  Project. 

Very  truly  yours, 

F.  T.  YOUNG, 

Acting  Division  Engineer. 
FTYrlH 

End. 

[Endorsed] :    Filed  August  5,  1953. 
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EXHIBIT  No.  23 

Permit 

Whereas,  Kaiser  Company,  Inc.,  and  the  Oregon 
Shipbuilding  Corporation  are  engaged  in  the  con- 
struction of  ships  and  other  facilities  for  the  United 
States  Government  in  or  near  Portland,  Oregon, 
and  in  coimection  with  said  operations  and  activities 
large  numbers  of  persons  are  employed;  and 

Whereas,  existing  housing  accommodations  and 
highway  facilities  are  inadequate  for  the  accommo- 
dation of  the  thousands  of  people  employed  by  said 
corporations;  and 

Whereas,  the  Federal  Public  Housing  Authority 
is  engaged  in  the  construction  of  a  housing  project 
(Project  No.  OEE-35053)  for  the  use  and  accommo- 
dation of  persons  employed  by  the  said  corpora- 
tions; and 

Whereas,  in  connection  with  said  housing  project 
and  in  cooperation  with  the  State  Highway  Com- 
mission there  has  been  designed  by  the  Highway 
Commission  and  is  being  constructed  by  the  Fed- 
eral Public  Housing  Authority  a  highway  project 
which  requires  the  construction  of  an  underpass 
beneath  Denver  Avenue,  which  is  a  state  highway 
under  the  jurisdiction  of  the  State  Highway  Com- 
mission; and 

Whereas,  the  State  Highway  Commission  recog- 
nizes the  urgent  need  of  the  early  completion  of  said 
highway  facilities,  includng  said  underpass; 
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Now,  Therefore,  a  permit  is  hereby  granted  to 
the  Federal  Public  Housing  Authority  for  the  con- 
struction of  an  underpass  within  the  right  of  way 
and  beneath  the  roadbed  of  Denver  Avenue,  but  sub- 
ject, however,  to  the  following  conditions  and  pro- 
visions : 

1.  Said  underpass  shall  be  constructed  at  state 
highway  engineer's  station  66+90.66. 

2.  Said  underpass  shall  have  an  unimpaired 
vertical  clearance  of  fifteen  feet  and  an  unimpaired 
horizontal  clearance  of  twenty-six  feet  for  each 
traffic  lane. 

3.  The  structure  and  appurtenant  facilities  shall 
be  built  in  accordance  with  plans,  specifications  and 
design  prepared  by  the  Highway  Commission, 
copies  of  which,  consisting  of  two  sheets,  are  at- 
tached hereto  and  by  this  reference  made  a  part 
hereof. 

4.  The  State  shall  at  its  expense  provide  an  in- 
spector or  inspectors  who  shall  be  present  during 
the  construction  of  said  project  and  shall  inspect 
and  supervise  the  w^ork. 

5.  The  permitee  may  construct  said  underpass 
and  appurtenant  facilities  with  its  own  forces  or  by 
contract  or  such  other  method  as  may  best  suit  the 
convenience  of  the  permittee. 

6.  During  construction  the  permittee  shall  cause 
proper  and  adequate  protection  to  be  maintained 
at  all  times  for  the  safety  of  the  members  of  the 
public  using  or  having  lawful  occasion  to  be  on  or 
about  Denver  Avenue. 
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7.  After  said  structure  has  ]3een  completed  it 
shall  be  maintained  by  the  State,  but  the  permittee 
shall  reimburse  the  State  for  all  expenditures  made 
in  connection  with  such  maintenance  of  the  struc- 
ture and  appurtenant  facilities  within  the  state 
highway  right  of  way;  provided,  however,  that  the 
permittee's  obligation  to  maintain  said  structure  or 
reimburse  the  State  for  its  maintenance  shall  not 
extend  beyond  the  duration  of  the  war;  and  pro- 
vided that  reimbursements  shall  be  for  actual  ex- 
penditures only,  and  in  no  event  shall  maintenance 
cover  any  part  of  the  project  which  is  outside  of 
the  state  highw^ay  right  of  way. 

8.  By  accepting  this  permit  the  permittee  shall 
thereby  assume  the  obligations  herein  specified. 

Dated  this  5th  day  of  November,  1942. 

OREGON  STATE  HIGHWAY 
COMMISSION. 

By  /s/  HARVEY  F.  CABELL, 
Chairman ; 

By  /s/  [Indistinguishable], 
Commissioner ; 

By  /s/  HERMAN  OLIVER, 
Commissioner. 
Attest : 

/s/  [Indistinguishable], 
Secretary. 
Approved : 

/s/  [Indistinguishable], 

State  Highway  Engineer. 
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Acceptance  of  Permit 

The  undersigned  Federal  Public  Housing  Au- 
thority hereby  accepts  the  foregoing  permit  and  as- 
sumes the  obligations  therein  imposed  on  it  and 
agrees  to  conform  to  the  same. 

Dated  this  12th  day  of  November,  1942. 

FEDERAL  PUBLIC  HOUSING 
AUTHORITY, 

By  /s  FRANK  M.  CRUTSINOER, 
For  the  Federal  Public 
Housing   Commissioner. 
JMD  :PW 

11/2/42. 


EXHIBIT  No.  24 

August  25,  1943. 
George  H.  Buckler,  Contractor, 
Attention  Mr.  Harold  Goodland, 
Lewis  Building, 
Portland,  Oregon. 

Dear  Sirs: 

Regarding  furnishing  clay  blanket  on  dike,  Den- 
ver Avenue: 

I  propose  and  agree  to  raise  dike  at  entrance  to 
Vanport  to  elevation  of  34.3  and  widen  top  to  width 
of  twelve  feet,  or  as  required,  at  the  unit  price  of 
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$1.00  per  cubic  yard.    This  quotation  is  based  on 
truck  measure. 

This  quotation  is  for  clay  fill  material  furnished 
by  me  and  in  place  on  the  dike  with  proper  slopes, 
and  top  compacted  with  bulldozer. 

EespectfuUy  submitted. 

FC/mby 

8/25/43 — Award.     $50.00    extra    for    clearing.     No 
grubbing. 


George  H.  Buckler — Contractor 
Portland,  Oregon 

Confirming 

Requisition :  No.  6234 

Date:  August  25,  1943. 
To:  Fred  Christensen, 

Address:  1017  S.  E.  34th,  Portland,  Oregon. 
Please   Enter   Our   Order  as   Follows,    Subject  to 

Conditions  Below: 

F.  O.  B. 

Terms:  Net 

Ship  to:  George  H.  Buckler,  Contractor, 
704  Lewis  Bldg., 
Portland,  Oregon. 

1.     Cash  discount  period  to  be  extended  if  neces- 
sary to  return  invoices  for  correction  of  errors,  or 
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failure  to  submit  required  number  of  copies,  by  the 
time  consumed  in  returning  such  invoices.  Terms 
and  discount  rate  to  be  shown  on  invoice. 

2.  The  right  to  cancel  this  order  is  reserved  if  the 
material  specified  is  not  shipped  at  the  time  prom- 
ised. 

3.  We  v/ill  pay  no  extra  charge  for  packing,  load- 
ing or  draying. 

4.  This  order  is  placed  subject  to  delays  or  can- 
cellation occasioned  by  accident,  strikes,  fires  or 
other  causes  beyond  the  control  of  either  party. 

5.  All  conditions  of  United  States  Statutes  ap- 
plicable to  sales  of  merchandise  for  use  on  United 
States  contracts  must  be  complied  with  by  the 
vendor. 

6.  In  accepting  this  order,  vendor  agrees  to  the 
terms  and  conditions  above. 

Description  Amount 

For  the  delivery  in  place  of  approximately 
7000  cu.  yds.  of  clay  fill  material,  to  meet 
with  the  approval  of  the  U.  S.  Army  En- 
gineers. To  place  material  as  per  plan. 
Price  to  be  $1.00  per  cubic  yard,  truck 
measure. 

Add  the  sum  of  $50.00  for  clearing  neces- 
sary brush  at  toe  of  slope. 

All  materials  to  be  placed  twenty  (20)  days 

after  notice  is  given  to  start. 
Estimated  amount  for  F.P.H.A.  purposes 

only $8,500.00 
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300.8h,  Additional  Work. 

Approved : 

F.P.H.A. 

4  copies  of  all  invoices  must  be  submitted  referring 
to  the  requisition  No.  Original  must  have  signed 
certification. 

Mail  All  Invoices  in  Quadruplicate  to:  George  H. 
Buckler — Contractor,  704  Lewis  Bldg.,  Port- 
land, Oregon. 

Invoices  must  state  order  number  and  point  of 
delivery. 

Prices  on  this  order  not  subject  to  change. 

In  accepting  this  order,  seller  agree  to  pay  all  in- 
dustrial insurance  and  unemployment  compensation 

taxes. 

GEORGE  H.  BUCKLER, 

Contractor. 
By  /s/  J.  W.  WEILER. 


George  H.  Buckler — Contractor 

704  Lewis  Building 

Portland,  Oregon 

September  26,  1943. 
Gentlemen : 

Our  work  in  connection  wdth  F.P.H.A.  Housing 
Project,  ORE-35053B,  located  at  Vanport  City, 
Oregon,  is  now  completed. 
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The  accounting  section  of  the  F.P.H.A.  has  re- 
quested that  final  claims  for  reimbursement  for  all 
material,  supplies  and  services  purchased  through 
our  firm  be  filed  not  later  than  October  10,  1943. 

Therefore,  if  you  have  any  unpaid  claims  perti- 
nent to  the  above  referred  to  project,  it  is  requested 
that  you  mail  us  detailed  statements  therefore,  in 
quadruplicate,  to  reach  us  not  later  than  October 
10,  1943. 

Failure  to  receive  a  statement  from  you  by  that 
date  mil  indicate  that  any  and  all  claims  for  your, 
account  have  been  paid  in  full,^  and  we  will  be  gov- 
erned accordingly. 

Very  truly  yours, 

GEOKGE  H.  BUCKLER, 

Contractor. 

By  /s/  J.  W.  WEILER, 
Field  Auditor. 
WTRrel 

[Endorsed] :     August  5,  1953. 
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EXHIBIT  No.  25 
(Copy) 

Fred  Christensen 

Contractor 

1017  S.E.  34th  Avenue 

Portland  15,  Oreg-on 

Sept.  25,  1943. 
In  Account  With 

George  H.  Buckler — Contractor, 
704  Lewis  Building, 
Portland,  Oregon. 

Your  Order  No. :   6234. 

Inv.  No. :   B-4240. 

Job  Location:   Dike  at  entrance  to  Vanport. 

Items  Quantity      Rate      Amount 

Clay  fill  in  place 8425  yds.       1.00       8,425.00 

Clearing    50.00 


8,475.00 


I  certify  that  the  above  bill  is  correct  and  just; 
that  payment  therefor  has  not  been  received;  that 
all  statutory  requirements  as  to  American  produc- 
tion and  labor  standards,  and  all  conditions  of 
purchase  applicable  to  the  transaction  have  been 
complied  with ;  and  that  State  or  local  taxes  are  not 
included  in  the  amounts  billed. 


Owner. 
Paid  10/19/43. 

[Endorsed] :     Filed  August  5,  1953. 
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EXHIBIT  No.  26 

[Endorsed]  :     Filed  Aii^ist  5,  1953. 

In  the  County  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  34 

In  the  Matter  of : 

THE      ORGANIZATION      OF      PENINSULA 
DRAINAGE  DISTRICT  NUMBER  TWO 

ORDER  ORGANIZING  DISTRICT 

Sept.  24,  1917. 

At  this  time,  in  accordance  Wi\X\  the  order  of  the 
court  heretofore  made,  comes  on  to  be  heard  the 
petition  in  the  matter  of  the  organization  of  Drain- 
age District  No.  Two,  of  R.  H.  Brown,  C.  C.  Colt, 
B.  C.  Darnall,  Kenwood  Land  Company  (a  corpora- 
tion), R.  W.  Schmeer,  A.  M.  Wright,  Columbia 
Valley  Trust  Companj^  (a  corporation).  Merchants 
Loan  &  Investment  Company  (a  corporation),  Pen- 
insula Industrial  Company  (a  corporation).  River- 
ton  Land  Company  (a  corporation),  Swinton  Land 
Company  (a  corporation),  Portland  Trust  Com- 
pany of  Oregon  (a  corporation),  L.  G.  Sontag, 
B.  E.  Cameron,  R.  M.  Walton  and  J.  W.  Hill,  all 
the  said  petitioners  appearing  in  open  court  by 
Carey  and  Kerr,  their  attorneys,  and  upon  the 
objections  to  the  organization  of  the  said  district 
made   and   filed   by   Green   C.   Love   and   Leonard 
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Exhibit  No.  26— (Continued) 
Gertz,  and  it  appearing  to  the  satisfaction  of  the 
Court  that  in  accordance  with  the  order,  due  and 
legal  notice  of  the  hearing  of  the  said  petition  has 
been  given  and  published  in  the  manner  required 
by  law,  by  the  County  Clerk  of  Multnomah  County, 
by  publication  of  such  notice,  together  with  copy 
of  the  petition  aforesaid,  once  each  week  for  four 
successive  weeks  in  The  Daily  Record-Abstract,  a 
newspaper  published  in  Multnomah  County,  Ore- 
gon, in  which  are  situate  the  lands  of  the  proposed 
drainage  district,  to  wit,  from  the  9th  day  of 
August,  1917,  to  the  6th  day  of  September,  1917, 
inclusive;  and  that  the  last  insertion  and  publica- 
tion thereof  was  more  than  fifteen  days  prior  to 
the  time  for  this  hearing  of  the  said  j^etition,  and 
due  proof  of  the  publication  aforesaid  has  been 
filed;  and  the  court  being  satisfied  that  the  notice 
and  proof  thereof  is  in  all  respects  regular  and  in 
accordance  with  the  law,  and  that  this  Court  has 
original  and  exclusive  jurisdiction  of  the  said 
drainage  district  and  of  the  said  proceedings,  and 
that  no  person  other  than  said  Love  and  said  Gertz 
has  objected  to  the  organization  or  incorporation 
of  the  said  drainage  district,  and  at  this  time  the 
petitioners  having  presented  the  said  petition  and 
evidence  in  support  thereof,  and  the  said  Love  and 
the  said  Gertz  having  also  appeared  and  offered 
evidence  against  the  petition,  and  the  Court  being 
satisfied  after  due  consideration,  that  the  said  Pen- 
insula Drainage  District  Number  Two   should  ])o 
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Exhibit  No.  26— (Continued) 
organized  and  the  petition  should  be  allowed,  and 
the  prayers  of  the  petitioners  should  ])e  granted; 
and  that  said  objections  should  be  overruled; 

The  Court  therefore  finds  that  the  petition  is  in 
due  form  and  it  contains  the  allegations  sufficient 
and  necessary  to  confer  jurisdiction,  and  also 
makes  its  findings  upon  the  facts  alleged  in  the 
petition  and  other  facts  necessary  and  proper  for 
the  determination  of  the  propriety  of  the  organi- 
zation of  the  said  district,  ^Yhich  are  as  follows: 

1.  The  l)oundary  lines  of  the  said  district  and 
a  description  of  all  lands  included  therein  are  as 
follows : 

Beginning  at  the  northeast  corner  of  John  Switz- 
ler  donation  land  claim  in  section  two  (2),  township 
one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon;  thence  south  along  the  east  line 
of  John  Switzler  donation  land  claim  1422  feet  to 
the  center  line  of  McBride  Slough;  thence  follow- 
ing center  line  of  McBride  Slough,  more  definitely 
described  by  following  meanders:  north  75 ""  30'  east 
300  feet,  south  44°  50'  east  1018.9  feet,  south  18° 
37'  east  921.3  feet,  south  25°  37'  west  400  feet,  south 
15°  57'  west  800  feet,  south  37°  43'  west  300  feet, 
south  40°  05'  west  700  feet,  south  50°  25'  west  300 
feet,  south  52°  23'  west  200  feet,  south  44°  25'  west 
200  feet,  south  40°  31'  west  99.8  feet,  south  34°  30' 
west  288  feet,  south  19°  26'  west  200  feet,  south 
9°  7'  west  430  feet,  to  the  intersection  of  McBride 
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Exhibit  No.  26— (Continued) 
Slough  with  Cohimbia  Slough;  thence  down  stream 
and  westerly  following  along  low  water  line  of 
Columbia  Slough  more  definitely  described  in  the 
following  meanders:  south  56°  10'  west  147.4  feet, 
south  69°  45'  west  107  feet,  south  75°  14'  west  450 
feet,  north  84°  11'  west  58  feet,  south  88°  53'  west 
240  feet,  north  67°  58'  west  1327.7  feet  to  the  north- 
east corner  of  Lewis  Love  donation  land  claim, 
north  61°  37'  west  1878.9  feet  to  the  center  line  of 
Love  Slough;  north  83°  51'  west  399.6  feet,  south 
71°  37'  west  102.2  feet,  south  39°  30'  west  630  feet, 
south  m°  07'  west  200  feet,  north  78°  11'  west  335 
feet,  north  58°  45'  west  942.8  feet,  north  68°  12' 
west  268.7  feet,  south  63°  26'  west  615  feet,  north 
56°  50'  west  776.5  feet,  north  68°  12'  west  538.5 
feet,  north  80°  33'  west  608.3  feet,  north  78°  40' 
west  369.0  feet,  north  62°  56'  west  1000.0  feet  more 
or  less  to  the  east  line  of  the  right  of  way  of  the 
Derby  Street  approach  to  the  Interstate  Bridge; 
thence  northerly  and  easterly  following  along  the 
east  line  of  said  right  of  way,  450  feet  along  a  6° 
curve  to  the  right  whose  chord  bears  north  8°  30' 
east,  thence  still  following  along  the  east  line  of 
said  right  of  way  north  11°  32'  east  5290.0  feet  to 
its  intersection  with  the  west  line  of  the  right  of 
way  of  the  Union  Avenue  approach  to  the  Inter- 
state Bridge,  thence  continuing  north  11°  32'  east 
across  the  Union  Avenue  approach  150  feet  more 
or  less  to  the  east  line  of  the  right  of  way  of  Union 
Avenue  approach,  thence  following  along  the  east 
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Exhibit  No.  26— (Continued) 
line  of  right  of  way  of  Union  Avenue  api^roach 
300  feet  more  or  less  to  the  north  line  of  G.  W. 
Force  donation  land  cliam;  thence  south  71°  east 
along-  the  north  line  of  said  claim  464.8  feet  south 
70°  east  574.2  feet  to  the  northwest  corner  of  J.  R. 
Switzler  donation  land  claim;  thence  south  71°  east 
3320,0  feet  to  the  northwest  corner  of  John  Switzler 
donation  land  claim;  thence  south  79°  50'  east  778% 
feet  to  the  northwest  corner  of  that  half  acre  tract 
owned  by  Portland  Railway  Light  &  Power  Com- 
pany, thence  south  87°  47'  east  150  feet  to  low  water 
line  of  Columbia  River,  thence  following  along  the 
low  water  line  of  Columbia  River  south  78°  east 
1750  feet,  north  76°  54'  east  386.9  feet,  north  85° 
east  156  feet,  south  89°  east  115  feet,  east  1150  feet, 
south  87°  east  770  feet  to  the  east  line  of  John 
Switzler  donation  land  claim;  thence  south  164  feet 
more  or  less  to  point  of  beginning,  containing 
1519.3  acres. 

All  of  the  above-described  lands  constitute  a  con- 
tiguous body  of  swamp,  wet  and  overflowed  lands. 

2.  The  total  acreage  included  in  the  said  lands 
and  to  be  included  in  the  district  aforesaid  is  fifteen 
hundred  nineteen  and  three-tenths  (1519.3)  acres, 
and  the  said  land  lies  wholly  within  Multnomah 
County,  Oregon. 

3.  The  names  of  the  owners  of  the  above-de- 
scribed land  to  be  included  in  the  said  district,  as 
shovA^n  by  the  records  of  the  County  of  Multnomah, 
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and  the  acreage  owned  by  each  of  such  owners,  re- 
spectively, are  as  follows: 

(1)  R.  H.  Brown  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  on  the  west  line  of  the  Jos. 
R.  Switzler  donation  land  claim  1039.5  feet  from 
the  southwest  corner  of  said  claim  in  section  ten 
(10),  township  one  (1)  north,  range  one  (1)  east, 
Willamette  Meridian,  Oregon;  thence  north  0°  24' 
east  along  the  west  line  of  said  claim  line  1700  feet ; 
thence  south  71°  east  3280.0  feet  more  or  less  to  the 
east  line  of  claim;  thence  south  along  east  claim 
line  1160.0  feet  more  or  less;  thence  north  71°  56' 
west  1800.0  feet  to  an  iron  pipe  on  south  shore  of 
Force  Lake;  thence  along  south  shore  of  lake  as 
follows:  South  89°  16'  west  164.7  feet,  north  58° 
west  198.0  feet;  south  82°  30'  west  297.0  feet,  south 
72°  west  339.0  feet  and  north  87°  west  462.0  feet  to 
point  of  l^eginning,  subject  to  the  rights  of  the 
public  in  the  highway  known  as  Union  Avenue  ap- 
proach to  the  Interstate  Bridge,  the  tract  herein 
described,  after  deducting  the  area  so  excepted,  con- 
taining 90.2  acres. 

(2)  C.  C.  Colt  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  on  the  west  line  of  the  Jos. 
R.  Switzler  donation  land  claim  4339.5  feet  from 
the  southwest  corner  of  said  claim  in  section  ten 
(10),  township  one  (1)  north,  range  one  (1)  east, 
Willamette  Meridian,  Oregon;  thence  north  0°  24' 
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east  along  the  west  line  of  said  claim  1600  feet  more 
or  less  to  the  northwest  corner  of  said  claim ;  thence 
south  71°  east  3320.0  feet  more  or  less,  to  the  north- 
east corner  of  said  claim;  thence  south  along  the 
east  line  of  claim  line  9.2  feet  to  the  north  line  of 
River  Boulevard  of  Bridgeton;  thence  along  the 
north  side  of  River  Boulevard  as  follows:  North 
77°  31'  west  637.0  feet;  thence  north  73°  31'  west 
730.11  feet  to  the  east  side  of  the  Portland  Railway 
Light  &  Power  Company's  right  of  way;  thence 
south  21°  0.5'  east  along  the  right  of  way  331.2 
feet;  thence  along  the  south  line  of  Bridgeton  as 
follows:  south  77°  31'  east  52.2  feet,  south  12°  29' 
west  25  feet,  south  77°  31'  east  245  feet,  south  12° 
29'  west  50  feet,  south  77°  31'  east;  thence  635.0 
feet  north  12°  29'  east  25  feet,  south  77°  31'  east 
145.0  feet,  north  12°  29'  east  25  feet,  south  77°  31' 
east  156.8  feet  to  the  east  line  of  Jos.  R.  Switzler 
donation  land  claim;  thence  south  along  the  east 
line  of  said  claim  1336.6  feet  more  or  less;  thence 
north  71°  west  3300  feet  more  or  less  to  point  of 
beginning,  subject  to  the  rights  of  the  public  in  the 
highway  known  as  Union  Avenue  approach  to  the 
Interstate  bridge  and  the  right  of  way  of  the  Port- 
land Railway  Light  and  Power  Company  mentioned 
below,  the  tract  herein  described,  after  deducting 
the  area  so  excepted,  containing  98  acres. 

(3)     B.  C.  Darnall  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  on  the  west  line  of  the  Jos. 
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E.  Switzler  donation  land  claim  2739.5  feet  from 
the  southwest  corner  of  said  claim  in  section  ten 
(10),  township  one  (1)  north,  range  one  (1)  east, 
Willamette  Meridian,  Oregon,  thence  north  0°  24' 
east  along  the  west  line  of  said  claim  1600  feet; 
thence  south  71"  east  3300  feet  more  or  less  to  the 
east  line  of  said  claim,  thence  south  along  the  east 
line  of  claim  1600  feet,  thence  north  71°  east  3280 
feet  more  or  less  to  point  of  beginning,  subject  to 
the  rights  of  the  public  in  the  highway  known  as 
Union  Avenue  approach  to  the  Interstate  bridge 
and  the  right  of  way  of  the  Portland  Railway  Light 
and  Power  Company  mentioned  below,  the  tract 
herein  described,  after  deducting  the  area  so  ex- 
cepted, containing  105.8  acres. 

(4)  E.  F.  Day  is  the  owner  of  the  following- 
described  land: 

Beginning  at  the  northwest  corner  of  the  Lewis 
Love  donation  land  claim  in  section  ten  (10),  town- 
ship one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon,  said  point  being  also  northeast 
corner  of  J.  Rankin  donation  land  claim;  thence 
north  89°  551/4'  west  along  the  north  line  of  J. 
Rankin  donation  land  claim  9.75  chains;  thence 
north  .03  chains;  then  south  89°  5514'  east  281.16 
feet;  thence  north  1232.36  feet  to  the  south  margin 
of  Force  Lake ;  thence  along  meanders  of  lake  south 
66°  east  277.7  feet,  south  80°  east  3.7  chains  to  the 
west  line  of  Jos.  R.  Switzler  donation  land  claim; 
thence  south  0°  24'  west  17.25  chains  to  the  south- 
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west  corner  of  Jos.  R.  Switzler  donation  land  claim ; 
thence  north  71°   37'  west  130.58  feet  to  point  of 
beginning,  containing  13  acres. 

Also  Beginning  at  a  point  on  the  north  line  of 
J.  Rankin  donation  land  claim  which  bears  north 
89°  55^/4'  west  9.45  chains  distant  from  the  northeast 
corner  of  the  J.  Rankin  donation  land  claim,  section 
ten  (10),  township  one  (1)  north,  range  one  (1) 
east,  Willamette  Meridian,  Oregon ;  thence  south  400 
feet  more  or  less  to  low  water  line  of  Columbia 
Slough ;  thence  westerly  along  the  low  water  line  of 
Columbia  Slough  to  a  line  w^hich  running  north 
.0°  01%'  west  and  south  .0°  OI14'  east  is  467.6  feet 
west  of  the  point  of  beginning;  thence  north  .0° 
0114'  east  360  feet  more  or  less  to  north  line  of  the 
J.  Rankin  donation  land  claim;  thence  south  89° 
5514'  east  along  the  J.  Rankin  donation  land  claim 
467.6  feet  to  point  of  beginning,  containing  3.7  acres. 

(5)  Leonard  Gertz  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  on  the  north  line  of  Perry 
Baker  donation  land  claim  and  center  line  of  that 
slough  known  as  McBridge  Slough,  said  point  being 
16  chains  east  of  the  northeast  corner  of  Perry 
Baker  donation  land  claim  in  section  two  (2),  town- 
ship one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon ;  thence  following  along  the  center 
line  of  McBride  Slough  south  18°  37'  east  670  feet, 
south  25°  37'  west  400  feet,  south  15°  57'  west  800 
feet,  south  37°  43'  west  300  feet,  south  40°  05'  west 
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700  feet,  south  50°  25'  west  300  feet,  south  52°  23' 
west  200  feet,  south  44°  25'  west  200  feet,  south  40° 
31'  west  99.8  feet,  south  34°  30'  west  288  feet,  south 
19°  26'  west  200  feet,  south  9°  7'  west  430  feet,  to 
the  intersection  of  Columbia  Slough;  thence  south- 
erly and  westerly  along  the  low  water  line  of 
Columbia  Slough  to  the  north  line  of  Wm.  McClung 
donation  land  claim;  thence  north  79°  west  along 
the  north  line  of  Wm.  McClung  donation  land  claim 
to  a  point  2.8  chains  west  of  the  center  line  of  sec- 
tion 11 ;  thence  north  .0°  5'  east  5508.7  feet  to  the 
southeast  corner  of  l^lock  21,  Bridgeton;  thence 
north  .0°  5'  east  along  the  east  line  of  block  21, 
358.29  feet  more  or  less  to  a  point  25  feet  south  of 
the  high  bank  of  Columbia  River;  thence  easterly 
and  up  stream  25  feet  south  of  the  high  bank  to  the 
west  line  of  Sarah  Wilson  donation  land  claim,  said 
line  being  1657.7  feet  east  of  the  east  line  of  block 
21,  Bridgeton;  thence  south  along  the  west  line  of 
Sarah  Wilson  donation  land  claim  1287  feet  more 
or  less  to  the  center  line  of  McBride  Slough;  thence 
following  the  center  line  of  McBride  Slough  north 
75°  30'  east  300  feet,  south  44°  50'  east  1018.9  feet, 
south  18°  37'  east  251.3  feet  to  point  of  beginning, 
containing  300  acres. 

(6)  Kenwood  Land  Company  (a  corporation)  is 
the  owner  of  the  following-described  land: 

Beginning  at  a  point  on  the  north  line  of  John 
Rankin  donation  land  claim  said  point  being  north 
89°  5514'  west  1090.98  feet  of  the  northeast  corner 
of  John  Rankin  donation  land  claim  in  section  ten 
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(10),  township  one  (1)  north,  range  one  (1)  east, 
Willamette  Meridian,  Oiegon;  thence  north  1101.24 
feet  to  the  center  line  of  Force  Lake;  thence  fol- 
lowing along  the  center  line  of  Force  Lake  south 
77°  21'  west  531  feet,  south  39°  32'  west  2.7  chains, 
south  49°  38'  west  2.6  chains,  west  2  chains;  thence 
south  52°  42'  west  to  the  east  line  of  the  Derby 
Street  approach  to  the  Interstate  bridge;  thence 
southerly  following  along  the  east  line  of  the  Derby 
Street  approach  450  feet  more  or  less  to  low  water 
line  of  Columbia  Slough;  thence  southerly  and 
easterly  along  low  water  line  of  Columbia  Slough 
to  a  line  which  running  south  0°  I14'  ^ast  and  north 
0°  114'  west  is  467.6  feet  w^st  of  the  point  of  begin- 
ning; thence  north  0°  li/4'  west  145  feet  more  or 
less  to  north  line  of  John  Rankin  donation  land 
claim;  thence  south  89°  551/4'  east  467.61  feet  to 
point  of  beginning,  containing  19  acres. 

(7)  Hazel  King,  William  King,  Thelma  Shep- 
ard,  James  Shepard,  Pearl  Shepard,  a  minor,  and 
H.  H.  Northup,  as  guardian  of  Pearl  Shepard,  a 
minor,  are  the  owners  of  the  following-described 
land: 

Beginning  at  the  northwest  corner  of  the  Lewis 
Love  donation  land  claim  in  section  ten  (10),  town- 
ship one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon;  thence  south  71°  37'  east  130.58 
feet  to  the  southwest  corner  of  Joseph  R.  Switzler 
donation  land  claim;  thence  north  0°  24'  east  along 
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west  line  of  Joseph  R.  Switzler  donation  land  claim 
1039.5  feet,  to  the  south  margin  of  Force  Lake; 
thence  along  the  meanders  of  lake  south  87°  east 
462  feet;  north  72°  east  266.7  feet;  thence  south 
2050  feet  more  or  less  to  the  low  water  line  of 
Columbia  Slough;  thence  northerly  and  westerly 
along  low^  water  line  of  Columbia  Slough  to  the 
west  line  of  Lewis  Love  donation  land  claim ;  thence 
north  following  the  west  line  of  Lewis  Love  dona- 
tion land  claim  500  feet  more  or  less  to  point  of 
beginning,  containing  30  acres. 

(8)  Green  C.  Love  is  the  owner  of  the  follow- 
ing-described land: 

Beginning  at  a  point  which  is  1678.6  feet  east 
984.6  feet  north  of  the  northwest  corner  of  Lewis 
Love  donation  land  claim  in  section  ten  (10),  town- 
ship one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon;  thence  south  71°  56'  east  793.11 
feet;  thence  south  2100  feet  more  or  less  to  the  low 
water  line  of  Columbia  Slough;  thence  northerly 
and  westerly  following  along  the  low  water  line  of 
Columbia  Slough  to  a  point  which  is  1678.6  feet 
east  of  the  west  line  of  Lewis  Love  donation  land 
claim;  thence  north  1860  feet  more  or  less  to  point 
of  beginning,  containing  34.4  acres. 

(9)  Merchants  Loan  &  Investment  Company 
(formerly  Merchants  Loan  &  Trust  Company),  a 
corporation,  is  the  owner  of  the  following-described 
land: 
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Beginning  at  the  northeast  corner  of  the  J. 
Rankin  donation  land  claim  in  section  ten  (10), 
township  one  (1)  north,  range  one  (1)  east,  Wil- 
lamette Meridian,  Oregon;  thence  south  along  the 
east  line  of  the  J.  Rankin  donation  land  claim 
500  feet  more  or  less  to  low  water  line  of  Columbia 
Slough;  thence  northerly  and  westerly  along  low 
water  line  of  Columbia  Slough  to  a  point  4.725 
chains  west  of  the  east  line  of  the  J.  Rankin  dona- 
tion land  claim;  thence  north  400  feet  more  or  less 
to  the  north  line  of  the  J.  Rankin  donation  land 
claim;  thence  south  89°  55^4'  east  4.725  chains  to 
point  of  beginning,  containing  2.9  acres. 

(10)  Peninsula  Industrial  Company,  a  corpora- 
tion, is  the  owner  of  the  following-described  lands: 

Beginning  at  the  northeast  corner  of  John 
Switzler  donation  land  claim  in  section  two  (2), 
township  one  (1)  north,  range  one  (1)  east,  Wil- 
lamette Meridian,  Oregon;  thence  north  164  feet 
more  or  less  to  low  water  line  of  Columbia  River; 
thence  westerly  and  down  stream  following  the  low 
water  mark  of  Columbia  River,  north  87°  west  770 
feet,  west  1150  feet,  north  89°  west  115  feet,  south 
85°  west  156  feet,  south  76°  54'  west  286.9  feet, 
north  78°  w^est  1750  feet,  to  the  northeast  corner  of 
that  half  acre  tract  owned  by  the  Portland  Railway 
Light  &  Power  Company;  thence  south  19°  53'  west 
45  feet  more  or  less  to  the  north  side  of  River 
Boulevard,  Bridgeton;  thence  southerly  and  easterly 
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following  along  the  north  line  of  River  Boulevard 
to  the  east  line  of  Bridgeton;  thence  easterly  along 
the  high  bank  of  Columbia  River  to  the  east  line 
of  John  Switzler  donation  land  claim;  thence  north 
along  claim  line  115  feet  more  or  less  to  point  of 
beginning,  containing  21  acres. 

Also  Beginning  at  a  point  on  the  west  line  of 
John  Switzler  donation  land  claim  and  the  south 
line  of  block  6,  Bridgeton,  which  point  is  263.4  feet 
south  of  the  northwest  corner  of  John  Switzler 
donation  land  claim  in  section  three  (3),  township 
one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian,  Oregon;  thence  southerly  and  easterly 
along  the  south  boundary  line  of  Bridgeton  to  the 
southeast  corner  of  block  21,  Bridgeton,  which  point 
is  also  south  0°  5'  w^est  381.09  feet  from  the  north- 
west corner  of  Leonard  Gertz  tract;  thence  south 
0°  5'  west  5890  feet  more  or  less  to  the  north  line 
of  William  McClung  donation  land  claim;  thence 
north  79°  west  along  the  north  line  of  William  Mc- 
Clung donation  land  claim  400  feet  more  or  less  to 
low  water  line  of  Columbia  Slough ;  thence  northerly 
and  westerly  following  low  water  line  of  Columbia 
Slough  to  the  intersection  of  Columbia  Slough  with 
the  center  line  of  that  slough  known  as  Love 
Slough;  thence  along  center  line  of  Love  Slough 
north  18°  10'  west  248.5  feet,  north  21°  east  590 
feet,  north  19°  west  430  feet;  thence  north  72°  west 
224.4  feet;  thence  north  71°  56'  west  527.6  feet  to 
the  west  line  of  John  Switzler  donation  land  claim ; 
thence  north  along  the  west  line  of  John  Switzler 
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donation  land  claim  4096.6  feet  more  or  less  to  point 
of  beginning,  subject  to  the  right  of  way  of  the 
Portland  Railway  Light  &  Power  Company  men- 
tioned below,  the  tract  herein  described,  after  de- 
ducting the  area  so  excepted,  containing  430.9  acres. 

Also  Beginning  at  a  point  on  the  west  line  of 
Joseph  R.  Switzler  donation  land  claim  and  center 
line  of  Force  Lake  which  point  is  north  0°  24'  east 
30.11  chains  from  the  southwest  corner  of  Joseph 
R.  Switzler  donation  land  claim  in  section  ten  (10), 
township  one  (1)  north,  range  one  (1)  east,  Wil- 
lamette Meridian,  Oregon;  thence  following  along 
the  center  line  of  Force  Lake  south  89°  16'  west 
3.6  chains,  south  55°  52'  west  6.8  chains,  south  30° 
20'  west  3  chains,  south  40°  16'  west  5.6  chains, 
south  49°  38'  west  2.5  chains,  south  77°  21'  west  10 
chains,  south  39°  32'  west  2.7  chains,  south  49°  38' 
west  2.6  chains,  west  2  chains;  thence  south  52°  42' 
west  to  the  east  line  of  Derby  Street  approach; 
thence  north  11°  32'  east  along  the  east  line  of  Derby 
Street  approach  5290.0  feet  to  its  intersection  with 
the  west  line  of  the  right  of  way  of  the  Union  Ave- 
nue approach  to  the  Interstate  Bridge,  thence  con- 
tinuing north  11°  32'  east  across  the  Union  Avenue 
approach  150  feet  more  or  less  to  the  east  line  of 
the  right  of  way  of  Union  Avenue  approach,  thence 
following  along  the  east  line  of  right  of  way  of 
Union  Avenue  approach  300  feet  more  or  less  to 
the  low  water  line  of  North  Portland  Harbor; 
thence  southerly  and  easterly  following  along  low 
water  line  to  northwest  corner  of  Joseph  R.  Switzler 
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donation  land  claim;  thence  south  0°  24'  west  along 
the  west  line  of  Joseph  R.  Switzler  donation  land 
claim  3952.3  feet  more  or  less  to  point  of  beginning, 
subject  to  the  rights  of  the  public  in  the  highway 
known  as  the  Union  Avenue  approach  to  the  Inter- 
state Bridge,  the  tract  herein  described,  after  de- 
ducting the  area  so  excepted,  containing  163.7  acres. 

(11)  Portland  Railway  Light  &  Power  Company 
(a  corporation),  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  which  is  south  79°  50'  east 
778.5  feet  from  the  northwest  corner  of  John 
Switzler  donation  land  claim  in  section  three  (3), 
township  one  (1)  north,  range  one  (1)  east,  Wil- 
lamette Meridian,  Oregon;  thence  south  19°  53'  west 
150  feet  to  an  iron  pipe;  thence  87°  47'  east  149.86 
feet  to  an  iron  pipe;  thence  north  19°  53'  east  150 
feet;  thence  north  87°  47'  west  149.86  feet  to  point 
of  beginning,  containing  5/10  of  an  acre. 

Also  a  right  of  way  described  as  follows: 

(a)  A  strip  of  land  30  feet  in  width  being  15 
feet  on  each  side  and  parallel  with  the  center  line 
thereof.  Beginning  at  the  quarter  corner  between 
sections  ten  (10)  and  eleven  (11)  in  township  one 
(1)  north,  range  one  (1)  east,  Willamette  Merid- 
ian, thence  north  411  feet  to  a  point  which  is  also 
north  71°  56'  west  1304.5  feet  from  the  northeast 
corner  of  the  Lewis  Love  donation  land  claim, 
thence  vresterly  following  a  curve  to  the  left  having 
a  radius  of  716.8  feet  a  distance  of  100  feet  more  or 
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less  to  the  center  line  of  the  right  of  way  and  low 
water  line  of  the  north  bank  of  Columbia  Slough, 
which  point  is  the  point  of  beginning  of  land  to  be 
described. 

Beginning  at  the  above  said  point,  thence  westerly 
following  a  curve  to  the  left  having  a  radius  of 
716.8  feet,  a  distance  of  169.2  feet  to  a  point ;  thence 
tangent  with  said  curve  and  north  21°  05'  west 
following  along  the  center  line  of  the  present  right 
of  way  2262.2  feet  more  or  less  to  a  point  in  the 
line  between  the  lands  formerly  owned  by  Alice 
M.  Tomasini  and  Geo.  W.  Force,  containing  2.2 
acres. 

(b)  A  strip  of  land  70  feet  in  width  being  35 
feet  on  each  side  and  parallel  with  the  center  line 
thereof.  Commencing  at  the  above  said  point  in  the 
line  between  the  lands  formerly  owned  by  Alice  M. 
Tomasini  and  Geo.  W.  Force,  thence  continuing 
along  the  same  center  line  north  21°  05'  west  4612.3 
feet  more  or  less  to  a  point  in  the  center  of  the 
present  Portland  Railway  Light  &  Power  Com- 
pany's right  of  way  and  the  north  boundary  line  of 
the  J.  R.  Switzler  donation  land  claim,  containing 
7.4  acres. 

(12)  Riverton  Land  Company  (a  corporation) 
is  the  owner  of  the  following-described  land: 

Beginning  at  a  point  which  is  2432.6  feet  east 
and  733.7  feet  north  of  the  northwest  corner  of 
Lewis  Love  donation  land  claim  in  section  ten  (10), 
township  one  (1)  north,  range  one  (1)   east,  Wil- 
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lamette  Meridian,  Oregon;  thence  south  71°  56'  east 
1357.67  feet;  thence  south  72°  east  224.4  feet  to  the 
center  line  of  that  slough  commonly  known  as  Love 
Slough;  thence  following  along  the  center  line  of 
slough  south  19°  east  430  feet;  thence  south  21° 
west  590  feet;  thence  south  18°  10'  east  248.5  feet 
to  the  intersection  of  Love  Slough  and  Columbia 
Slough;  thence  following  along  the  low  water  mark 
of  Columbia  Slough  north  83°  51'  west  399.16  feet, 
south  71°  37'  west  102.3  feet,  south  39°  30'  west 
630  feet,  south  66°  07'  west  200  feet,  north  78°  11' 
west  335  feet,  north  58°  45'  west  to  a  point  2432.6 
feet  east  of  the  west  line  of  Lewis  Love  donation 
land  claim;  thence  north  2100  feet  more  or  less  to 
point  of  beginning,  subject  to  the  rights  of  the 
public  in  the  highways  known  as  the  Union  Avenue 
approach  and  the  Vancouver  Avenue  approach  to 
the  Interstate  Bridge,  and  the  right  of  way  of  the 
Portland  Eailway  Light  &  Power  Company  men- 
tioned above,  the  tract  herein  described,  after  de- 
ducting the  area  so  excepted,  containing  57.45  acres. 

(13)  R.  W.  Schmeer  and  A.  M.  Wright  are  the 
owners  of  the  following-described  land: 

Beginning  at  a  point  on  the  south  margin  of 
Force  Lake  which  point  bears  north  1252.15  feet 
and  north  89°  5514'  west  362.3  feet  from  the  north- 
east corner  of  John  Rankin  donation  land  claim 
in  section  ten  (10),  township  one  (1)  north,  range 
one  (1)  east,  Willamette  Meridian,  Oregon;  thence 
following  along  the  meanders  of  lake  north  66°  west 
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78.71  feet  south  10°  west  132  feet,  south  78°  west 
138.6  feet,  south  34°  west  369.6  feet,  south  60°  west 
132  feet,  south  82°  west  179.06  feet;  thence  north 
374.2  feet  to  center  line  of  Force  Lake;  thence  fol- 
lowing center  line  of  Force  Lake  north  77°  21'  east 
129  feet;  north  49°  38'  east  2.5  chains,  north  40°  16' 
east  5.6  chains,  north  30°  20'  east  3  chains,  north 
55°  52'  east  167.6  feet;  thence  south  432.8  feet  to 
point  of  beginning,  containing  6.6  acres. 

Also  Beginning  at  a  point  on  the  wCvSt  line  of 
Joseph  R.  Switzler  donation  land  claim  on  the  south 
margin  of  Force  Lake  which  point  is  north  0°  24' 
east  17.25  chains  from  the  southwest  corner  of 
Joseph  R.  Switzler  donation  land  claim  in  section 
ten  (10),  township  one  (1)  north,  range  one  (1) 
east,  Willamette  Meridian,  Oregon;  thence  along 
the  south  margin  of  Force  Lake  north  80°  west  3/7 
chains,  north  66°  west  277.7  feet;  thence  north 
532.8  feet  to  center  line  of  Force  Lake;  thence 
along  the  center  line  of  Force  Lake  north  55°  52' 
east  281.2  feet;  north  89°  16'  east  3.6  chains  to  west 
line  of  Joseph  R.  Switzler  donation  land  claim; 
thence  south  0°  24'  west  along  the  west  line  of 
Joseph  R.  Switzler  donation  land  claim  848.76  feet 
to  point  of  beginning,  containing  8.2  acres. 

(14)  F.  Stenzel  is  the  owner  of  the  following- 
described  land: 

Beginning  at  a  point  on  the  north  line  of  J. 
Rankin  donation  land  claim  which  bears  north  89° 
5514'  west  4.725  chains  distant  from  the  northeast 
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corner  of  J.  Rankin  donation  laud  claim  in  Section 
ten  (10),  township  one  (1)  north,  range  one  (1) 
east,  Willamette  Meridian,  Oregon;  thence  south 
400  feet  more  or  less  to  low  water  line  of  Columbia 
Slough;  thence  westerly  along  the  low  water  line 
of  Columbia  Slough  to  a  point  which  is  9.45  chains 
west  of  the  east  line  of  J.  Rankin  donation  land 
claim;  thence  north  400  feet  more  or  less  to  north 
line  of  J.  Rankin  donation  land  claim ;  thence  south 
89°  551/4'  east  4.725  chains  to  point  of  beginning, 
containing  2.8  acres. 

(15)  Swinton  Land  Company  (a  corporation)  is 
the  owner  of  the  following-described  land: 

Beginning  at  a  point  in  the  meander  line  on  the 
south  margin  of  Force  Lake  which  point  is  846.5 
feet  east  and  1062.7  feet  north  of  the  northwest 
corner  of  the  Lewis  Love  donation  land  claim  in 
section  ten  (10),  township  one  (1)  north,  range  one 
(1)  east,  Willamette  Meridian,  Oregon;  thence 
along  the  meanders  of  Force  Lake  north  72°  east 
63.3  feet,  north  82°  30'  east  297  feet,  south  58°  east 
198  feet,  north  89°  16'  east  164.7  feet;  thence  south 
71°  56'  east  176.82  feet;  thence  south  1860  feet  more 
or  less  to  the  low  water  line  of  Columbia  Slough; 
thence  westerly  along  the  low  water  line  of  Colmn- 
bia  Slough  to  a  point  846.5  feet  east  of  the  west 
line  of  Lewis  Love  donation  land  claim;  thence 
north  2050  feet  more  or  less  to  point  of  beginning, 
containing  38.1  acres. 
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(16)  Edwin  G.  MacGrouther  is  the  owner  of  the 
following-described  land: 

Lot  one  (1),  Chambreau's  Factory  Site  Add.  to 
the  City  of  Portland,  Multnomah  County,  State  of 
Oregon,  as  shown  by  the  recorded  plat  thereof,  con- 
taining 1.14  acres. 

(17)  Columbia  Valley  Trust  Company  (a  cor- 
poration) is  the  owner  of  the  follomng-described 
land : 

Lots  two  (2)  to  nineteen  (19),  inclusive,  Cham- 
breau's Factory  Site  Add.  to  the  City  of  Portland, 
Multnomah  County,  State  of  Oregon,  as  shown  by 
the  recorded  plat  thereof,  containing  15.24  acres. 

(18)  Wm.  J.  Tippins  is  the  owner  of  the  follow- 
ing-described land: 

East  thirty-one  (31)  feet  of  lot  one  (1),  block 
one  (1),  and  lot  one  (1),  block  three  (3),  Bridgeton, 
Multnomah  Comity,  Oregon,  according  to  the  re- 
corded plat  thereof,  containing  0.102  acres. 

(19)  R.  T.  Driskill  and  Hattie  Driskill  are  the 
owners  of  the  following-described  land: 

Lots  six  (6)  and  seven  (7),  block  one  (1),  Bridge- 
ton,  Multnomah  County,  Oregon,  according  to  the 
recorded  plat  thereof,  containing  0.127  acres. 

(20)  Gertrude  Weston  is  the  owner  of  the  fol- 
lowing-described land: 

Lot  one  (1),  block  two  (2),  Bridgeton,  Multno- 


United  states  of  Amo^ica  323 

Exhibit  No.  26 — (Continued) 
mall  County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(21)  C.  E.  Taylor  is  the  owner  of  the  following- 
described  land : 

Lot  two  (2),  block  two  (2),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(22)  Minnie  Schweitzer  is  the  owner  of  the  fol- 
lowing-described land : 

Lots  three,  four  and  five  (3,  4  &  5),  block  two 
(2),  Bridgeton,  Multnomah  County,  Oregon,  ac- 
cording to  the  recorded  plat  thereof,  containing 
0.17  acres. 

(23)  Myrtle  M.  Tracy  is  the  owner  of  the  fol- 
lowing-described land: 

Lot  six  (6),  block  two  (2),  Bridgeton,  Multnomah 
County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.055  acres. 

(24)  W.  E.  Strauhl  is  the  owner  of  the  follow- 
ing-described land: 

Lots  seven  and  eight  (7  &  8),  block  two  (2), 
Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.11  acres. 

(25)  Jessie  Merz  Manas,  Jeannette  Merz  Manas, 
Jessie  Merz  Manas,  as  Administratrix  of  the  Estate 
of  Henry  Merz  and  the  Estate  of  Henry  Merz, 
deceased,  are  the  owners  of  the  following-described 
land: 
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Lots  nine  (9)  and  eleven  (11),  block  two  (2), 
Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.115  acres. 

(26)  M.  E.  Herrick  is  the  owner  of  the  follow- 
ing-described land: 

Lot  seven  (7),  block  three  (3),  Bridgeton,  Mult- 
nomah County,  Oregon,  according  to  the  recorded 
plat  thereof,  containing  0.055  acres. 

(27)  J.  N.  Hoffman  is  the  owner  of  the  follow- 
ing-described land : 

Lots  one  (1)  and  two  (2),  block  four  (4),  Bridge- 
ton,  Multnomah  County,  Oregon,  according  to  the 
recorded  plat  thereof,  containing  0.115  acres. 

(28)  Carl  Oscar  Nilsson  and  Ida  Nilsson  are  the 
owners  of  the  following-described  land: 

Lots  three  (3)  to  six  (6),  inclusive,  block  four 
(4),  Bridgeton,  Multnomah  County,  Oregon,  ac- 
cording to  the  recorded  plat  thereof,  containing  0.23 
acres. 

(29)  R.  H.  Tennison  is  the  owner  of  the  follow- 
ing-described land: 

Lots  seven  and  eight  (7  &  8),  block  four  (4), 
Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.115  acres. 

(30)  Geo.  N.  Spencer  is  the  owner  of  the  fol- 
lowing-described land: 

Lots   three    (3)    and   four    (4),   block   five    (5), 
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Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.115  acres. 

(31)  Mary  E.  Barden  is  the  owner  of  the  fol- 
lowing-described land: 

Lot  seven  (7),  block  five  (5),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(32)  B.  L.  Wood  worth  is  the  owner  of  the  fol- 
lowing-described land : 

Lot  eight  (8),  block  five  (5),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(33)  Portland  Trust  Company  of  Oregon  (for- 
merly Portland  Trust  &  Savings  Bank),  a  corpora- 
tion, and  Mrs.  Linda  Tola  Ford  are  the  owners  of 
the  following-described  land: 

Lots  one  and  two  (1  &  2),  block  six  (6),  Bridge- 
ton,  Multnomah  County,  Oregon,  according  to  the 
recorded  plat  thereof,  containing  0.115  acres. 

(34)  B.  E.  Cameron  is  the  owner  of  the  follow- 
ing-described land: 

Lot  eight  (8),  block  six  (6),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(35)  Alma  Walton  and  R.  M.  Walton  are  the 
owners  of  the  following-described  land: 

Lot  one  (1),  block  seven  (7),  Bridgeton,  Multno- 
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niah  Count}',  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(36)  Mary  Ellen  Sullivan  is  the  owner  of  the 
following-described  land : 

Lot  three  (3),  block  seven  (7),  Bridgeton,  Mult- 
nomah County,  Oregon,  according  to  the  recorded 
plat  thereof,  containing  0.06  acres. 

(37)  Mary  Ellen  Sullivan  and  Arthur  W.  Sul- 
livan are  the  owners  of  the  following-described 
land: 

Lot  four  (4),  block  seven  (7),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(38)  Sara  M.  Sullivan  is  the  owner  of  the  fol- 
lowing-described land: 

Lot  five  (5),  block  seven  (7),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded 
plat  thereof,  containing  0.06  acres. 

(39)  Sara  M.  Sullivan  and  Timothy  W.  Sul- 
livan are  the  owners  of  the  following-described 
land: 

Lot  six  (6),  block  seven  (7),  Bridgeton,  Multno- 
mah County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.06  acres. 

(40)  J.  W.  Hill  is  the  owner  of  the  following- 
described  land: 

Lots  seven   (7)   and  eight   (8),  block  seven   (7), 
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Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.115  acres. 

(41)  David  Galet  is  the  owner  of  the  following- 
described  land: 

Lots  one  and  two  (1  &  2),  block  eight  (8),  Bridge- 
ton,  Multnomah  County,  Oregon,  according  to  the 
recorded  plat  thereof,  containing  0.115  acres. 

(42)  Louie  G.  Sontag  is  the  owner  of  the  fol- 
lowing-described land : 

Lots  three  (3)  to  six  (6),  inclusive,  nine  (9)  and 
ten  (10),  block  eight  (8),  Bridgeton,  Mu.ltnomah 
County,  Oregon,  according  to  the  recorded  plat 
thereof,  containing  0.345  acres. 

(43)  Wm.  J.  McClure  is  the  owner  of  the  fol- 
lowing-described land : 

Lots  three  and  four  (3  &  4),  block  ten  (10), 
Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof,  containing  0.115  acres. 

(44)  District  School  Board  of  District  No.  33, 
Multnomah  County,  Oregon,  is  the  owner  of  the 
following-described  land : 

Lots  nine  (9)  to  sixteen  (16),  inclusive,  block 
fifteen  (15),  Bridgeton,  Multnomah  County,  Ore- 
gon, according  to  the  recorded  plat  thereof,  con- 
taining 0.91  acres. 

(45)  Wm.  A.  Cowles  is  the  owner  of  the  fol- 
lowing-described land : 
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Lots  one  and  two  (1  &  2),  block  twenty-one  (21), 
Bridgeton,  Multnomah  County,  Oregon,  according 
to  the  recorded  plat  thereof  containing  0.15  acres. 

(46)  Portland  Trust  Company  of  Oregon 
(formerly  Portland  Trust  &  Savings  Bank),  a  cor- 
poration, is  the  owner  of  the  following-described 
land: 

Lot  one  (1)  except  the  east  thirty-one  (31)  feet 
thereof,  and  all  of  lots  two  (2)  to  five  (5),  inclusive, 
and  eight  (8)  to  eleven  (11),  inclusive,  block  one 
(1)  ;  lots  ten  (10)  and  twelve  (12)  to  eighteen  (18), 
inclusive,  block  two  (2);  lots  two  (2)  to  six  (6), 
inclusive,  and  eight  (8)  to  twenty  (20),  inclusive, 
block  three  (3);  lots  nine  (9)  to  twenty  (20),  in- 
clusive, block  four  (4) ;  lots  one  (1),  two  (2),  five 
(5),  six  (6)  and  nine  (9)  to  nineteen  (19),  inclu- 
sive, block  five  (5) ;  lots  three  (3)  and  four  (4)  to 
seven  (7),  inclusive,  and  nine  (9)  to  sixteen  (16), 
inclusive,  block  six  (6);  lot  two  (2),  block  seven 
(7)  ;  lots  nine  (9)  to  eighteen  (18),  inclusive,  block 
seven  (7) ;  lots  seven  (7),  eight  (8)  and  eleven  (11) 
to  twenty-six  (26),  inclusive,  block  eight  (8);  lots 
one  (1)  to  thirty  (30),  inclusive,  block  nine  (9); 
lots  one  (1),  two  (2)  and  five  (5)  to  thirty-one 
(31),  inclusive,  block  ten  (10);  lots  one  (1)  to 
thirty-two  (32),  inclusive,  block  eleven  (11);  lots 
one  (1)  to  thirty-two  (32),  inclusive,  block  twelve 
(12) ;  lots  one  (1)  to  thirty-two  (32),  inclusive, 
block  thirteen  (13)  ;  lots  one  (1)  to  thirty-two  (32), 
inclusive,  block  fourteen  (14) ;  lots  one  (1)  to  eight 
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(8),  inclusive,  and  seventeen  (17)  to  thirty-two 
(32),  inchisive,  block  fifteen  (15);  lots  one  (1)  to 
thirty-four  (34),  inclusive,  block  sixteen  (16);  lots 
one  (1)  to  thirty-four  (34),  inclusive,  block  seven- 
teen (17)  ;  lots  one  (1)  to  thirty-two  (32),  inclusive, 
block  eighteen  (18) ;  lots  one  (1)  to  thirty-one  (31), 
inclusive,  block  nineteen  (19) ;  lots  one  (1)  to  thirty 
(30),  inclusive,  block  twenty  (20);  lots  three  (3) 
to  eleven  (11),  inclusive,  block  twenty-one  (21) ; 
lots  one  (1)  to  eight  (8),  inclusive,  block  twenty- 
two  (22) ;  lots  one  (1)  to  ten  (10),  inclusive,  block 
twenty-three  (23)  ;  lots  one  (1)  to  fourteen  (14),  in- 
clusive, block  twenty-four  (24)  ;  lots  one  (1)  to 
fourteen  (14),  inclusive,  block  twenty-five  (25); 
lots  one  (1)  to  fifteen  (15),  inclusive,  block  twenty- 
six  (26) ;  all  in  Bridgeton,  Multnomah  County, 
Oregon,  according  to  the  recorded  plat  thereof,  con- 
taining 31.13  acres. 

4.  There  is  included  in  the  said  district  the  dedi- 
cated streets  and  roads  in  Chambreau's  Factory 
Site  Add.  to  the  city  of  Portland  and  in  Bridgeton, 
as  shown  by  the  plats  thereof,  and  the  railroad  right 
of  way  of  the  Portland  Railway,  Light  &  Power 
Company  hereinbefore  described,  and  also  the  high- 
ways described  as  follows: 

(1)  Union  Avenue  Approach  to  the  Interstate 
Bridge:  A  strip  of  land  80  feet  in  wddth  being  40 
feet  on  either  side  of  the  present  center  line  of  the 
Union  Avenue  Approach  described  as  follows: 

(a)     Beginning  at  a  point  in  the  north  line  of 


330  Mearl  C.  Tillman,  et  iix.,  vs. 

Exhibit  No.  26— (Continued) 
the  land  owned  by  the  Riverton  Land  Company  in 
section  10,  township  1  north,  range  1  east,  Wil- 
lamette Meridian,  which  is  described  in  book  454, 
page  354,  record  of  deeds  for  Multnomah  County, 
Oregon,  which  point  is  south  71°  56'  east  765  feet 
more  or  less  measured  along  the  said  north  line 
from  the  intersection  of  the  said  north  line  and  the 
east  and  west  line  betw^een  section  10  and  section  3, 
township  1  north,  range  1  east,  Willamette  Merid- 
ian, thence  south  22°  12'  east  1600.0  feet  more  or 
less  to  the  low  water  line  of  the  north  side  of  Co- 
lumbia Slough,  containing  2.93  acres. 

(b)  A  strip  of  land  40  feet  on  each  side  of  a 
center  line  described  as  follows : 

Beginning  at  a  point  in  the  center  line  of  the 
present  Union  Avenue  approach  to  the  Interstate 
Bridge  and  the  north  line  of  the  land  owned  by  the 
Riverton  Land  Company  in  section  10,  township  1 
north,  range  1  east,  Willamette  Meridian,  which  is 
described  in  book  454,  page  354,  record  of  deeds  for 
Multnomah  County,  Oregon,  which  point  is  south 
71°  56'  east  765  feet  more  or  less  measured  along 
the  said  north  line  from  the  intersection  of  the  said 
north  line  and  the  east  and  west  line  between  section 
10  and  section  3,  township  1  north,  range  1  east, 
Willamette  Meridian;  thence  north  22°  12'  west  1810 
feet;  more  or  less  along  the  present  center  line  of 
fill;  thence  on  a  3°  curve  to  the  left  717  feet;  thence 
north  43°  42'  west  3889.0  feet  more  or  less  along 
the  present  center  line  of  fill;  thence  on  a  curve  of 
13°  to  the  right  200  feet  more  or  less  until  it  inter- 
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sects  the  east  line  of  right  of  way  of  the  Derliy 
Street  approach  produced,  containing  12.3  acres. 

(2)  Vancouver  Avenue  approach  to  the  Inter- 
state Bridge:  A  strip  of  land  20  feet  in  width  being 
10  feet  on  each  side  and  parallel  therewith,  and 
being  the  center  line  of  the  present  pile  trestle 
being  part  of  the  old  Vancouver  road,  and  now 
known  as  the  Vancouver  Avenue  approach  to  the 
Interstate  Bridge.  Commencing  at  a  point  on  the 
low  water  line  on  the  north  bank  of  the  Columbia 
Slough  which  point  is  487.6  feet  south  and  356.7 
feet  west  of  the  southwest  corner  of  the  John 
Sv\dtzler  donation  land  claim  situated  in  section  10 
of  township  1  of  range  one  east,  Willamette  Me- 
ridian, Oregon,  and  running  thence  north  10°  42' 
east  1558.4  feet  more  or  less  to  its  intersection  with 
the  westerly  line  of  right  of  way  of  the  Union 
Avenue  approach  to  the  Interstate  Bridge,  con- 
taining .72  acres. 

The  total  acreage  of  all  of  said  streets  and  high- 
ways and  said  railroad  right  of  way  is  41.77  acres, 
and  the  same  will  not  be  beneficially  affected  by  the 
proposed  improvement.  All  of  the  other  lands  in 
the  said  district  above  described  and  to  be  included 
in  the  said  proposed  district  are  and  should  be 
properly  included  therein  and  will  be  beneficially 
affected  by  the  operation  of  the  proposed  district. 

5.  The  said  district  is  to  be  organized  for  the 
construction,  operation  and  maintenance  of  a  drain- 
age system  and  the  reclamation  of  the  said  lands 
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and  the  i^rotection  thereof  from  overflow  of  the 
Cohimbia  River  and  the  Columbia  Slough,  and  the 
proposed  reclamation  and  protection  aforesaid  is 
for  both  sanitary  and  agricultural  purposes,  and 
will  be  conducive  to  the  public  health  and  welfare 
and  will  be  of  public  utility  and  benefit. 

6.  The  benefits  of  such  proposed  reclamation  and 
protection  will  exceed  the  damage  to  be  done,  and 
the  best  interests  of  the  land  aforesaid  to  be  in- 
cluded in  the  district  and  of  the  owners  of  such 
land  as  a  whole,  and  of  the  public  at  large,  will  be 
promoted  by  the  formation  and  proposed  operations 
of  such  district. 

7.  The  formation  of  a  drainage  district  under 
the  provisions  of  the  laws  of  Oregon  is  a  proper  and 
advantageous  method  of  accomplishing  the  reclama- 
tion and  protection  of  the  lands  aforesaid  to  be  in- 
cluded therein. 

8.  The  proposed  plan  of  reclamation  and  pro- 
tection is  to  provide,  where  necessary,  proper  and 
suitable  dikes  to  prevent  the  overflow  of  the  Colum- 
bia River  and  Columbia  Slough,  and  to  drain  the 
lands  by  ditches  or  otherwise,  supplementing  the 
said  works  by  pumping  plants  or  other  methods  of 
affording  drainage  and  protection  as  may  be  best 
suited  to  accomplish  the  purpose.  The  said  lands 
in  general  are  bottom  lands  lying  between  the  Co- 
lumbia Slough  and  the  Columbia  River,  which  said 
slough  is  a  tributary  of  and  connected  with  the 
Columbia   River.   The   said  lands   are   partly  pro- 
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tected  from  overflow  by  dikes  upon   or  near  the 
boundaries  thereof,  and  the  proposed  plan  will  in- 
clude such  additional  dikes  and  works  as  will  be 
deemed  necessary. 

9.  All  of  the  petitioners  have  agreed  that  they 
will  pay  any  and  all  expenses  incurred  and  any  tax 
or  taxes  that  may  be  levied  against  their  lands,  re- 
spectively, for  the  purpose  of  paying  the  expense 
of  organizing  or  attempting  to  organize  the  pro- 
posed district. 

It  Is  Therefore  Ordered,  Declared  and  Decreed, 
that  the  said  Peninsula  Drainage  District  Number 
Two  shall  be  organized  and  created,  and  shall  in- 
clude each  and  all  of  the  parcels  of  land  herein 
described  and  described  in  the  said  petition,  and  as 
particularly  described  by  metes  and  bounds  in  find- 
ing numbered  one  herein,  said  area  consisting  of 
fifteen  hundred  nineteen  and  3/10  (1519.3)  acres, 
more  or  less. 

It  Is  Further  Ordered  that  the  county  clerk 
within  thirty  days  after  this  date,  proceed  to  call 
a  meeting  of  the  owners  of  the  land  situate  in  the 
said  district,  for  the  purpose  of  electing  a  board 
of  three  supervisors  thereof,  and  shall  give  notice 
thereof  in  the  manner  prescribed  by  law. 

Dated  September  24,  1917. 

/s/  GEORGE  TAGWELL, 
Countv  Judge. 
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No.  34 

REPORT  OF  PHILIP  H.  DATER 

Chief  Engineer,  to  the  Board  of  Supervisors  of 
Peninsula  Drainage  District  Number  Two. 
Dated  November  5th,  1917. 

This  report  approved  and  adopted  by  the  Board 
of  Supervisors  of  Peninsula  Drainage  District  Num- 
ber Two  at  its  meeting  held  November  9,  1917. 

/s/  R.  H.  BROWN, 

Secretary,  Board  of 
Supervisors. 


Portland,  Oregon. 
November  5,   1917. 

To  the  Board  of  Supervisors, 
Peninsula  Drainage  District  No.  2, 
North  Portland,  Oregon. 

Gentlemen : 

Herewith  in  compliance  with  instructions,  I  sub- 
mit Engineers  Report  on  the  Drainage  and  Reclaim- 
ing of  lands  in  the  above-mentioned  Drainage  Dis- 
trict, setting  forth  the  interior  drainage  system 
necessary  to  effect  a  removal  of  surface  waters  and 
lowering  of  water  plane  and  delivery  of  said  water 
to  the  main  disposal  plant  and  gate  systems,  also 
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outlining  the  plant  necessary  to  care  for  maximum 
rainfall  conditions  during  the  high  water,  and  a 
system  of  levees  to  protect  against  overflow  during 
spring  freshets  in  the  Columbia  River.  Attached 
to  this  report  is  a  contour  map,  Plat  1,  showing  the 
physical  characteristics  of  these  lands  included  in 
District  No.  2.  The  District  has  for  its  west  bound- 
ary the  Derby  Street  fill  of  the  Interstate  Bridge, 
which  also  constitutes  the  east  boundary  of  Penin- 
sula Drainage  District  No.  1 — this  fill  upon  com- 
pletion of  District  No.  2  will  not  act  as  a  dike  since 
District  No.  1  will  be  reclaimed  by  its  west,  north, 
and  south  levees,  connecting  with  system  No.  2.  It 
will,  however,  constitute  an  additional  element  of 
security  to  Districts  Nos.  1  and  2.  The  north  bound- 
ary of  the  district  will  be  the  bank  of  Oregon 
Slough  and  Columbia  River.  It  will  be  noted  by 
reference  to  Plat  1  that  this  ground  is  compara- 
tively high  approximating  Elevation  25.  It  is  pro- 
posed here  to  increase  this  elevation  to  28  ft.  for 
a  crown  width  of  20  ft.  continuing  same  as  a  road 
on  line  with  the  present  road  or  street  along  this 
frontage.  This  material  will  be  placed  by  a  suction 
dredge  and  sloped  5  to  1,  the  river  slope  being  faced 
with  clay  and  planted  to  willows.  This  dike  will 
extend  east  to  an  intersection  with  the  east  line  of 
Leonard  Gertz  property. 

The  land  will  be  protected  on  the  south  by  a  dike 
constructed  along  the  north  bank  of  Columbia 
Slough.  It  will  be  noted  this  ground  is  compara- 
tively  high,    approximate    elevation    15,    and    dike 
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will  be  formed  by  dredging  material  out  of  bottom 
of  Columbia  Slough  and  placing  in  embankment 
with  clam  shell  dredge.  This  dike  will  have  an  eight- 
foot  crown  at  the  28  ft.  elevation,  and  approximat- 
ing 3  to  1  slopes.  Suitable  berm  will  be  left  so  that 
sloughing  off  of  shoulder  to  1  to  1  slope  would  still 
leave  ample  protection  to  the  dike  against  under 
cutting.  Its  slough  slope  will  be  planted  to  willows 
and  sowed  to  grass  as  bank  protection.  Experience 
has  shown  that  this  material,  after  placing,  is  not 
eroded  by  current  in  Columbia  Slough  during  high 
water.  This  dike  is  shown  in  tj^ical  section  by  Plat 
2  and  will  continue  easterly  along  Columbia  Slough 
to  the  tributary  slough  designed  as  McBride 
Slough  as  shown  on  Plat  1,  to  the  east  line  of 
Leonard  Gertz  property  and  along  this  east  line  to 
the  north  dike  along  the  Columbia  River  above  re- 
ferred to. 

It  is  appaient  that  this  will  affect  a  complete 
closure  of  the  land  included  in  this  district  against 
high  water.  In  addition  to  this  it  is  proposed  to 
connect  up  the  interior  drainage  as  shown  on  Plat 
1.  It  will  ])e  noted  that  there  exists  three  major 
depressions  to  be  drained  marked  on  Plat  1  as  A, 
B  and  C.  "A"  has  a  bottom  elevation  of  approxi- 
mating 8,  and  is  formed  by  the  Union  Avenue  fill 
damming  up  the  natural  drainage  to  same.  This  is 
to  be  drained  by  a  culvert  placed  through  this  fill, 
and  thence  by  natural  waterway  to  Mud  Lake.  De- 
pression "B"  will  likewise  be  connected  by  pipe 
through  Derby  Street  fill  to  drainage  in  District  1, 


United  States  of  America  337 

Exhibit  No.  27— (Continued) 
and  depression  "C"  or  Switzler  Lake  has  bottom 
elevation  of  4  and  will  be  connected  as  shown 
through  Union  Ave.,  fill  to  depression  "B."  Both 
depressions  "B^'  and  "C"  will  have  smaller  in- 
dependent gates  direct  to  Columbia  Slough  to  affect 
direct  drainage  of  these  areas  at  low  water.  Under 
this  plan  all  the  drainage  at  high  water  will  go  to 
the  main  pumping  station  in  District  1,  and  there 
will  be  pumped  out  of  the  district  by  the  combined 
plant  operated  jointly  by  the  two  districts,  under 
the  construction  of  District  2.  The  permanent  sta- 
tion will  be  constructed  on  District  1,  adjacent  to 
the'  present  temporary  building  and  an  additional 
18-inch  pump  installed  to  care  for  District  2.  The 
combined  capacity  of  the  two  pumps  will  be  under 
the  20  ft.  head  approximating  18,000  gals,  per  min- 
ute, which  will  be  ample  to  care  for  rainfall  and 
seepage  during  high  water.  During  low  water  the 
drainage  will  be  by  gravity  through  the  gates.  The 
pumps  will  be  electrically  operated  by  75  H.P. 
motors  and  take  power  from  Power  line  of  District 
1.  There  will  be  included  in  Peninsula  Drainage, 
District  2,  1519.3  Acres.  While  some  filling  will 
doubtless  be  advisable  by  the  owners  of  depression 
''B"  to  bring  above  elevation  5,  the  majority  of 
this  land  in  District  2  will  be  readily  available  for 
cultivation  when  drained  and  protected  against 
spring  freshets  and  will  raise  all  the  grass  crops, 
cabbage,  kale,  grain  and  prove  valuable  for  dairy- 
ing. 

There  will  be  no  work  to  affect  the  west  closure' 
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and  little  to  raise  the  north  line  to  elevation  28,  so 
that  but  two  sides  will  involve  work  of  much  magni- 
tude at  such  time  as  District  3  is  formed  to  the 
east,  V2  ^1^6  cost  of  this  end  should  be  refunded  to 
District  2.  Your  engineer  finds  that  the  embank- 
ment will  require  approximately  400,000  yards  of 
material  and  that  the  cost  per  acre  will  be  approxi- 
mately $40.00  per  acre.  A  study  of  the  hydrographs 
of  the  Columbia  River  for  a  number  of  years  and 
computation  of  pumping  charges  shows  that  pump- 
ing cost  will  approximate  an  average  cost  of  80 
cents  per  acre  per  year. 

Plat  1  shows  inside  drainage,  gates  and  ditches 
later  to  be  made  by  dredge  at  proper  stage  of  the 
river. 

Respectfully  submitted, 

/s/  PHILIP  H.  DATER. 

[Endorsed] :     Filed  January  18,  1918. 
[Endorsed] :     Filed  August  5,  1953,  U.S.D.C. 


EXHIBIT  No.  28 

Special  Meeting  of  the  Board  of  Directors  of 
Peninsula  Drainage  District  Num]:)er  Two 

Portland,  Oregon, 
September  18,  1942. 

A  special  meeting  of  the  Board  of  Supervisors 
or  Peninsula  Drainage  District  Number  Two  was 
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held  in  the  offices  of  the  May  Hardware  Company, 
317  S.W.  Front  Avenue,  Portland,  Oregon,  on  Fri- 
day, September  18,  1942  at  8:00  p.m.,  All  of  the 
supervisors  were  present  at  the  meeting  as  follows : 

J.  H.  MacKenzie 
T.  G.  Donaca 
Tony  Fazio 

The  president,  J.  H.  MacKenzie,  presided,  and  the 
secretary,  H.  L.  Boyles,  kept  the  minutes. 

The  minutes  of  the  previous  meeting  were  read 
and  approved. 

The  secretary  read  a  list  of  warrants  Number 
2450  to  and  including  Number  2511  which  were 
approved.   The  list  is  attached  hereto. 

The  secretary  read  a  letter  from  the  Oregon  State 
Highway  Commission  regarding  the  underpass  on 
Denver  Avenue.  It  was  decided  that  the  district 
instruct  the  secretary  to  write  to  the  Oregon  State 
Highway  Commission  and  request  plans  and  spe- 
cifications for  the  proposed  underpass  and  also 
express  a  desire  of  having  the  underpass  connect 
with  Schmeer  Road  in  order  to  give  through  traffic 
from  Denver  Avenue  to  Vancouver  Avenue. 

The  secretary  read  an  option  from  the  State 
Highway  Commission  to  obtain  250  ft.  along  the 
Columbia  Slough  adjoining  the  Gault  property  in 
order  that  the  Highway  Commission  could  purchase 
Mr.  Gault 's  property  to  make  an  underpass  at 
Denver  and  Union  Avenue  bridge. 


340  Meayi  C.  Tillman,  et  ux.,  vs. 

Mr.  Fazio  made  the  following  motion  which  was 
seconded  by  Mr.  MacKenzie: 

"Be  It  Resolved  that  Peninsula  Drainage  Dis- 
trict Number  Two,  owners  of  a  parcel  of  land  lying 
in  the  Southwest  quarter  of  the  Southwest  quarter 
(SW14  SW14)  of  Section  34,  Township  2  North, 
Range  1  East,  and  in  the  Northwest  quarter  of  the 
Northwest  quarter  (NW14  NW14)  of  Section  3, 
Township  1  North,  Range  1  East,  W.M.,  Multnomah 
County,  Oregon,  conveyed  by  that  certain  deed  to 
Peninsula  Drainage  District  Number  Two,  recorded 
in  Book  331,  Page  573,  of  Multnomah  County 
Record  of  Deeds,  give  the  Oregon  State  Highway 
Commission  a  real  estate  option  to  buy  250  feet 
on  the  westerly  end  of  said  plot  of  land  for  and 
in  consideration  of  the  sum  to  One  Thousand  Two 
Hundred  Fifty  and  no/100  Dollars  ($1,250.00)." 

The  resolution  was  passed.  The  only  dissenting 
vote  was  that  of  T.  G.  Donaca. 

There  was  no  further  business  to  come  before  the 
meeting  and  it  was  adjourned. 

/s/  H.  L.  BOYLES, 
Secretary. 

[Endorsed] :     Filed  August  5,  1953. 
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Annual  Meeting  of  Landowners  of  Peninsula 
Drainasre  District  Number  Two 


''fc) 


Portland,  Oregon, 
October  26,  1942. 

The  annual  meeting  of  the  owners  of  land  in 
Peninsula  Drainage  District  Number  Two  was  held 
at  the  schoolhouse  of  Columbia  School  District 
Number  33,  Faloma,  on  the  26th  day  of  October, 
1942,  at  8:00  p.m. 

The  following  landowners  were  present  in  per- 
son or  represented  at  the  meeting: 

No.  Acres 

Northwest   Properties,    Inc.,    by   Ivan    P. 

Phipps,  its  proxy 44.408 

Warren  Packing  Co.,  by  Ivan  F.  Phipps, 

its  proxy   245.453 

Ivan  F.  Phipps,  in  person 1.014 

Tony  Fazio,  in  person  282.71 

Riverton  Land  Co.,  by  H.  M.  Seivert,  its 

proxy    18.40 

Robert  H.  Seivert,  by  H.  M.  Seivert 43.63 

Columbia  River  Land  Co.,  by  J.  H.  Mac- 

Kenzie,  its  proxy 118.44 

J.  H.  MacKenzie,  in  person 6.25 

Guy  Lawrence,  in  person   7.28 


Total  acres    767.585 
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The  president  of  the  board  of  supervisors,  J.  H. 
MacKenzie,  presided  and  the  secretary,  H.  L. 
Boyles,  kept  the  minutes  of  the  meeting. 

The  minutes  of  the  last  annual  meeting  of  the 
o\Aaiers  of  land  in  the  district  were  read  and  ap- 
proA'ed. 

The  secretary  read  the  financial  statement  to  the 
landowners  concerning  the  operation  and  financial 
condition  of  the  district  for  the  period  November 
1,  1941,  to  June  30,  1942.  The  report  was  unani- 
mously adopted.   A  copy  of  this  report  is  attached. 

The  president  announced  the  next  order  of  busi- 
ness would  be  the  election  of  a  supervisor  to  suc- 
ceed T.  G.  Donaca  to  serve  for  a  term  of  three 
years.  T.  G.  Donaca  was  the  only  candidate  nomi- 
nated and  was  unanimously  elected. 

Consideral)le  discussion  ensued  concerning  the 
underpass  between  Kaiserville  and  Peninsula  Drain- 
asre  District  Number  One  and  our  district.  It  was 
decided  that  the  Union  Avenue  right-of-way  has  no 
connection  Avith  our  district  and  it  is  up  to  the 
United  States  Engineers  and  the  State  Highway 
Commission  to  adjudicate  any  differences  concern- 
ing the  effect  on  the  drainage  by  the  construction 
of  this  underpass. 

Mr.  Guy  Lawrence  gave  quite  a  lengthy  talk 
concerning  the  problems  of  School  District  Number 
33.  He  has  had  several  meetings  with  officials  of 
the  city  and  Government  but  no  definite  decision 
has   been  made   concerning  the   great   increase   in 
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students  in  this  district.    The  talk  was  most  inter- 
esting to  the  landowners. 

The  secretary  read  a  letter  from  Ralph  Clyde 
concerning  city  bus  service  to  meet  the  growing 
demand  in  School  District  Number  33  for  bringing 
children  to  school  in  the  wet  and  cold  weather.  The 
landowners  were  advised  that  the  supervisors  were 
doing  everything  in  their  power  to  get  a  bus  serv- 
ice for  the  district. 

The  president  directed  the  secretary  to  read  a 
letter  from  Mr.  R.  W.  Schmeer  regarding  the  drain- 
age and  condition  of  his  land.  It  was  decided  that 
this  was  up  to  the  board  of  supervisors  to  adjust 
in  whatever  manner  they  saw  fit. 

There  was  no  further  business  to  come  before  the 
meeting  and  it  was  adjourned. 

/s/  H.  L.  BOYLES, 

Secretary. 

[Endorsed] :     Filed  August  5,  1953. 


EXHIBIT  No.  30 

Special  Meeting  of  the  Board  of   Supervisors  of 
Peninsula  Drainage  District  Number  Two 

Portland,  Oregon, 
November  30,  1942. 

A  special  meeting  of  the  Board  of  Supervisors 
of  Peninsula  Drainage  District  Number  Two  was 
held  in  the  offices  of  the  May  Hardware  Company, 
317    S.W.    Front    Avenue,    Portland,    Oregon,    on 
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Monday,  November  30,  1942,  at  8:00  p.m.  All  of 
the  supervisors  were  present  at  the  meeting  as 
follows : 

J.  H.  MacKenzie 
T.  G.  Donaca 
Tony  Fazio 

Mr.  Ivan  F.  Phipps,  one  of  the  district's  attorneys, 
was  also  present  at  the  meeting. 

The  president,  J.  H.  MacKenzie,  presided  and 
the  secretary,,  H.  L.  Boyles,  kept  the  minutes. 

The  minutes  of  the  previous  meeting  were  read 
and  approved. 

Mr.  Fazio  complained  of  the  heavy  water  on  his 
farm  land  due  to  heavy  rains  and  improper  drain- 
age. It  was  decided  that  Mr.  Fazio  would  be  ap- 
pointed as  a  committee  of  one  to  make  a  report 
to  the  next  meeting  of  the  supervisors  on  the  drain- 
age ditch  under  Union  Avenue  and  the  approximate 
cost  so  that  it  could  be  provided  for  in  the  next 
budget. 

Considera])le  discussion  ensued  concerning  the 
underpass  at  Kaiserville  on  Denver  Avenue.  It  was 
decided  that  our  attorney  Mr.  Phipps  write  a  letter 
to  the  Oregon  State  Highway  Commission  to  see  if 
this  matter  could  not  be  rectified  so  that  our  drain- 
age system  would  not  be  disrupted. 

Bills  were  present  from  attorneys  R.  R.  Bulli- 
vant,  and  Maguire,  Shields,  Morrison  &  Biggs  in 
the  sums  of  $70.00  and  $540.00,  respectively,  and 
approved  for  payment. 
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Mr.  Phipps  broiii^iit  up  the  subject  of  the  com- 
promise on  Mr.  Schmeer's  imdivided  3/10  interest 
in  certain  properties  in  the  district  against  which 
we  have  back  taxes  and  interest  from  the  year  1931. 
After  considerable  discussion  it  was  decided  that 
the  matter  should  l^e  brought  up  at  a  later  date 
because  of  lack  of  evidence  on  the  part  of  the 
supervisors  to  enable  them  to  make  a  decision. 

It  was  suggested  that  the  secretary  be  instructed 
to  write  to  the  State  Highway  Commission  concern- 
ing the  construction  of  a  road  between  Denver 
Avenue  and  Vancouver  Avenue  known  as  the 
Schmeer  Road  as  we  now  have  the  right-of-ways 
through  all  property. 

There  was  no  further  business  and  the  meeting 
was  adjourned. 

/s/  H.  L.  BOYLES, 
Secretary. 

[Endorsed] :     Filed  August  5,  1953. 


EXHIBIT  No.  31 

Special  Meeting  of  the  Board  of  Supervisors  of 
Peninsula  Drainage  District  Number  Two 

Portland,  Oregon, 
April  19,  1943. 

A  special  meeting  of  the  Board  of  Supervisors 
of  Peninsula  Drainage  District  Number  Two  was 


346  Mearl  C.  Tillmari,  et  ux.,  vs. 

held  in  the  offices  of  the  secretary,  426  Davis  Build- 
ing, Monday,  April  19,  1943,  at  8:00  p.m.  All  of 
the  supervisors  were  present  at  the  meeting  as  fol- 
lows: 

J.  H.  MacKenzie 
T.  G.  Donaca 
Tony  Fazio 

Mr.  Ivan  F.  Phipps,  one  of  the  district's  attor- 
neys, was  also  present  at  the  meeting. 

The  president,  J.  H.  MacKenzie,  presided,  and 
the  secretary,  H.  L.  Boyles,  kept  the  minutes. 

The  minutes  of  the  previous  meeting  were  read 
and  approved. 

Mr.  Fazio  made  a  motion  which  was  seconded 
and  unanimously  passed.  (Resolved  that  Mr.  R.  H. 
Sievert  l)e  given  notice  that  the  rent  on  the  Buland 
Tract  be  ten  dollars  per  acre  per  year,  on  a  month 
to  month  basis.) 

Mr.  Phipps  suggested  that  the  secretary  write  a 
letter  to  Mr.  Gault,  advising  him  that  there  is  a 
boat  hanging  on  the  dyke  in  Columbia  slough,  that 
would,  in  case  of  high  water,  dig  in  and  injure  the 
rip-rap. 

It  was  suggested  that  the  secretary  also  write 
the  Oregon  State  Highway  Commission  and  the 
U.  S.  Engineers,  advising  them  that  the  underpass 
on  Denver  Avenue,  at  Vanport,  may  cause  trouble 
in  case  of  a  flood  by  dividing  Districts  No.  1  and 
No.  2,  and  that  Denver  Avenue  serves  as  a  dyke 
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between  the  two  Districts.  The  Board  of  Directors 
feel  that  a  stop-log  should  be  erected  on  this  under- 
pass. 

There  was  considerable  discussion  concerning  the 
Schmear  property,  w^hich  is  now  under  foreclosure 
proceedings. 

We  were  advised  by  Mr.  Phipps  that  if  the  dis~ 
trict  would  offer  a  compromise,  Mr.  Schmear  w^ould 
consider  paying  all  back  drainage  taxes. 

Mr.  Fazio  made  the  following  motion,  which  was 
seconded  and  unanimously  passed:  (Be  it  resolved 
that  for  a  period  of  ninety  days  from  April  19, 
1943,  all  interest  and  penalty  on  drainage  taxes 
shall  be  abrogated  to  all  taxpayers  paying  in  full.) 

It  was  suggested  by  Mr.  MacKenzie  that  our 
attorney  immediately  take  steps  to  close  all  cases 
we  have  now  pending  for  tax  foreclosure. 

The  resolution  was  passed,  a  copy  of  which  is 
attached  herewith,  authorizing  the  First  National 
Bank,  Main  Branch,  Portland,  Oregon,  our  paying 
agent  for  $60,000.00  refunding  bonds. 

There  was  no  further  business  to  come  before  the 
meeting  and  it  was  adjourned. 

/s/  H.  L.  BOYLES, 
Secretary. 

[Endorsed] :     Filed  August  5,  1953. 
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EXHIBIT  No.  32 

United  States  District  Court 

District  of  Oregon 

Civil  No.  5190 

(And  Related  Cases) 

MEARL   C.    TILLMAN   and   EMILY   P.   TILL- 
MAN, Husband  and  Wife, 

Plaintiffs, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

DEPOSITION  OF  DONOVAN  C.  BYERS 

Taken  on  Behalf  of  Defendant,  Pursuant  to 
Federal  Rules  of  Civil  Procedure 

Be  It  Remembered  That,  pursuant  to  the  Federal 
Rules  of  Ci^dl  Procedure  and  the  oral  stipulation 
hereinafter  set  out,  the  deposition  of  Donovan  C. 
Byers  was  taken  on  behalf  of  the  Defendant  before 
Ira  G.  Holcomb,  a  Notary  Public  for  Oregon,  on 
the  15th  day  of  September,  1952,  beginning  at  4:30 
o'clock  p.m.,  in  the  Grand  Jury  Room,  United 
States  Court  House,  in  the  City  of  Portland,  County 
of  Multnomah,  State  of  Oregon. 

Appearances : 

WILLIAM  C.  RALSTON, 

Of  Attorneys  for  Plaintiffs. 

WALKER  LOWRY, 

Special  Assistant  to  the  Attorney  General, 
Appearing  on   Behalf  of  the   United 
States  of  America. 
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Exhibit  No.  32— (Continued) 
(Deposition  of  Donovan  C.  Byers.) 

Stipulation 

Mr.  Lowry:  Mr.  Ralston,  may  we  have  a  stipu- 
lation that  all  objections  save  to  the  form  of  the 
questions  are  reserved  until  the  time  of  trial? 

Mr.  Ralston:    Yes,  it  is  so  stipulated. 

Mr.  Lowry :  Again,  as  in  the  case  of  Mr.  Phipps, 
I  do  not  expect  to  ask  Mr.  Byers  any  detailed  ques- 
tions as  to  his  damages,  but  the  United  States  will 
probably  want  to  conduct  some  discovery  proceed- 
ings later  along  that  line  in  case  it  turns  out  to  be 
necessary. 

Mr.  Ralston:     Satisfactory. 

DONOVAN  C.  BYERS 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant,  pursuant  to  the  Federal  Rules  of  Civil 
Procedure,  and,  being  first  duly  sworn  to  testify 
the  truth,  the  whole  truth  and  nothing  but  the 
truth,  was  examined  and  testified  as  follows:  [2*] 

Direct  Examination 
By  Mr.  Lowry: 

Q.  State  your  full  name. 

A.  Donovan  C.  Byers. 

Q.  What  is  your  address,  Mr.  Byers  ? 

A.  1150  Northeast  Faloma  Road. 

Q.  Portland?  A.     Portland  11. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Exhibit  No.  32— (Continued) 
(Deposition  of  Donovan  C.  Byers.) 

Q.     Are  you  an  engineer? 

A.  I  am  an  architect.  During  the  Housing 
Authority  days  I  had  the  title  of  engineer,  through 
no  qualifications. 

Q.     Have  you  had  some  training  as  an  architect? 

A.     Yes. 

Q.     Where?  A.     University  of  Oregon. 

Q.     Any  degree?  A.     No  degree. 

Q.  Have  you  had  some  experience  as  an  archi- 
tect? 

A.  I  was  licensed  as  an  architect  in  the  State  of 
Oregon  in  1946  and  I  have  practiced  my  profession 
since  then,  and  from  19  I  was  employed  in  an  archi- 
tectural office. 

Q.  Are  you  one  of  the  plaintiffs  who  has  sued 
the  United  States  on  account  of  property  damage 
in  Peninsula  Drainage  District  No.  2  on  account 
of  the  May,  1948,  flood?  A.     Yes.  [3] 

Q.     Mr.  Ralston  is  your  attorney? 

A.     That  is  right. 

Q.  Did  you,  in  May  and  June,  1948,  own  some 
property  in  Peninsula  Drainage  District  No.  2  ? 

A.     I  did. 

Q.     Where  was  it  located? 

A.  Lot  5  and  a  portion  of  Lot  6  in  South  Shore 
Acres,  a  subdivision. 

Q.  Would  you  tell  me  where  that  is  with  refer- 
ence to  streets  and  roads  in  Peninsula  Drainage 
District  No.  2? 
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Exhibit  No.  32— (Continued) 
(Deposition  of  Donovan  C.  Byers.) 

A.  It  is  near  the  intersection  of  Gertz  Road  and 
Faloma  Road. 

Q.     That  is  east  of  Union  Avenue? 

A.     That  is  right. 

Q.     What  is  the  nature  of  this  property? 

A.     Residential. 

Q.     When  did  you  acquire  it?  A.     1938. 

Q.     Was  it  improved  then? 

A.     Yes,  it  had  a  house  on  it. 

Q.  Do  you  recall,  roughly,  what  you  paid  for 
the  property?  A.     Exactly;  $2,930. 

Q.  Did  you  at  any  subsequent  time  make  any  im- 
provements on  it?  A.     Yes. 

Q.     About  when? 

A.  X  am  sorry.  I  haven't  any  idea  what  date  it 
was.  As  a  [4]  matter  of  fact,  it  was  a  continuous 
thing.  I  spent  money  improving  it  over  the  years. 
Every  year  I  put  some  money  into  it. 

Q.  Have  you  any  idea  how  much  money  you 
put  into  it  all  told? 

A.     Oh,  I  think  approximately  $20,000. 

Q.  Most  of  which,  I  take  it,  was  put  in  subse- 
quent to  1942?  A.     The  major  portion. 

Q.  The  improvements  that  you  have  made  were 
in  the  nature  of  improving  the  house? 

A.    Yes. 

Q.  Did  you  have  any  other  property  in  Penin- 
sula Drainage  District  No.  2?  A.     No. 

Q.  Was  your  property  in  that  Drainage  District 
insured  in  May  and  June  of  1948  ? 
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Exhibit  No.  32— (Continued) 
(Deposition  of  Donovan  C.  Byers.) 

A,     Yes,  insured,  but  not  against  the  flood. 

Q.     What  insurance  company  had  the  insurance? 

A.  I  don't  know  who  had  it  then.  That  was 
1942? 

Q.     No,  in  1948. 

A.  Let  me  put  it  this  way:  Ward  Cook  &  Com- 
pany were  agents  for  whatever  insurance  company 
it  was.   I  don't  know. 

Q.  Ward  Cook  &  Company  is  a  Portland  con- 
cern ?  A.     Portland. 

Q.  You  have  not  collected  any  claims  against 
the  insurance  company  on  account  of  the  1948  flood 
damage?  [5]  A.     No. 

Q.  I  understand  at  one  time  you  were  employed 
by  the  Housing  Authority  of  Portland? 

A.     That  is  right. 

Q.     When  did  that  employment  begin? 

A.  You  are  going  to  find  during  this  whole  dis- 
cussion that  I  am  very  poor  on  dates. 

Q.     Just  do  the  best  you  can,  Mr.  Byers. 

A.     I  would  say  in  1942  sometime. 

Q.     In  what  capacity? 

A.  At  that  time  I  was  assistant  to  the  main- 
tenance superintendent  when  I  was  hired  by  the 
Portland  Housing  Authority. 

Q.     Who  was  the  maintenance  superintendent? 

A.     George  King. 

Q.     How  long  did  you  continue  on  that  job? 

A.     Approximately  a  year. 

Q.     Then  what  happened? 
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A.  I  was  employed  as  maintenance  engineer  to 
take  Mr.  King's  place  when  he  left  the  Authority. 

Q.  Your  responsibility  covered  what  important 
IDrojects  of  the  Housing  Authority'? 

A.  Everything  that  the  Portland  Housing  Au- 
thority managed. 

Q.     How  long  did  you  have  that  job? 

A.     Until  August,  1945. 

Q.     Then  what  happened*?  [6] 

A.     I  resigned. 

Q.  You  have  had  no  connection  with  the  Port- 
land Housing  Authority  since  August  of  1945  ? 

A.     No. 

Q.     Ever  been  employed  by  the  United  States? 

A.     Well,  not  directly. 

Q.  The  reservation  you  have  in  mind  is  your 
employment  with  the  Portland  Housing  Authority 
of  Portland  ? 

A.     Yes.   Are  you  excluding  military  service? 

Q.    Yes,  I  was.  A.    Yes. 

Q.  During  the  period  you  were  maintenance 
engineer  for  the  Housing  Authority  of  Portland 
to  whom  did  you  report?  A.     K.  E.  Eckert. 

Q.  Do  you  recall  when  the  underpass  was  built 
along  Denver  Avenue?  A.     Only  slightly. 

Q.  Did  you  have  anything  at  all  to  do  with  the 
construction  of  the  underpass?  A.     No. 

Q.  Do  you  recall  hearing  any  discussions  about 
that  underpass? 
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A.  Not  at  the  time  of  the  construction,  no,  other 
than  neighborhood  gossip. 

Q.     But  you  at  least  knew  of  its  being  built? 

A.    Yes.  [7] 

Q.  Did  you  have  anything  to  do  with  the  con- 
struction of  the  ring  levee  around  that  underpass? 

A.     No. 

Q.  Were  you  around  the  Vanport  area  from 
time  to  time  when  that  ring  levee  was  being  built? 

A.  I  can't  remember  whether  it  was  entirely 
completed  or  not  when  I  started  visiting  the  project 
regularly,  but  I  believe  that  the  levee  was  done  at 
that  time.  I  am  not  positive. 

Q.  Do  you  recall  anything  about  the  reconstruc- 
tion work  done  on  the  ring  levee  in  the  fall  of  1943? 

A.     The  1943  reconstruction? 

Q.  All  I  know  is  this,  Mr.  Byers:  After  the 
levee  was  first  completed,  then  some  additional  work 
was  done  which  consisted  principally  of  putting 
some  clay  down  the  slope. 

A.     No,  I  don't  particularly  recall  that. 

Q.  When  do  you  recall  first  paying  any  par- 
ticular attention  to  this  ring  levee  ? 

A.  In  what  I  believe  to  be  1944,  after  the  proj- 
ect was  all  occupied  and  it  was  a  going  thing.  Then 
it  was  my  responsibility  to  look  at  that  levee  along 
with  the  other  levees. 

Q.  Do  you  recall  any  particular  occasion  on 
which  you  first  paid  some  special  attention  to  the 
ring  levee? 
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A.  I  am  not  positive  whether  I  made  any  par- 
ticular note  of  the  condition  of  the  levee  prior  to 
1944  or  not.  I  do  recall  that  during  one  of  the  early 
years  that  I  had  to  do  with  the  [8]  Vanport  proj- 
ect we  had  a  high  water,  27  feet,  I  believe,  at 
which  time  we  were  very  much  concerned  about  the 
condition  of  the  dike.  We  were  not  worried  par- 
ticulaiy,  but  were  looking  to  see  that  everything 
was  as  it  should  be.  We  even  had  to  round  up  stop 
logs,  such  as  Mr.  Phipps  has  referred  to,  for  one 
of  the  openings  at  the  opposite  corner  of  the  Drain- 
age District.  That  matter  had  fallen  to  Vanport 's 
management  to  take  care  of.  Whether  I  made  any 
particular  note  of  the  condition  of  the  levee  at  that 
time  or  not  I  don't  know,  but  I  do  know  that  in 
what  must  have  been  1944,  I  made  an  inspection  of 
the  top  of  the  dike  along  with  some  of  my  employees, 
members  of  the  Vanport  staff,  and  found  it  was 
sloughing  away  back. 

Q.  Do  you  recall  in  what  season  of  the  year  you 
made  that  inspection? 

A.  It  might  have  been  spring,  summer  or  fall.  I 
do  recall  that  I  was  out  there  in  good  weather,  not 
slushing  around  in  the  mud. 

Q.     Who  was  with  you? 

A.  I  am  sorry,  but  I  don't  remember,  other  than 
that  they  were  Vanport  personnel. 

Q.     Do  you  recall  what  you  did,  Mr.  Byers  % 

A.     Discussed  the  condition  of  the  dike. 

Q.     I  mean,  what  inspection  did  you  make? 
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A.  Well,  at  that  time  the  persons  who  were  with 
me  and  I  discussed  the  condition  of  it  amongst  our- 
selves, that  is  all.  [9] 

Then  I  later  called  the  U.  S.  Engineers. 

Q.  Let  me  find  out  a  little  more  about  what  you 
discovered  on  your  inspection.  A.     Okeh. 

Q.  Could  you  tell  me  in  some  detail  what  you 
found? 

A.  We  found  sections  of  the  dike,  outside  edges 
of  the  dike — by  ''outside"  I  mean  the  side  surface 
on  both  sides — had  slipped,  that  the  slopes  were 
sloughing  off. 

Q.     This  was  up  at  the  crown? 

A.  Started  at  the  crown,  yes,  and  slid  clear  to 
the  bottom. 

Q.  Do  you  recall  how  many  such  places  you  ob- 
served ?  A.     No. 

Q.     Do  you  recall  seeing  any  cracks? 

A.  There  were  a  number  of  very  large  cracks 
in  the  top  of  the  dike  which  extended  down  for  a 
number  of  feet;  you  could  see  them  for  a  number 
of  feet,  but  how  much  further  they  went  I  couldn't 
say. 

Q.     How  far  down  could  you  see? 

A.     Two  and  three  feet,  I  should  say. 

Q.     And  about  how  wide? 

A.  I  would  say  that  some  of  them  were  as  much 
as  eight  to  ten  inches  wide  at  the  top. 

Mr.  Ralston:     How  much? 

The  Witness :     Eight  or  ten  inches. 
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Q.  (By  Mr.  Lowry) :  Do  you  recall  how  many 
such  cracks  there  [10]  were? 

A.  I  don't  recall  anything  like  how  many  there 
were,  except  that  they  were  more  or  less  continuous 
along  the  entire  length  of  the  dike  and  they  occurred 
— not  just  one  in  the  top  but  several — there  were 
several  cracks. 

Q.  At  the  time  of  this  inspection  did  you  go 
down  and  look  at  the  toe  of  the  levee  on  either  side? 
Do  you  remember  ? 

A.  I  don't  remember,  but  I  probably  did.  I 
walked  all  over  it. 

Q.  Do  you  think  you  have  told  me  everything  you 
saw? 

A.  No.  We  saw  also  that  the  top  of  the  levee  had 
settled,  according  to  my  memory,  I  would  say  two 
feet  below  the  height  where  it  joined  onto  the 
higher  end. 

Q.     Where  had  the  settlement  taken  place? 

A.  Where  the  greatest  bulk  of  the  levee  was,  it 
was  cracked.  It  was  towards  the  end  where  the  levee 
was  lesser  in  height. 

Q.     Had  it  settled  in  the  center  at  all? 

A.     In  the  middle  of  it,  yes. 

Q.     Over  how  long  an  area,  do  you  remember? 

A.  Well,  like  I  say,  it  was  greater  in  the  center 
and  extended  in  a  lesser  degree  to  each  end,  the 
full  length. 

Q.  And  the  net  result  was  the  center  of  the 
levee  was  lower?  A.     That  is  right. 
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Q.  Would  you  think  it  might  have  been  as  much 
as  two  feet  lower?  [11] 

A.  Well,  that  was  ten  years  ago.  That  is  my 
memory,  yes. 

Q.  Is  there  anything  else  you  remember,  Mr. 
Byers'?  A.     I  don't  remember  anything  else. 

Q.  Did  you  report  this  condition  to  anyone  at 
the  Housing  Authority? 

A.  As  I  say,  I  had  members  of  the  staff  of  Yan- 
port  with  me  at  the  time,  I  am  sure.  I  do  not  recall 
any  specific  report.  I  discussed  my  day's  work  with 
my  superior  almost  every  night. 

Q.     WithMr.  Eckert? 

A.  Mr.  Eckert.  I  made  memorandum  reports  to 
him  almost  daily  as  to  what  my  activities  had  been 
during  the  day. 

Q.  Do  you  recall  any  such  memorandum  report 
with  respect  to  this  inspection? 

A.     I  do  not  recall  it,  no. 

Q.     You  do  not  have  it  now  ?  A.     No. 

Q.  I  think  you  said  you  called  the  United  States 
Army  Engineers?  A.     That  is  right. 

Q.     Do  you  remember  to  whom  you  talked? 

A.  I  don't  recall,  but  I  talked  to  the  office  of 
the  Engineers  here  in  Portland.  I  called  them  for 
technical  advice  on  a  subject  in  which  I  felt  they 
were  experts. 

I  was  hired  by  the  Portland  Housing  Authority 
as  an  engineer,  as  a  maintenance  engineer,  but 
this  particular  kind  [12]  of  work  was  out  of  my 
field.  I  was  looking  for  expert  advice. 
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Q.     What  did  you  ask  them  to  do? 

A.  I  asked  them  to  come  on  the  site  with  me  and 
look  at  it  and  give  me  their  verbal  opinion  of  what 
this  condition  was  and  what  it  was  due  to  and  per- 
haps what  should  be  done  about  it. 

Q.     Did  something  like  that  happen? 

A.  Two  members  of  the  Corps  met  me  on  the 
dike — I  don't  know  who  they  were.  Believe  me,  I 
have  tried  to  remember.  They  met  me  on  the  dike 
and  inspected  it  with  me. 

Q.     Was  this  shortly  after  your  first  inspection? 

A.     It  was. 

Q.     It  would  have  been  a  matter  of  days  ? 

A.     A  matter  of  days. 

Q.  Do  you  recall  seeing  anything  on  the  second 
trip  other  than  what  you  have  already  told  me  about 
that  you  saw  on  your  first  trip? 

A.     I  don't  recall  anything,  no. 

Q.  Do  you  recall  any  conversation  with  these 
members  of  the  Corps  of  Engineers  ? 

A.  Yes.  I  recall  that  they  told  me  at  that  time 
that  the  dike  was  not  even  a  dike  in  their  estimate ; 
that  the  slopes  of  it  were  so  steep  that  they  did  not 
constitute  a  properly  constructed  dike;  and  that  its 
composition  was  not  properly  that  of  a  good  [13] 
dike. 

Q.  Let's  see.  Did  these  men  purport  to  know 
what  that  dike  was  composed  of  ? 

A.  Yes,  they  did.  They  spoke  with  considerable 
knowledge  of  it. 
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Q.  Do  you  recall  any  discussion  about  the  sig- 
nificance of  the  cracks'? 

A.  No,  no  discussion  with  them  concerning  it 
that  I  recall. 

Q.  Have  you  told  me  everything  you  remember 
about  your  discussion  with  these  representatives  of 
the  Corps  of  Engineers  % 

A.  No.  There  is  one  other  item:  They  explained 
to  me  that  it  was  entirely  out  of  their  jurisdiction 
and  that  all  they  could  do  was  advise  me  as  to 
what  they  presently  thought  should  be  done. 

Q.  Did  they  make  any  explanation  of  why  they 
took  that  position? 

A.  I  don't  remember  whether  they  explained 
that  or  not.  I  might  be  mixed  up — might  be  mixing 
it  up  with  the  fact  that  I  think  I  know  why.  In 
other  words,  I  have  lived  in  the  DivStrict  and  know 
something  of  the  balance  of  responsibility  between 
the  Engineers  and  the  District,  and  they  might  have 
told  me  then  or  not.  I  don't  know. 

Q.  Do  you  recall  anything  else  at  all  about  the 
conversation  with  those  men?  A.     No. 

Q.  What  was  the  next  development  after  the 
meeting  with  the  [14]  representatives  of  the  Corps  ? 

A.  I  took  it  upon  myself,  with  my  office  and  as- 
sistants available  in  the  office,  to  have  an  estimate 
prepared  of  how  much  work  would  be  involved  in 
rebuilding  that  dike  to  a  proper  width  at  the  bottom, 
with  proper  slopes. 

Q.     You  said  you  prepared  your  own  estimate  ? 
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A.    Yes. 

Q.  What  did  you  assume  to  be  proper  slopes  and 
a  proper  width? 

A.  To  cut  the  levee  down  from  its  existing  one 
and  one-half  to  one  slope  to  two  and  one-half  to  one 
slope. 

Q.  Did  you  come  to  this  conclusion  as  to  what 
constituted  a  proper  slope  on  the  basis  of  the  in- 
formation provided  by  the  Corps  of  Engineers'  rep- 
resentative? A.     Yes. 

Q.  Did  you  have  any  other  information  about 
it?  A.     No. 

Q.  What  you  proposed,  then,  was  a  complete  re- 
construction of  the  levee? 

A.  No,  not  to  tear  it  out  and  remove  it  and  re- 
build it,  but  to  take  the  earth  that  w^as  there  and 
spread  it  out  and  recap  it  and  then  blanket  the  en- 
tire dike,  both  sides,  after  that  had  been  done. 

Q.  I  understand  you  prepared  an  estimate  of 
how  much  that  might  have  cost  ?  [15] 

A.     That  is  right. 

Q.  Do  you  remember  what  its  cost  was  ?  Was  this 
estimate  jorepared  in  writing? 

A.  It  was.  It  is  in  what  were  my  files  at  that 
time.  This  is  a  wild  guess,  but  I  believe  that  we  got 
an  estimate  of  the  cost  of  the  work  from  Joplin  & 
Eldon,  who  are  earth-moving  contractors  here,  or 
were  at  the  time. 

Q.     I  want  to  understand  just  exactly  what  you 
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did.  You  say  you  prepared  an  estimate.  Did  you  then 
submit  it  to  Mr.  Eckert  or  to  someone? 

A.     Yes,  I  submitted  it  to  Mr.  Eckert. 

Q.  Then  did  he  or  you  get  in  touch  with  Joplin 
&Eldon? 

A.  No.  I  had  already  gotten  in  touch  with  Joplin 
&  Eldon  and  gotten  such  an  estimate  of  what  it 
would  cost  to  do  that  work.  I  made  a  report  of  what 
I  had  found  to  Mr.  Eckert. 

Q.     Was  this  made  orally  or  in  writing  ? 

A.  Probably  in  writing,  an  interoffice  memo- 
randum. 

Q.  Do  you  personally  have  a  copy  of  that  re- 
port? A.     No,  I  have  not. 

Q.  I  understand  you  got  this  estimate  of  the 
cost  of  the  work  to  be  done.  Then  what  happened 
next,  as  far  as  you  were  concerned  ? 

A.  I  sincerely  believe  that  I  wrote  a  letter  for 
Mr.  Eckert 's  sigTiature,  to  the  Regional  Office,  At- 
tention of  Mr.  Crutsinger,  which  I  do  not  find  in 
that  file,  requesting  funds  to  do  that  [16]  work. 

Q.     You  do  recall  preparing  such  a  letter? 

A.     That  is  right. 

Q.  Do  you  know  whether  the  letter  was  ever 
sent? 

A.  I  have  reason  to  believe  it  was  because 
shortly  after  that  letter  was  sent  Mr.  Peirson  visited 
Portland.  I  don't  recall  whether  he  contacted  me  or 
my  superior,  l^ut  I  had  very  definite  instructions 
after  that  that  I  was  exceedino-  mv  authority  in  con- 
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tacting  the  Engineers — I  should  not  have  brought 
them  into  the  picture  at  all — and  that  that  levee  was 
okeh  and  a  proper  levee  as  constructed;  all  it 
needed  was  a  little  repair  job.  However,  I  never  got 
a  letter  in  writing  back. 

Q.     You  say  Mr.  Peirson  visited  Portland? 

A.     Yes,  sir. 

Q.  Do  you  recall  that  he  talked  to  you  about  the 
ring  levee? 

A.  No,  sir;  I  don't  recall  whether  I  personally 
was  contacted  by  Mr.  Peirson  and  told  these  things 
or  whether  he  told  my  superior  all  this  and  it  was 
relayed  to  me. 

Q.  You  say  you  received  some  instructions  about 
how  you  had  exceeded  your  authority.  From  whom 
did  you  receive  those  instructions? 

A.  That  is  what  I  say  I  don't  remember,  whether 
he  gave  them  to  me  directly  or  whether  he  came  to 
my  superiors  and  told  them  and  they  in  turn  told 
me  that  I  had  gone  beyond  my  field. 

Q.  You  are  telling  me  you  remember  very  dis- 
tinctly somebody  [17]  told  you  that  you  got  out  of 
bounds,  and  yet  you  don't  remember  who  told  you? 

A.  That  is  right.  I  don't  remember  whether  it 
was  my  superiors  or  Mr.  Peirson  who  was  there  at 
the  time. 

Q.  You  would  not  have  any  opinion  about  that 
at  all,  as  to  who  that  was  ? 

A.  I  am  sorry,  I  don't.  This  was  fourteen  years 
ago,  I  guess. 

Q.     I  understand  that. 
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A.     Longer  than  that. 

Q.  After  this  conversation  about  your  authority, 
did  you  have  anything  further  to  do  with  the  ring 
levee  around  the  Denver  Avenue  Underpass  ? 

A.  Yes.  I  was  told  to  prepare  a  program  of  re- 
pairs. 

Q.     Did  you  prepare  such  a  program? 

A.     Yes. 

Q.     What  did  that  program  consist  of? 

A.  Reworking  the  face  of  the  levee  where  it  had 
sloughed  off  the  worst,  the  outside  face,  the  face 
next  to  No.  2,  cutting  it  do"svn,  as  described  in  one 
of  these  letters,  cutting  down  the  surface  and  re- 
packing it  in  layers  and  then  filling  in  the  cracks 
on  the  top  and  building  a  crown  over  the  top  after 
bringing  the  top  of  it  level. 

Q.     Who  gave  you  instructions  to  do  that  ? 

A.     Mr.  Eckert,  my  superior. 

Q.     Did  you  prepare  such  a  program?  [18] 

A.  I  don't  know  that  I  prepared  it  specifically 
as  a  program.  We,  in  turn,  had  estimates  prepared 
on  such  a  program  and  wrote  letters  to  the  Regional 
Office  requesting  authority  to  do  that  work. 

Q.     What  happened  after  that? 

A.     We  were  authorized  to  do  it. 

Q.     Was  that  work  actually  done  ? 

A.     I  believe  it  was. 

Q.  You  said  it  was  your  business  to  inspect  this 
levee?  A.     That  is  right. 

Q.  Wouldn't  your  inspection  trips  show  you 
whether  or  not  that  work  was  done  ? 
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A.  That  is  right.  The  nature  of  your  question 
threw  me  off.  I  would  say  positively  that  it  was 
done. 

Q.  I  want  to  be  sure  that  we  have  in  mind  here 
just  what  was  done.  A.    Yes. 

Q.  The  outside  slope  was  reworked  and  the 
cracks  were  filled  in  ? 

A.     The  outside  slope  was  reworked  very  shabbily. 

Q.     What  do  you  mean  by  ''very  shabbily'"? 

A.     To  a  width  of  perhaps  four  feet. 

Q.    You  went  four  feet  into  the  slope  % 

A.  We  went  to  the  bottom  where  the  worst  slides 
had  occurred  and  widened  it  to  a  width  of  approxi- 
mately three  or  four  feet,  [19]  and  then  worked  the 
face  up  with  new  material,  only  in  the  areas  that 
had  sloughed  oif . 

Q.  Does  that  really  mean  you  extended  the  levee 
three  or  four  feet '?  Is  that  the  effect  of  what  you  did  ? 

A.  That  would  be  the  effect  in  those  areas  where 
it  had  sloughed,  ,yes,  because  we  started  from  that 
sloughing  at  the  bottom  and  added  material  to  that, 
to  bring  that  u])  to  an  even  slope  to  the  top. 

Q.  Do  you  know  where  that  material  you  added 
came  from?  Of  course,  this  work  was  done  under 
your  personal  supervision? 

A.     Not  under  my  direct  supervision,  no. 

Q.  Do  you  have  any  idea  who  supervised  it  di- 
rectly ? 

A.  No,  only  that  it  would  have  been  done  directly 
under  the  supervision  of  Oral  K.  Tichenor,  who  was 
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maintenance  superintendent  on  the  project.  He  may 
have  delegated  it  to  someone. 

Q.     What  is  that  name? 

A.     Tichenor,  T-i-c-h-e-n-o-r. 

Q.     Is  Mr.  Tichenor  still  in  this  area? 

A.    Yes. 

Q.     Do  you  know  what  he  does  % 

A.  Yes.  He  is  Manager  of  the  Preservative  Paint 
Company  on  the  East  Side. 

Q.  To  get  back  to  this  work,  Mr.  Byers,  I  un- 
derstand that  in  areas  where  you  sloughed  you  added 
some  material  and  reworked  the  face  ?  [20] 

A.     That  is  right. 

Q.     What  was  done  about  the  cracks'? 

A.  We  tamped  them  full  of  dirt;  put  dirt  into 
them  and  tamped  it  down  in  and  then  added  material 
across  the  entire  top  as  a  capping.  Our  purpose  was 
to  keep  the  water  from  making  a  water  course  of 
these  cracks  and  thus  taking  dirt  out  of  the  bottom ; 
we  tried  to  get  an  imj^ervious  capping  there. 

Q.     Do  you  know  where  that  material  came  from? 

A.     No,  I  don't  know. 

Q.  This  work  was  done  by  the  employees  of  the 
Housing  Authority  of  Portland? 

A.  I  believe  so.  I  don't  believe  we  put  it  out  on 
contract. 

Q.  In  addition  to  reworking  the  surface  and 
fixing  the  cracks,  was  anything  done  to  the  ring 
levee  ?  A.     Nothing. 

Q.  Do  you  recall  seeing  the  ring  levee  after  that 
work  was  done  ? 
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A.     I  do  not  specifically  recall  it. 

Q.  Do  you  recall  ever  making  any  report  to  the 
United  States  Army  Engineers  on  the  work  that 
was  done  in  repairing  the  ring  levee  ? 

A.     I  am  sure  I  did  not. 

Q.     You  are  sure  you  did  not? 

A.     That  is  right. 

Q.  Do  you  recall  making  any  report  to  any  rep- 
resentatives of  [21]  the  United  States  ? 

A.  Not  other  than  the  representatives  of  the 
Federal  Public  Housing  Authority.  I  made  my  ver- 
bal reports  to  them. 

Q.     To  whom  ? 

A.  To  Harold  Munday.  I  don't  know  whether  I 
would  have  reported  to  Peirson  or  not;  probably 
not — but  I  know  I  would  have  reported  to  Munday. 

Q.     What  was  Mr.  Munday 's  job  at  that  time? 

A.  Mr.  Munday  was  the  assistant  to  the  Director 
of  the  Federal  Public  Housing  Authority  in  Region 
9  for  maintenance. 

Q.     Did  he  come  to  Portland  from  time  to  time  ? 

A.     Yes. 

Q.  Do  you  specifically  recall  talkinp;  to  Mr.  Mun- 
day about  this  ring  levee  ?  A.     Yes. 

Q.  So,  what  you  are  saying  is  that,  just  as  a 
routine  matter,  you  would  report  it  ? 

A.  I  reported  to  him.  He  made  inspection  trips 
on  the  project  very  frequently,  and  we  always  went 
over  the  work  that  had  been  done. 
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Q.  But  you  do  not  recall  any  particular  conversa- 
tion or  report?  A.     Not  specifically,  no. 

Q.  Do  you  recall  being  on  the  ring  levee  at  any 
time  after  you  left  the  Housing  Authority  of  Port- 
land prior  to  when  it  [22]  failed"? 

A.     No,  I  do  not. 

Q.  What  is  your  opinion  of  the  condition  of  the 
ring  levee  after  the  repair  work  had  been  done  on  it  ? 

A.     My  opinion? 

Q.    Your  opinion. 

A.     That  it  was  hopelessly  inadequate. 

Q.     Did  you  tell  this  to  anybody? 

A.     I  told  it  to  Mr.  Peirson. 

Q.  Do  you  recall  when  that  conversation  took 
place  ? 

A.  Sometime  subsequent  to  my  being  told  that 
it  could  only  be  repaired  and  not  rebuilt. 

Q.  While  you  were  still  with  the  Housing  Au- 
thority ? 

A.     While  I  was  still  with  the  Housing  Authority. 

Q.  In  that  conversation  did  you  tell  Mr.  Peirson 
about  the  repairs  that  had  been  made  ? 

A.     May  I  ask  a  question? 

Q.     Surely. 

A.  Are  you  asking  if  I  remember  a  specific  con- 
versation or  my  recollection  simply  of  what  hap- 
pened ? 

Q.  I  would  like  you  to  remember,  if  you  can, 
specific  events. 

A.     I  do  not  remember  any  specific  conversation 
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with  Mr.  Peirson.  However,  I  saw  him  frequently, 
many,  many  times,  and  we  discussed  the  problems 
in  connection  with  the  project  almost  every  time  I 
met  him.  [23] 

Q.  In  these  conversations  you  had  with  Mr. 
Peirson  and  Mr.  Munday,  of  course  you  were,  in  a 
sense,  talking  with  employees  of  the  Housing  Author- 
ity of  Portland?  A.     I  was. 

Q.  And,  of  course,  the  concern  of  the  Housing 
Authority  of  Portland  was  for  Vanport? 

A.  Yes,  sir;  and  that  was  the  concern  that  I 
was  expressing  when  I  was  concerned  about  that 
levee. 

Q.  You  felt  it  was  inadequate  to  protect  Van- 
port?  A.     That  is  right. 

Q.  Had  you  given  any  attention  to  whether  or 
not  it  was  adequate  to  protect  Peninsula  Drainage 
District  No.  2  ?  A.     I  gave  that  attention,  too. 

Q.  In  the  attention  that  you  gave  to  this  levee, 
Mr.  Byers,  did  you  understand  the  principal  flood 
danger  was  from  water  that  might  first  come  into 
Peninsula  Drainage  District  No.  2  or  Peninsula 
Drainage  District  No.  1? 

A.  I  hope  I  am  a  logical  man,  and  it  has  always 
been  my  impression,  my  understanding,  that  that 
was  a  levee  to  protect  one  from  the  other  in  case 
either  of  the  others  met  with  disaster,  that  it  was 
for  the  protection  of  one  or  the  other. 

Q.  Do  you  recall  any  discussion  at  al]  on  that 
point  with  Mr.  Peirson  or  Mr.  Munday  ? 
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A.     Oh,  no;  I  do  not. 

Q.  The  reason  I  asked  you  about  that  was  that 
Mr.  Phipps  said  [24]  today — perhaps  you  heard 
him — that  the  principal  concern  at  the  time  of  the 
1948  flood  was  water  coming  from  the  eastward  and 
traveling  westward — that  is,  coming  first  from 
Peninsula  Drainage  District  No.  2.  I  wondered  if 
you  had  any  similar  impression? 

A.     No,  I  had  no  such  impression,  I  am  sure. 

Q.  After  these  conversations  with  Mr.  Peirson 
and  Mr.  Munday,  and  while  you  were  with  the 
Housing  Authority  of  Portland,  did  you  do  any- 
thing else  at  all  in  connection  with  the  Denver 
Avenue  underpass  or  the  ring  levee? 

A.  No,  sir;  I  don't  recall  that  I  did.  Wait  a 
minute.  I  am  not  sure  whether  it  was  my  depart- 
ment or  another  department  that  ran  a  water  line 
over  that  levee  during  the  time  I  was  connected 
vath  the  Housing  Authority,  and  I  do  recall  that  it 
was  run  over  the  levee,  not  through  it. 

Q.     Do  you  recall  anything  else?  A.     No, 

Mr.  Ralston:  You  are  referring  now  to  the 
Housing  Authority  of  Portland? 

The  Witness:  The  Housing  Authority  of  Port- 
land ran  a  water  line  from  Vanport  to  East  Van- 
port,  over  that  levee. 

Q.  (By  Mr.  Lowry) :  You  said  you  felt  that 
the  ring  levee  was  wholly  inadequate.  What  was  the 
basis  for  that  conclusion? 

A.     That  it  was  constructed  largely  with  sand; 
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that  it  was  so  steep  and  so  narrow,  which  was  not 
in  conformance  with  the  [25]  advice  of  experts,  the 
U.   S.   Engineers,  who  were  the  best  authority   I 
could  find  on  levee  construction. 

Q.  Have  you  told  me  everything  you  can  remem- 
ber about  any  discussions  you  might  have  had  with 
either  Mr.  Peirson  or  Mr.  Munday  about  the  ade- 
quacy of  the  ring  levee?  Do  you  remember  any 
details  of  those  conversations? 

A.     May  I  give  you  an  impression  I  got? 

Q.     Surely. 

A.  Mr.  Peirson,  it  was  my  impression,  took  a 
personal  affront  to  my  questioning  the  levee  which 
he  had  caused  to  be  constructed. 

Q.     That  is  an  impression? 

A.  That  is  the  impression  that  I  had  and  that 
I  have  carried  with  me  for  years.  Incidentally,  I 
have  a  high  regard  for  Mr.  Peirson. 

Q.  Do  you  recall  any  details  of  the  conversation 
with  Mr.  Munday?  A.     No. 

Q.  I  think  you  said  you  did  not  report  the  con- 
clusions you  reached  about  the  adequacy,  or  inade- 
quacy, of  the  ring  levee  to  the  Army  Engineers  ? 

A.     That  is  right.   I  did  not. 

Q.  Did  you  report  it  to  any  representative  of  the 
United  States  other  than  Mr.  Peirson  and  Mr. 
Munday?  A.     I  did  not,  no.  [26] 

Q.  Did  you  take  this  subject  up  at  all  with  the 
supervisors  of  Peninsula  Drainage  District  No.  2? 

A.    No. 


372  Mearl  C.  Tillman,  et  ux.,  vs. 

Exhibit  No.  32— (Continued) 
(Deposition  of  Donovan  C.  Byers.) 

Q.  Do  you  recall  any  discussion  with  anyone 
at  all  other  than  the  people  you  have  told  me  about  1 

A.  No,  I  don't  recall  discussing  it  with  anyone 
else.  I  might  have  mentioned  it  to  neighbors,  but 
I  don't  recall  any  discussion. 

Q.     Did  you  try  to  do  anything  about  it? 

A.  I  had  done  all  I  could  do.  That  is  the  way 
I  felt  about  it.  When  I  had  been  told  to  stop  that 
by  people  who  paid  me  every  month,  I  quit. 

Q.  At  the  time  you  reached  your  conclusion 
about  the  adequacy,  or  lack  of  it,  of  the  ring  levee, 
was  there  any  reason  to  expect  that  any  primary 
levees  in  either  Drainage  District  would  fail? 

A.     No. 

Q.  So  your  conclusion  was  based  on  an  assump- 
tion that  they  might  fail'? 

A.  That  is  right,  because  that  is  the  reason  that 
levee  was  there. 

Q.  Your  own  opinion  was  that  it  ought  to  be 
built  so  as  to  have  strength  similar  to  the  strength 
of  the  primary  levees'? 

A.     That  was  my  opinion. 

Q.  And  it  was  because,  in  your  opinion,  it  was 
not  equally  [27]  as  strong  as  the  primary  levees  you 
felt  it  was  inadequate  ?  A.     That  is  right. 

Q.  Do  you  recall  hearing  or  participating  in  any 
discussion  about  the  ring  levee  after  you  left  the 
Housing  Authority  of  Portland  and  prior  to  the 
time  of  the  flood?  A.     I  do  not  recall  it. 
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Q.  Do  you  recall  that  you  made  any  personal 
inspection  of  the  condition  of  the  rin^^  levee  after 
you  left  the  Housing  Authority  of  Portland  and 
prior  to  the  flood  in  19481 

A.     No,  sir.  May  I  interject  something? 

Q.     You  don't  recall  if? 

A.     No,  I  don't  recall  it. 

Q.  You  are  a  member  of  Peninsula  Drainage 
District  No.  2,  at  least  in  the  sense  that  you  pay 
assessments?  A.     That  is  right. 

Q.  Have  you  ever  been  an  officer  of  that  Dis- 
trict? A.     No. 

Q.  Have  you  ever  attended  any  meetings  of  the 
landowners  of  the  District? 

A.  Annual  meetings,  yes.  I  attended  a  number 
of  them. 

Q.  Do  you  recall  any  discussion  at  those  meet- 
ings prior  to  the  flood  concerning  the  Denver  Ave- 
nue underpass  or  the  ring  levee  ? 

A.  No,  I  don't.  I  don't  recall  any  such  discus- 
sions, not  that  such  discussions  did  not  take  place 
but  because  I  was  [28]  there  for  another  purpose. 

Q.  Do  you  recall  that  you  ever  suggested  to  the 
other  landowners  in  the  District  at  those  meetings 
that  you  thought  the  ring  levee  was  inadequate  ? 

A.  I  don't  recall  that  I  ever  suggested  it  as  any 
official  business  of  the  District.  I  am  sure  I  must 
have  discussed  it  with  my  neighbors. 

Q.  But  you  do  not  recall  any  such  discussion  at 
any  one  of  these  annual  meetings?  A.     No. 
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Q.  Were  you  in  this  area,  Mr.  Byers,  during 
May  and  June,  1948'? 

A.  I  was  during  those  months.  I  was  not  there 
during  the  day  of  the  flood.   I  was  in  Oakland. 

Q.     Oakland,  California?  A.     Yes. 

Q.  When  did  you  leave  Portland  in  May  of 
1948?   How  long  prior  to  the  flood? 

A.  Let  me  see ;  two  or  three  days ;  I  don 't  recall 
exactly. 

Q.  Did  you  participate  at  all  in  the  flood  fight 
prior  to  the  time  you  left  ? 

A.  No,  at  the  time  I  left  there  was  no  flood  fight 
going  on. 

Q.     When  did  you  get  back? 

A.  The  day  after  my  house  went  under  water, 
the  Tuesday  following  Monday,  which  was  Memorial 
Day.  [29] 

Mr.  Ralston :     No,  Sunday  was  Memorial  Day. 

The  Witness  (Continuing)  :  I  came  back  Tues- 
day, if  I  remember  my  dates  correctly.  Anyivay,  it 
was  the  day  following. 

Q.  (By  Mr.  Lowry) :  Was  your  wife  living 
here  at  the  time? 

A.  My  wife  and  children  were  with  me  on  my 
trip  to  Oakland.  Her  family  was  the  reason  for  the 
trip. 

Q.  So  there  was  no  one  living  at  your  house 
during  the  flood? 

A.  My  parents  lived  in  a  small  house  on  the 
same  property  with  me,  and  they  were  there. 
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Q.  Did  they  leave  prior  to  when  the  water  came 
in  Peninsula  Drainage  District  No.  2? 

A.  They  did.  My  father  and  my  business  part- 
ner took  a  walk  up  to  the  levee  and  took  a  look  at 
the  water  behind  it  and  decided  it  was  time  for 
them  to  move,  and  my  partner,  his  two  boys,  my 
father  and  cousin  moved  my  father  and  myself 
lock,  stock  and  barrel  the  day  before.  We  were 
told  about  it. 

Q.     They  took  everything  out  which  was  movable  ? 

A.  Nearly  everything.  There  were  some  things 
left  there. 

Q.  Mr.  Byers,  do  you  have  in  your  possession 
any  writings  at  all  relating  to  the  Denver  Avenue 
underpass  or  the  ring  levee  *? 

A.  I  can  certainl}^  say  I  do  not,  and  I  have  cer- 
tainly searched.  As  a  matter  of  fact,  I  went  back 
to  my  attic  in  the  hope  of  finding  that  particular 
letter.  I  had  copies  of  some  letters  that  I  wrote,  as 
a  member  of  the  Portland  Housing  Authority  staff, 
and  I  thought  I  might  have  that  one — thought 
that  I  [30]  might  find  it,  and  did  not.  I  have  that 
file  and  it  is  not  in  there. 

Q.  Mr.  Byers,  let  me  show  you  what  appears  to 
be  a  copy  of  a  letter  from  E.  Stanton  Foster  to 
C.  H.  Wick,  dated  June  6,  1944.  Have  you  ever  seen 
that  letter  before  today*? 

A.     I  have  not  seen  it  before  today. 

Q.     Who  was  Mr.  Wick  ? 

A.     Mr.  Wick  was  the  Director  of  the  Portland 
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Housing  Authority   for   development.    Pie   was   in 
charge  of  the  Development  Division  as  my  superior 
was  in  charge  of  the  Management  Division. 

Q.  I  also  have  here  what  seems  to  be  an  inter- 
office memorandum  from  Wick  to  Freeman,  dated 
July  8,  1944.  Have  you  ever  seen  that  before  today  % 

A.     No. 

Q.  I  show  you  what  appears  to  be  a  copy  of  a 
letter  from  the  Housing  Authority  of  Portland  by 
Mr.  Eckert  to  Mr.  Crutsinger,  dated  September  5, 
1944,  carrying  in  the  lower  left-hand  corner  the 
initials  "D.C.B.:J.L."  Is  it  your  recollection  you 
prepared  that  letter?  A.     I  believe  I  did. 

Q.  Then  I  show  you  what  seems  to  be  a  copy  of 
a  letter  from  Harold  R.  Munday  to  the  Housing 
Authority  of  Portland,  dated  September  15,  1944. 
Did  you  ever  see  that  letter  l)efore  today? 

A.  I  think  so.  I  believe  there  is  even  a  sequel 
to  it,  authorizing  an  expenditure  of  funds.  That 
authorizes  the  work  [31]  but  not  the  funds. 

Q.  It  is  your  recollection  that  the  expenditure 
of  funds  was  subsequently  authorized? 

A.     Yes. 

Q.  And  it  was  pursuant  to  that  authorization 
that  the  repair  work  which  you  have  already  de- 
scribed took  place?  A.     Yes. 

Q.  Do  you  know  anything  about  Mr.  Wick's 
background    Is  he  a  licensed  engineer? 

A.     He  is  a  licensed  engineer  and  a  college  grad- 
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uate.  That  is,  he  has  a  degree  in  engineering.  I  beg 
your  pardon.   He  hasn't,  either. 

Q.  Mr.  Byers,  you  heard  me  ask  Mr.  Phipps 
if  he  knew  the  names  of  any  people  who  might  know 
something  about  the  condition  of  the  ring  levee 
after  it  was  built  and  prior  to  the  failure.  Are 
there  any  such  persons  whose  names  occur  to  you 
in  addition  to  those  Mr.  Phipps  named? 

A.  Yes.  It  is  jxvy  understanding  that  you  have 
the  testimony  of  Clinton  McGill  who  was,  during 
the  period  of  the  construction  of  Yanport,  assistant 
to  Mr.  Peirson.  He  later  became  a  member  of  my 
staff  and  is  the  person  who  helped  me  prepare  the 
estimates. 

Q.     Anyone  else? 

A.  I  can  say  No,  because  I  have  checked  the 
names  of  those  who  I  thought  might  know,  and  they 
have  denied  any  knowledge.  [32]  Then  there  was 
Mr.  Griffin,  who  was  Manager  of  the  Yanport  proj- 
ect at  one  time,  and  Mr.  J.  L.  Franzen.  You  prob- 
ably have  him  in  your  list  of  names. 

Q.     No. 

A.  He  was  Manager  of  the  Yanport  project  from 
the  time  it  started,  in  Management,  up  until  Griffin 
took  over  as  Manager.  I  do  not  know  just  when 
that  transfer  took  place,  whether  Mr.  Franzen  or 
Mr.  Griffin  was  the  Manager  of  the  project  at  the 
time  this  work  took  place. 

Q.     Is  Mr.  Franzen  still  in  this  area? 

A.     Mr.  Franzen  is  City  Manager  at  Salem.   He 
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is  a  mining-  engineer.   The  chances  are  that  he  was 
there  at  the  time. 

Q.     Does  the  name  of  anyone  else  occur  to  you? 

A.  It  is  possible  that  a  man  named  Vic  Feur- 
stein — I  can't  spell  that  one  for  you;  it  is  a  German 
name;  it  is  not  spelled  like  it  sounds.  He  was  an 
employee  of  the  City  of  Vanport,  who  personally 
directed  the  repairs  to  that  dike. 

Mr.  Lowry:     I  guess  that  is  all. 

Mr.  Ralston:     No  questions. 

And  Further  Deponent  Saith  Not. 

/s/  DONOVAN  C.  BYERS.  [33] 


Notary's  Certificate 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  the  undersigned,  Ira  G.  Holcomb,  a  Notary 
Public  for  Oregon,  do  hereby  certify  that  on  the 
15th  day  of  September,  1952,  before  me  as  such 
Notary,  at  the  Grand  Jury  Room,  United  States 
Court  House,  in  the  City  of  Portland,  County  of 
Multnomah,  State  of  Oregon,  personally  appeared 
at  the  time  mentioned  in  the  caption  set  out  on  Page 
1  of  the  foregoing  transcript  Donovan  C.  Byers,  a 
witness  produced  on  behalf  of  the  Defendant. 
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Mr.  William  C.  Ralston,  of  Attorneys  for  Plain- 
tiffs, appearing  in  their  behalf,  and  Mr.  Walker 
Lowry,  Special  Assistant  to  the  Attorney  General, 
appearing  on  behalf  of  the  United  States  of  Amer- 
ica; and  the  said  witness  being  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  and  being  carefully  examined, 
in  answer  to  all  interrogatories  propounded  b}^  the 
Special  Assistant  to  the  Attorney  [34]  General, 
testified  as  in  the  foregoing  annexed  deposition, 
Pages  numbered  1  to  33,  both  inclusive,  set  forth. 

I  further  certify  that  all  interrogatories  pro- 
pounded to  said  witness,  together  with  the  answ^ers 
of  said  witness  thereto  and  all  olijections  and  mo- 
tions taken  or  made,  and  other  proceedings  oc- 
curring upon  the  taking  of  said  deposition,  were 
then  and  there  taken  down  by  me  in  shorthand  and 
thereafter  reduced  to  typewriting  under  my  direc- 
tion; and  that  said  deposition,  when  fully  tran- 
scribed, was  submitted  to  the  witness  for  examina- 
tion and  reading  to  or  by  him,  and  opportunity  to 
the  witness  to  make  any  changes  in  form  or  sub- 
stance; and  that  said  deposition  has  been  retained 
by  me  for  the  purpose  of  sealing  up  and  directing 
it  to  the  Clerk  of  the  above-entitled  Court,  as  re- 
quired by  law. 

I  further  certify  that  I  am  not  a  relative'  or  em- 
ployee or  attorney  or  counsel  for  any  of  the  parties, 
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or  a  relative  or  employee  of  such  attorney  or  coun- 
sel, or  fianancially  interested  in  the  action. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  notarial  seal  this  30th  day  of  September, 
1952. 

[Seal]        /s/  IRA  G.  HOLCOMB, 

Notary  Pul^lic  for  Oregon. 

My  commission  expires  Aug.  4,  1956. 
[Endorsed]  :     Filed  August  5,  1953.  [35] 


EXHIBIT  No.  34 

DEPOSITION  OF  FRANCIS  JOHN  KERNAN 

Taken  on  Behalf  of  Defendant  Pursuant  to 
Federal  Rules  of  Civil  Procedure 

Be  It  Remembered  That,  pursuant  to  the  Federal 
Rules  of  Civil  Procedure  and  the  oral  stipulation 
hereinafter  set  out,  the  deposition  of  Francis  John 
Kernan  was  taken  on  behalf  of  the  Defendant  be- 
fore Ira  G.  Holcomb,  a  Notary  Public  for  Oregon, 
on  the  18th  day  of  September,  1952,  beginning  at 
1:30  o'clock  p.m.,  in  the  Grand  Jury  Room,  United 
States  Court  House,  in  the  City  of  Portland,  County 
of  Multnomah,  State  of  Oregon. 
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Appearances : 

WILLIAM  C.  RALSTON, 

Of  Attorneys  for  Plaintiffs. 

WALKER  LOWRY, 

Special  Assistant  to  the  Attorney  General, 
Appearing   on  Behalf   of  the   United 
States  of  America. 

Stipulation 

Mr.  Lowry:  Mr.  Ralston,  shall  we  stipulate  that 
all  objections  save  to  the  form  of  the  questions  are 
reserved  until  the  time  of  trial? 

Mr.  Ralston:     So  stipulated. 

FRANCIS  JOHN  KERNAN 

produced  as  a  witness  on  behalf  of  Defendant,  pur- 
suant to  the  Federal  Rules  of  Civil  Procedure,  be- 
ing first  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.  Will  you  state  your  full  name,  Mr.  Kernan? 

A.  Francis  John  Kernan. 

Q.  Where  do  you  live? 

A.  I  live  in  North  Portland. 

Q.  What  is  your  address  there?  [2*] 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transoiirt  of  Record. 


382  MearC  C.  Tillman,  ct  nx.,  vs. 

Exhibit  No.  34— (Continued) 
(Dex)osition  of  Francis  John  Kernan.) 

A.     My  address  is  Box  56,  North  Portland. 

Q.  Do  yon  have  your  residence  or  your  home 
somewhere  around  North  Portland? 

A.  Yes,  I  live  right  there  by  that  grocery  store, 
in  an  apartment  house.  I  have  14  apartments  there 
on  that  corner. 

Q.     That  is  the  corner  of  what? 

A.  It  is  Denver  Avenue  and  Union  Avenue  and 
North  Portland  Road,  right  at  the  foot  of  Denver 
Avenue. 

Q.  You  refer  to  the  point  at  the  junction  of 
Denver  Avenue  and  Union  Avenue  and  North  Port- 
land Road,  is  that  it?  A.     Yes. 

Q.     What  business  are  you  in,  Mr.  Kernan? 

A.  Well,  I  am  in  the  contracting  business,  the 
grocery  business,  the  filling  station  business  and 
the  apartment  business.  I  also  have  a  boat  mooring 
down  there,  too.  General  contracting,  however,  is 
my  business. 

Q.  Are  you  one  of  the  persons  who  has  filed  a 
claim  against  the  United  States  on  account  of  the 
1948  flood  damage  in  Peninsula  Drainage  District 
No.  2?  A.     Yes,  sir. 

Q.  Who  is  your  attorney  in  that  case,  Mr. 
Kernan  ? 

A.     Sheppard  &  Phillips,  and  Mr.  Ralston. 

Q.  How  long  have  you  lived  in  the  area  of 
Peninsula  Drainage  District  No.  2? 

A.  Well,  I  bought  2,000  acres  of  land  from  Swift 
&  Company  in  [3]  1932. 
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Q.     Did  you  go  out  there  to  live  al)out  that  time  ? 

A.  I  built  a  barn  and  put  my  office  out  there; 
moved  out  of  an  office  building  here  in  Portland 
and  put  my  buildings  out  there  in  1932. 

Q.     You  have  been  there  ever  since? 

A.    Yes. 

Q.  Will  you  tell  me  what  property  you  owned  in 
May  and  June  of  1948  in  connection  with  Drain- 
age District  No.  2? 

A.  Yes;  about  40  acres  on  Marine  Drive,  we 
call  it. 

Q.     In  between  Faloma  Road  and  Marine  Drive  ? 

A.  Yes,  40  acres  in  there.  I  don't  know  just 
how  I  would  get  the  thing  lined  up  for  you,  but  is 
that  all  right  *? 

Q.     Yes,  that  is  all  right.   What  else? 

A.  About  20  acres  at  Denver  Avenue  and  Union 
Avenue,  in  District  No.  1. 

Q.     Where  are  these  apartments  you  mentioned? 

A.  They  are  in  District  No.  1  at  the  foot  of 
Denver  Avenue.  Another  40  acres  is  where  the 
farm  is;  that  is  over  on  Marine  Drive  on  Gertz 
Road  and  Faloma  Road — it  sits  right  in  there,  right 
in  front  of  the  schoolhouse. 

(Discussion  off  the  record.) 

Q.     The  only  property  you  had  in  District  No.  2 
was  the  40  acres  along  by  the  Faloma  schoolhouse? 
A.     That  is  right.  [4] 
Q.     When  did  you  acquire  that  property? 
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A.     1932. 

Q.     Do  you  recall,  roughly,  what  you  paid  for  if? 

A.     I  paid  $90  an  acre,  I  am  pretty  sure. 

Q.  Have  you  made  some  improvements  on  the 
property,  Mr.  Kernan*? 

A.  Oh,  yes.  I  cleared  it  all  off.  There  was  quite 
heavy  timber  on  it  and  I  cleared  it  all  off  and 
leveled  it  around  there  and  built  all  the  fences 
down  through  there.  Of  course,  I  had  more  prop- 
erty in  those  days. 

I  built  a  barn  120  l)y  80  feet  wide  or  120  by  40 
feet  and  then  I  had  two  sheds  built  on  the  side,  and 
I  had  another  barn  that  I  built,  40  by  60. 

Q.  When  did  you  put  these  barns  on  the  prop- 
erty ? 

A.  In  1932  I  started  them.  It  took  me  a  year  to 
put  the  buildings  up. 

Q.  Have  you  improved  the  property  to  any 
substantial  extent  since  1942  and  prior  to  1948? 

A.  Yes.  I  built  my  little  half-mile  race  track  in 
there  which  cost  me — oh,  it  probably  cost  me  $4,000. 

(Discussion  off  the  record.) 

Q.  I  understand  that  you  ])uilt  the  race  track 
along  about  1948? 

A.  It  must  have  been  built  a  couple  of  years 
before  the  flood. 

Q.     About  1946,  then?  A.     Yes,  I  think  so. 

Q.     About  what  value  do  you  think  you  put  into 
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that  property  [5]  in  Peninsula  Drainage  District 
No.  2  between  1932  and  1942,  say,  Mr.  Kernan? 

A.     You  mean  clearing  the  land  and  all  1 

Q.     Yes. 

A.  I  spent  $60,000  down  there  in  clearing  it  off, 
clearing  the  land  and  doing  all  of  this  improve- 
ment, and  then  those  buildings  cost  me  about — the 
barn  itself  must  have  cost  me  about  twenty-five 
or  thirty  thousand  dollars.  Then  I  have  three  houses 
on  the  place. 

Q.     They  were  all  put  in  prior  to  1942  ? 

A.     Yes.   Those  houses  rent  for  $45  a  month. 

Q.  So  I  guess  it  is  fair  to  say  that  most  of  the 
improving  you  did  was  done  prior  to  1942  ? 

A.     Yes. 

Q.  Did  you  have  insurance  on  any  of  this  prop- 
erty that  was  damaged  by  the  1948  flood  ? 

A.  No,  I  didn't.  I  took  that  insurance  off.  I 
had  all  of  that  insured  heavily,  and  I  believe  it  was 
General  Insurance,  and  we  ordered  a  new  blanket 
policy  at  that  time  on  everything,  when  I  was  in 
the  contracting  business — under  the  other  blanket 
policy  we  had  everything  covered,  floods  and  every- 
thing, and  when  the  new  one  went  through  Brice 
Mortgage,  it  did  not  have  that  provision. 

Q.  You  have  not  collected  any  insurance  money 
on  account  of  the  flood  damage  at  all,  then?  [6] 

A.  No,  and  no  money  from  the  Red  Cross  or 
no  money  from  anybody. 

Q.     Have  you  ever  been  an  officer  of  Peninsula 
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Drainage   District   No.    1    or   Peninsula   Drainage 
District  No.  2?  A.     No,  I  have  not. 

Q.  Of  course,  you  have  been  a  member  of  these 
Districts,  these  Drainage  Districts,  by  reason  of  the 
fact  that  you  owned  land  in  the  area  ? 

A.  That  is  right.  Everybody  that  owns  land  is 
supposed  to  be  a  member  of  the  District. 

Q.  Have  you  attended  any  meetings  of  the  land- 
owners ? 

A.  Oh,  yes.  I  go  up  there  once  in  a  while.  They 
have  a  meeting  once  a  year  and  sometimes  they  get 
into  a  battle  out  there  and  they  call  another  meet- 
ing. 

Q.  You  have  attended  the  annual  meetings 
pretty  regularly? 

A.  Yes.  They  notify  us  with  a  card,  so  we  gen- 
erally go. 

Q.  That  is  in  both  Drainage  District  No.  1  and 
Drainage  District  No.  2?  A.     Yes. 

Q.  Of  course,  you  have  paid  assessments  on  your 
property  in  both  Drainage  Districts  from  year  to 
year? 

A.  Yes.  We  have  a  little  better  system  in  Drain- 
age District  No.  1.  Swift  &  Company  and  the 
Western  Waxed  Paper  and  all  these  big  companies 
are  in  there,  and  they  don't  squabble  as  much  as 
the  little  fellows.  [7] 

Q.  Were  you  out  in  this  area  when  the  under- 
pass was  built  imder  Denver  Avenue  to  provide  ac- 
cess to  Vanport? 
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A.     I  was  right  along  in  there  all  the  time,  yes. 

Q.  You  were  there  when  the  ring  levee  was  being 
constructed  around  the  underpass  ?  A.     Yes. 

Q.  Mr.  Kernan,  did  you  make  any  ])rotost  to 
anyone  about  building  the  underpass  itself? 

A.  Well,  I  did  say  to  MacKenzie,  who  was  on  the 
Drainage  District,  and  I  think  Tom  Donaca  was  on 
there,  that  I  thought  it  was  not  very  much  of  a 
protection  that  we  were  going  to  get  by  that  dike 
they  were  building.  I  understood  Fred  Christensen 
came  in  there  with  his  dump  trucks  and  dumped 
dirt.  It  was  a  small  dike,  just  room  enough  for  him 
to  get  on  top. 

Of  course,  I  am  not  very  much  of  a  fellow  to  go 
around  beefing  or  hollering  my  head  off,  but  1  know 
this  job  that  was  done  in  there  certainly  was  a  weak 
sister  to  take  care  of  anything. 

Q.  And  you  said  something  about  it  to  Mr.  Mac- 
Kenzie and  to  Mr.  Donaca  ■? 

A.  I  believe  I  told  Mr.  MacKenzie.  I  am  pretty 
sure  I  told  Tom  Donaca,  too.  I  am  pretty  sure  I  told 
Tom  Donaca.  I  asked  them,  "Who  gave  the  Govern- 
ment," or  ''Who  gave  them  permission  to  cut  a  hole 
in  Denver  j^venue'"?  and  what  kind  of  a  dike  it 
was  they  were  building  down  there.  [8] 

Q.  Do  you  remember  talking  to  anyone  else  about 
it?  A.     No,  I  don't. 

Q.  You  did  not,  however,  talk  to  anyone  in  the 
United  States  Army  Engineers,  for  example,  about 
it?  A.     No. 
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Q.     Or  anyone  with  the  Highway  Commission? 

A.     No. 

Q.  What  do  you  remember  now,  Mr.  Kernan, 
about  how  that  ring  levee  was  built?  Do  you  re- 
member seeing  it  when  they  were  first  starting  to 
build  it? 

A.  I  noticed  these  trucks  go  out  there  and  dump 
sand  in  there.  I  am  pretty  sure  that  Fred  Christen- 
sen  hauled  some  diii:  in  there  from  basements,  kind 
of  a  top  soil  or  something  like  that,  but  I  never  paid 
too  much  attention  to  that,  either,  any  more  than  I 
noticed  it  was  about  a  9-foot  dike  on  top  and  had  a 
straight  up-and-down  slope,  about  a  one  and  one-half 
to  one  slope.  It  was  just  a  little  narrow  dike,  if  you 
would  call  it  a  dike,  because  I  have  done  quite  a  lot 
of  diking  myself,  and  I  thought  it  was  a  very  poor 
job  to  reinforce  the  property  there,  but  I  did  not 
make  any  kicks  to  anybody.  I  just  noticed  it  and 
didn't  see  any  use  of  battling  mth  these  fellows. 

Q.  What  I  was  wondering  is  whether  or  not  you 
remembered  anything  about  the  technique  by  which 
the  thing  was  built?  For  example,  when  trucks 
dumped  sand  in  there,  what  w^ould  they  do?  Drive 
out  on  the  levee  and  circle  around  it  and  dump 
the  [9]  sand? 

A.  No,  sir;  I  understand  they  backed  out  and 
dumped  it.  I  think  they  had  some  'dozers.  I  didn't 
pay  too  much  attention  to  that.  I  know  that  they 
just  drove  out  and  dumped  it.  It  was  not  put  in  like 
you  would  ordinarily  do  it,  just  building  it  up.  I 
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am  pretty  sure  it  was  dumped  out  there  by  trucks, 
because  I  have  seen  the  trucks  dumping  there. 

Q.  How  was  Mr.  Christensen  putting  on  this  top 
soil,  as  you  call  it? 

A.  He  just  dumped  it  on  top  of  the  sand,  be- 
cause I  know  somebody  else  had  hauled  some  sand 
in  there  and  dumped  it,  and  I  am  pretty  sure  Fred 
Christensen 's  trucks  hauled  some  top  soil  in  there 
and  dumped  it  on  top  of  this  sand,  so  as  to  kind  of 
make  an  apron  over  the  fill. 

Q.  Did  you  ever  go  out  onto  the  ring  levee  after 
it  was  built?  A.     No,  I  never  did. 

Q.  You  did  not  make  any  kind  of  an  inspection 
of  it  at  any  time,  any  inspection  of  any  kind  ? 

A.     No. 

Q.  So  you  don't  know  whether  some  cracks  de- 
veloped in  it  or  not,  do  you?  A.     No,  sir. 

Q.  Where  were  you  at  the  time  of  the  flood  fight 
in  1948,  Mr.  Kernan? 

A.  I  was  working  out  on  Faloma  Road.  You 
mean  as  the  flood  [10]  was  going  into  there?  In 
fact,  I  was  out  there.  I  was  a  kind  of  a  big  shot  out 
there;  I  had  about  2,500  or  3,000  men  out  there.  I 
was  working  under  the  Government  Engineers'  in- 
structions, supervising  these  fellows  around  there, 
and  had  a  bunch  of  trucks  hauling  in  materials, 
filling  up  sacks,  plugging  up  holes  all  around 
through  there,  and  so  on,  and  building  it  up  so  if 
the  water  came  up  it  would  not  go  over  the  top. 
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Q.  This  was  on  the  river  front  levee  of  Penin- 
sula Drainage  District  No.  2? 

A.     That  is  right. 

Q.  After  the  failure  of  Vanport  were  you  down 
on  Denver  Avenue  at  any  time  before  it  failed? 

A.     You  mean  as  the  flood  came  in? 

Q.    Yes. 

A.  It  was  on  a  Sunday  afternoon  and  I  had 
been  working — we  had  a  number  of  head  of  horses 
and  I  just  rounded  them  up  and  got  them  out  of 
there.  I  had  a  few  horses  of  my  own,  so  in  the  after- 
noon I  gathered  up  all  my  family  and  we  took  a 
horse  apiece  and  we  took  them  off  the  place  and 
took  them  up  around  to  33rd  Street  and  left  them 
up  there,  and  then  I  came  back  down  to  the  corner 
by  the  grocery  store  and  when  I  got  down  there 
Vanport  had  been  hit  and  the  flood  was  on.  I  just 
didn't  see  the  flood  that  came  in  from  the  other 
side. 

Q.  As  I  remember,  the  water  came  into  Vanport 
about  4:30  Sunday  afternoon?  [11]  A.     Yes. 

Q.  Then  I  think  this  ring  levee  at  Denver  Ave- 
nue failed  the  following  night? 

A.     That  is  right. 

Q.  In  between  those  two  times  were  you  out  on 
Denver  Avenue  at  all? 

A.  No.  I  left  there  about  3:00  o'clock  and  I 
didn't  get  back  from  where  my  business  was  until, 
I  would  say,  6:00  or  7:00  o'clock.  I  came  there  just 
about  the  time  that  another  hole  had  washed  out 
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over  there   and  the   telephone   line   went   down.   I 
would  say  I  got  there  about  7:00  o'clock. 

Q.  You  did  not  see  the  ring  levee  before  it  broke 
and  after  the  water  came  into  Vanporf? 

A.     No. 

Q.  And  you  did  not  have  anything  to  do  with 
the  flood  fight  that  was  conducted  along  Denver 
Avenue  ?  A.     No. 

Q.  Did  you  get  news  of  some  sort  of  an  order 
for  evacuation  of  Peninsula  Drainage  District  No. 
2  while  you  were  out  there  ? 

A.  Of  course,  when  I  came  back,  yes,  after  we 
had  taken  our  horses  out.  I  think  that  started  in 
the  afternoon  some  time. 

Q.  How  much  of  your  property  did  you  move 
out  of  there  before  the  water  got  into  Peninsula 
Drainage  District  No.  2? 

A.  Well,  we  got  some  of  the  furniture  out  of  the 
houses  and  put  it  up  in  the  loft  of  the  barn.  I 
wasn't  there,  Imt  [12]  some  of  the  sheriffs  and 
someone  else  was  moving  the  stuff  out  of  the  houses, 
what  they  could  get  out. 

Q.     Did  you  save  some  of  if? 

A.  Yes;  very  little.  At  my  house  up  on  top  of 
the  hill  I  think  they  piled  beds  and  stuff  up  on  top 
of  each  other.  We  didn't  lose  it  all.  I  don't  know 
just  how  much. 

Q.  Did  you  try  to  take  anything  out  of  the 
Drainage  District  other  than  the  horses;  that  is, 
move  it  out  completely? 
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A.  No.  I  think  we  put  some  stuff  up  in  the  lofts 
of  these  barns. 

Q.  Did  you  save  the  stuff  that  you  had  put  into 
the  lofts?  A.     Yes. 

Q.     Or  did  the  barn  get  washed  out,  too? 

A.  One  barn  got  w^ashed  out  a  little  bit,  but  it 
didn't — the  water  came  up  to  the  floor  of  the  barn 
and  then  there  was  a  little  platform  up  on  top,  so 
they  put  the  stuff  up  there.  We  saved  some  of  it. 

Q.  I  understand  you  never  had  any  discussions 
at  all  with  any  representatives  of  the  Corps  of  En- 
gineers about  either  the  underpass  or  the  ring  levee 
before  it  broke?  A.     No. 

Q.  Did  you  have  any  discussions  with  anyone 
from  the  Housing  Authority  of  Portland  ? 

A.     No. 

Q.  Or  from  the  Federal  Public  Housing  [13] 
Authority  ?  A.     No. 

Q.  Do  you  have  anything  in  writing  about  the 
ring  levee  or  the  underpass  or  about  the  flood?  Did 
you  ever  write  any  letters  or  see  any  letters  relat- 
ing to  that  or  anything  like  that?  Or  did  you  ever 
make  any  reports  to  anybody  ? 

A.  I  don't  know  whether  I  wrote  out  something 
and  gave  it  to  these  fellows  or  not.  I  don't  believe 
I  did. 

Mr.  Ralston :     He  does  not  mean  that. 

Q.  (By  Mr.  Lowry)  :  In  any  event,  nothing  ex- 
cept what  you  might  have  given  to  your  lawyer? 

A.     Nothing,  no. 
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Q.  You  don't  have  any  photographs  of  the  ring 
levee  ? 

A.  Yes,  I  have  a  photograph  of  the  ring  levee, 
afterwards. 

(Discussion  off  the  record.) 

Q.  Let  me  ask  jou  some  questions  about  these 
photographs,  Mr.  Kernan.  After  the  ring  levee 
broke  in  1948,  did  you  go  out  and  make  an  inspec- 
tion of  it?  A.     Yes,  I  took  those  pictures. 

Q.  Of  course,  most  of  it  was  washed  away, 
wasn't  it?  A.     That  is  right. 

Q.     You  took  a  look  at  what  was  left? 

A.     Took  pictures  of  what  was  left,  yes. 

Q.  I  notice  from  these  pictures  you  have  handed 
me  that  there  was  a  pretty  heavy  stand  of  grass 
and  brush  along  on  top  and  on  the  side  ?  [14] 

A.    Yes. 

Q.  In  the  part  that  was  left  did  you  see  any 
cracks  up  in  the  top  of  it  or  anything  like  that? 

A.  No,  I  didn't  notice  that.  It  had  so  much  grass 
on  it  you  couldn't  hardly  see  down  in  there  anyway. 

Q.  Did  you  notice  anything  that  would  give  you 
any  idea  about  why  it  broke  ? 

A.  Well,  I  will  tell  you.  Some  of  the  boys,  the 
Government  Engineers,  said  that  right  down  at  the 
foot  of  the  dike,  where  she  washed  out,  where  the 
trees  were,  they  had  had  some  test  holes  down  in 
there  and  they  got  sand,  found  sand,  and  when  the 
water  started  to  go  in  it  went  into  that  sand  and 
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oozed  right  on  through;  it  should  have  been  built 
out  of  different  soil. 

On  that  marine  dike  they  have  got  over  there 
today,  it  is  all  built  out  of  clay.  It  has  got  a  good 
surface  and  is  made  to  stand  up  under  the  Govern- 
ment Engineers'  tests. 

In  this  other  one,  the  sand  that  is  down  under- 
neath there,  it  just  ran  like  water.  I  know  down  on 
the  bottom  of  it  there  was  sand. 

Q.     Did  you  see  anything  else? 

A.  Well,  there  were  roots  of  trees  in  there,  but 
you  couldn't  tell  whether 

Q.  Did  you,  at  any  meeting  of  either  Peninsula 
Drainage  District  No.  1  or  Peninsula  Drainage  Dis- 
trict No.  2,  which  you  attended,  [15]  ever  hear  any 
discussion  about  the  Denver  Avenue  Underpass  or 
the  ring  levee? 

A.  Yes,  but  not  in  the  meetings;  outside,  after 
the  meetings,  some  fellow  was  discussing  this  un- 
derpass and  the  flood.  I  attended  meetings  like  we 
always  do  when  the  water  was  coming  up  in  the 
river.  The  Drainage  District,  No.  1,  called  a  meeting 
in  Mr.  Williams'  office  in  the  Swift  yards  and  dis- 
cussed how  they  were  going  to  fix  up  the  dike,  and 
so  forth.  We  talked  about  how  things  were  to  be 
taken  care  of  and  how  much  money  the  Housing 
Authority  had  and  how  much  money  we  had  to  pay 
these  expenses. 

Q.     Did  you   attend  a  meeting  of  people   from 
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Drainage  District  No.  2  that  was  held  at  the  Red 
Steer  Cafe  a  few  days  before  the  flood? 

A.  I  didn't  come  to  that  meeting.  The  one  I  at- 
tended was  just  before  that.  I  think,  if  I  remember 
right,  it  was  when  Harry  Freeman  and  four  or  five 
of  the  Housing  Authority  boys  were  up  there ;  they 
had  a  meeting;  they  called  a  meeting  at  the  Red 
Steer. 

Mr.  Lowry :    That  is  al]  I  can  think  of. 

Mr.  Ralston:     No  questions. 

And  Further  Deponent  Saith  Not. 

/s/  FRANCIS  JOHN  KERNAN.  [16] 


State  of  Oregon, 

County  of  Multnomah — ss. 

Notary's  Certificate 

I,  the  undersigned,  Ira  G.  Holcomb,  a  Notary 
Public  for  Oregon,  do  hereby  certify  that  on  the 
18th  day  of  September,  1952,  before  me,  as  such 
Notary,  at  the  Grand  Jury  Room,  United  States 
Court  House,  in  the  City  of  Portland,  County  of 
Multnomah,  State  of  Oregon,  personally  appeared 
at  the  time  mentioned  in  the  caption  set  out  on  Page 
1  of  the  foregoing  transcript  Francis  John  Kernan, 
Lowry,  Special  Assistant  to  the  Attorney  General, 
a  witness  produced  on  behalf  of  Defendant. 

Mr.  William  C.  Ralston,  of  Attorneys  for  Plain- 
tiffs, appearing  in  their  behalf,  and  Mr.  Walker 
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appearing  on  behalf  of  the  United  States  of  Amer- 
ica; and  the  said  witness  being  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  and  being  carefully  ex- 
amined, in  answer  to  all  interrogatories  propounded 
by  the  Special  Assistant  to  the  Attorney  [17]  Gen- 
eral, testified  as  in  the  foregoing  annexed  deposi- 
tion. Pages  numbered  1  to  16,  both  inclusive,  set 
forth. 

I  further  certify  that  all  interrogatories  pro- 
pounded to  said  witness,  together  with  the  answers 
of  said  witness  thereto  and  all  objections  and  mo- 
tions taken  or  made,  and  other  proceedings  occur- 
ring upon  the  taking  of  said  deposition,  were  then 
and  there  taken  down  by  me  in  shorthand  and 
thereafter  reduced  to  typewriting  under  my  direc- 
tion; and  that  said  deposition,  when  fully  tran- 
scribed, was  submitted  to  the  witness  for  examina- 
tion and  reading  to  or  by  him,  and  opportunity  to 
the  witness  to  make  any  changes  in  form  or  sub- 
stance; and  that  said  deposition  has  been  retained 
by  me  for  the  purpose  of  sealing  up  and  directing 
it  to  the  Clerk  of  the  above-entitled  Court,  as  re- 
quired by  law. 

I  further  certify  that  I  am  not  a  relative  or  em- 
ployee or  attorney  or  counsel  for  any  of  the  parties, 
or  a  relative  or  employee  of  such  attorney  or  coun- 
sel, or  financially  interested  in  the  action. 

In   Witness  Whereof,   I  have  hereunto   set  my 
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hand  and  notarial  seal  this  30th  day  of  September, 
1952. 

[Seal]        /s/  IRA  G.  HOLCOMB, 

Notary  Public  for  Oregon. 
My  Commission  Expires:  Aug.  4,  1956. 

[Endorsed] :    Filed  August  5,  1953.  [18] 


[Title  of  District  Court  and  Cause.] 
EXHIBIT  No.  35 
DEPOSITION  OF  IVAN  F.  PHIPPS 

Taken  on  Behalf  of  Defendant,  Pursuant  to 
Federal  Rules  of  Civil  Procedure 

Be  It  Remembered  That,  pursuant  to  the  Federal 
Rules  of  Civil  Procedure  and  the  oral  stipulation 
hereinafter  set  out,  the  deposition  of  Ivan  F.  Phipps 
was  taken  on  l^ehalf  of  the  Defendant  before  Ira 
G.  Holcomb,  a  Notary  Public  for  Oregon,  on  the 
15th  day  of  September,  1952,  beginning  at  3:00 
o'clock  p.m.,  in  the  Grand  Jury  Room,  United 
States  Court  House,  in  the  City  of  Portland,  County 
of  Multnomah,  State  of  Oregon. 

Appearances : 

WILLIAM  C.  RALSTON, 

Of  Attorneys  for  Plaintiffs. 

WALKER  LOWRY, 

Special  Assistant  to  the  Attorney  General, 
Appearing  on  Behalf   of   the   United 
States  of  America. 
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Stipulation 

Mr.  Lowry:  Mr.  Ralston,  may  it  ])e  stipulated 
that  all  objections  except  as  to  the  form  of  the 
questions  are  reserved  until  the  time  of  trial? 

Mr.  Ralston:    Yes,  I  so  stipulate. 

Mr.  Lowry:  Mr.  Ralston,  I  do  not  expect  to  ask 
Mr.  Phipps  any  detailed  questions  about  the  amount 
of  his  damages  but,  by  failing  to  do  so,  I  would  not 
want  to  waive  the  Government's  right  to  investigate 
that  matter  at  some  later  time. 

Mr.  Ralston:     Oh,  no. 

IVAN  F.  PHIPPS 

produced  as  a  \^dtness  on  behalf  of  Defendant,  pur- 
suant to  the  Federal  Rules  of  Civil  Procedure,  be- 
ing first  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Lowry: 

Q.  Will  you  state  your  full  name  ?  [2 "  ] 

A.  Ivan  F.  Phipps. 

Q.  Where  do  you  live? 

A.  312-B  East  12th  Street,  Vancouver,  Wash- 
ington. 

Q.  What  business  are  you  in,  Mr.  Phipps? 

A.  I  am  operating  a  motel,  principally. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 


United  States  of  America  399 

Exhibit  No.  35— (Continued) 
(Deposition  of  Ivan  F.  Phipps.) 

Q.     Did  you  practice  law  at  one  time? 

A.  Yes,  sir;  I  did.  I  have  not  practiced  law  for 
the  past  several  years ;  that  is,  I  have  not  main- 
tained an  office,  except  at  home. 

Q.  You  are  one  of  the  plaintiffs  in  litigation 
against  the  United  States  on  account  of  property 
damage  in  Peninsula  Drainage  District  No.  2  in 
1948?  A.     Yes. 

Q.  Do  you  represent  yourself  in  that  litigation 
or  do  you  have  some  other  lawyer? 

A.  No,  Mr.  Ralston  and  Mr.  Crum  and  x^erhaps 
other  attorneys  represent  my  claims. 

Q.  In  May  and  June  of  1948  did  you  own  prop- 
erty in  Peninsula  Drainage  District  No.  2? 

A.     Yes,  sir;  I  did. 

Q.  In  general,  what  sort  of  properties  did  you 
own? 

A.  My  wife  and  I  owned  a  warehouse  property 
on  what  was  then  Northeast  Bridgeton  Road,  now 
Northeast  Marine  Drive;  also,  a  piece  of  property 
on  the  corner  of  Northeast  Gertz  Road  and  North- 
east Faloma  Road,  which  was  occupied  by  a  small 
nursery.  [3] 

I  also  had  an  interest  in  property  which  stood  of 
record  in  the  name  of  Warren  Packing  Company 
which  I  understand  is  involved  as  a  claimant 
against  the  United  States  of  America. 

My  wife  and  I  also  were  stockholders  in  a  cor- 
poration called  the  Northwest  Properties,  Incor- 
porated,  which    owned   property   occupied   hj   the 
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Portland  Meadows  Motel.    I  think  there  were  sev- 
eral   other    small    pieces    of    property    scattered 
throughout  the  District,  Imt  nothing  on  which  any 
damage  is  claimed. 

Q.  You  referred  a  feAV  moments  ago  to  the  fact 
you  operated  a  motel.  Is  this  Portland  Meadow^s 
Motel  the  one  you  referred  to?  A.     Yes,  sir. 

Q.  Can  you  tell  me  where  the  Portland  Meadows 
Motel  was  located  in  June,  1948? 

A.  On  the  corner  of  Schmeer  Road  and  North 
Denver  Avenue. 

Q.  That  would  be  at  the  southwest  corner  of 
Peninsula  Drainage  District  No.  2? 

A.     That  is  right. 

Q.  Approximately  how  far  was  this  motel  from 
the  Denver  Avenue  Underpass  into  Vanport? 

A.  I  have  never  measured  it,  but  I  would  imag- 
ine about  600  feet. 

Q.  Were  you  living  at  the  motel  in  May  and 
June  of  1948?  A.     Yes,  I  was.  [4] 

Q.  When  did  you  acquire  the  Portland  Meadows 
Motel? 

A.  We  acquired  the  property  in  about  1939,  as 
I  recall.  The  motel  was  built  in  different  sections. 
My  recollection  is  that  the  first  one  was  built  about 
1942  and  that  the  larger  sections  were  built  in  1944 
and  1945. 

Q.  Do  you  have  any  recollection  of  the  approxi- 
mate amount  you  paid  for  the  property  in  1939? 

A.     I  believe  it  was  $4,250. 
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Q.  These  improvements  that  occurred  in  1942, 
1944  and  1945,  about  what  did  they  cost?  Do  you 
remember  ? 

A.  They  ran  in  excess  of  a  hundred  thousand 
dollars,  at  that  time. 

Q.  The  bulk  of  the  improvement  work  was  done 
after  the  ring  levee  around  the  Denver  Avenue 
Underpass  was  built? 

A.     I  think  that  is  right. 

Q.  Your  damage  claim,  I  take  it,  relates  largely 
to  the  improvements  rather  than  to  the  real  prop- 
erty itself? 

A.  Yes,  I  think  I  would  say  the  bulk  of  it  would 
apply  to  the  improvements. 

Q.  Are  you  claiming  damages  against  the  United 
States  for  damages  to  the  warehouse  property  on 
Marine  Drive?  A.     Yes. 

Q.     When  did  you  acquire  that  property? 

A.  I  can't  remember,  but  it  was  prior  to  1940, 
I  would  say. 

Q.  That  property  was  located  east  of  both  Den- 
ver Avenue  and  [5]  Union  Avenue,  is  that  right? 

A.     Yes. 

Q.  Subsequent  to  the  time  you  acquired  the 
property  in  1940,  or  thereabouts,  did  you  make 
some  improvements  on  it? 

A.     Yes ;  I  added  a  small  addition  to  the  building. 

Q.     When  did  that  take  place,  about? 

A.     I  would  say  about  1942. 
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Q.  Have  you  any  idea  what  time  of  the  year,  in 
1942? 

A.  Not  without  checking  my  records  further.  I 
was  building  a  group  of  houses  on  North  Bridgeton 
Road  at  the  time,  and  I  commenced  these  houses  in 
1941.  I  would  say  it  w^as  in  the  spring  of  1942  that 
I  completed  the  warehouse. 

Q.  Do  you  recall,  roughly,  what  you  paid  for 
the  warehouse  property  in  about  1940,  when  you 
acquired  it? 

A.  I  do  not  have  any  recollection  at  the  present 
time  of  w^hat  that  purchase  price  was.  I  would  have 
to  refer  to  my  records,  which  I  do  not  have  here. 

Q.     It   was   several   thousand   dollars? 

A.     It  was  in  the  neighborhood  of  $2,000. 

Q.  Do  you  have  any  idea  what  the  improvements 
in  1942  or  thereabouts  cost? 

A.     Probably  another  $2,000. 

Q.  Were  there  any  subsequent  improvements  in 
connection  with  that  warehouse  property? 

A.  No.  However,  the  claim  that  I  have  filed  also 
refers  to  [6]  personal  property  w^hich  was  in  the 
warehouse. 

Q.  When  was  that  personal  property  put  into 
the  warehouse,  do  you  know  ? 

A.  Probably  most  of  it  was  put  in  after  1942.  It 
W'as  building  material  which  was  drawn  from  and 
used.  The  bulk  of  that  property  was  put  in  there 
wdthin  two  vears  before  the  flood. 
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Q.  Within  two  years  prior  to  the  date  of  the 
flood?  A.     Yes. 

Q.  And,  hence,  after  the  Denver  Avenue  Under- 
pass was  built  *?  A.     That  is  right. 

Q.  You  referred  to  some  nursery  property  on 
Gertz  Road?  A.     Gertz  Road,  yes. 

Q.  Are  you  making  a  claim  against  the  United 
States  on  account  of  damage  to  that  property? 

A.  I  don't  know  whether  that  was  included  in 
the  complaint  or  not. 

Q.  Perhaps  you  can  tell  me  something  about 
what  it  is. 

A.  I  had  probably  $2,000  worth  of  nursery  stock 
on  that  piece  of  property  at  the  time  the  flood  came, 
and  it  was  destroyed,  completely  destroyed. 

Q.  Where  was  the  nursery  with  reference  to 
Union  Avenue,  east  or  west? 

A.  East  of  Union  Avenue,  across  Gertz  Road 
from  the  Columbia  Country  Club. 

Q.  Do  you  recall  when  you  acquired  the  nursery 
property  on  [7]  Gertz  Road? 

A.  Again,  I  would  have  to  give  my  best  recollec- 
tion. I  would  say  it  was  about  1941. 

Q.  And  you  invested  some  money  in  the  pur- 
chase of  stock  which  you  planted  on  that  property? 

A.     That  is  right. 

Q.     About  when  did  that  take  place? 

A.  It  was  planted  there  probably  in  1944  or 
1945. 

Q.     It  was  the  same  nursery  stock  which  was 
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planted  in  1944  or   1945  which  was  destroyed  in 
1948?  A.     That  is  right. 

Q.  Have  you  any  idea  what  that  property  cost, 
the  real  property?  A.     I  don't  recall. 

Q.  In  the  neighborhood  of  a  few  hundred  dol- 
lars, something  of  that  sort,  or  more? 

A.     I  believe  I  paid  $1,100  for  the  property. 

Q.     What  about  the  nursery  stock? 

A.  The  nursery  stock  probably  cost  me,  maybe, 
$400  to  $600  in  total.  Actually,  the  cost,  of  course, 
does  not  represent  the  value  at  the  date  of  the  flood 
because  it  had  been  taken  care  of  and  had  grown 
substantially.  I  had  some  600  camellia  plants  in  the 
nursery  worth  at  least  $3.00  apiece,  and  some  50 
rhododendrons  of  different  variety  and  quite  a  num- 
ber of  other  varieties  of  shrubs. 

Q.  You  referred  to  the  interest  which  you  had 
in  some  property  [8]  standing  in  the  name  of  the 
Warren  Packing  Company.  Where  was  that  prop- 
erty located? 

A.  It  was  located  principally  east  of  Union 
Avenue  and  occupied  the  central  part  of  Peninsula 
Drainage  District  No.  2. 

Q.     Was  it  imimproved? 

A.     Unimproved,  yes.  It  was  farmland. 

Q.  Is  the  Warren  Packing  Company  a  corpora- 
tion or  partnership  or  what? 

A.  It  is  a  corporation  which  held  title  to  this 
property,  as  Trustee,  for  a  time — Donaca  and  my- 
self and  Warren  Packing  Company. 
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Q.  Does  your  claim  against  the  United  States  in- 
chide  a  claim  for  damage  to  the  property  standing 
in  the  name  of  the  Warren  Packing  Company? 

A.  That,  as  I  understand  it,  is  involved  in  a 
separate  suit. 

Mr.  Ralston:     Yes. 

The  Witness:     That  is  a  separate  suit,  isn't  it? 

Mr.  Ralston:     Yes. 

Q.  (By  Mr.  Lowry)  :  Do  you  know  about  when 
the  Warren  Packing  Company  acquired  the  prop- 
erty in  Peninsula  Drainage  District  No.  2? 

A.     They  acquired  that  in  1936. 

Q.  Was  that  property  improved  at  some  subse- 
quent time? 

A.  Well,  it  was  improved  in  that  it  was  laid  out 
into  lots  and  streets  were  built  through  it  and  the 
property  was  in  [9]  cultivation;  there  were  no 
buildings  on  it  that  we  owned. 

Q.  When  did  this  improvement  by  Warren 
Packing  Company  take  place? 

A.  Well,  it  was  continuous  throughout  the  years 
from  1936  until  the  time  of  the  flood. 

Q.  Do  you  recall,  roughly,  what  the  Warren 
Packing  Company  paid  for  the  property  in  1936  ? 

A.  It  was  in  the  neighborhood  of  $35,000.  Part 
of  that  was  paid  by  the  assumption  of  taxes  which 
were  unpaid. 

Q.  Do  you  have  any  idea  now  what  the  cost  of 
the  improvements  which  took  place  in  subsequent 
years  was? 
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A.  We  spent  a  great  many  thousands  of  dollars 
on  those  imi^rovements,  especially  on  the  roads,  and 
I  would  say  the  bulk  of  the  money  was  spent  in 
surveys  and  roads. 

Q.  How  was  that  property  damaged  by  the 
flood,  Mr.  Phipps? 

A.  The  single,  most  expensive  thing  we  did  was 
to  put  in  a  culvert  across  what  is  called  Northeast 
Sixth  Drive,  and  that  was  completely  washed  out, 
destroyed. 

The  main  drainage  ditch  that  ran  down  through 
the  property  washed  out  to  the  point  where  it  was 
several  hundred  feet  wide,  whereas  before  it  was 
about  a  hundred  feet  wide,  and  there  was  just  gen- 
eral damage  to  the  property.  It  is  hard  to  estimate 
the  value  of  the  damage  to  the  property,  but  it  cost 
a  tremendous  amount  to  replace  it  to  its  prior  con- 
dition. 

Q.  Mr.  Phipps,  have  we  now  talked  about  all 
the  physical  [10]  properties  that  you  owned  or  had 
an  interest  in  in  Peninsula  Drainage  District  No. 
2,  as  to  which  you  are  making  a  damage  claim 
against  the  United  States?  A.     I  think  so. 

Q.  Were  any  of  these  properties  insured  in  May 
and  June  of  1948?  A.     Insured? 

Q.     Yes.  A.     No. 

Q.     Not  at  all?  A.     Not  at  all. 

Q.  So  you  have  not  received  any  insurance  pay- 
ments on  account  of  the  flood  damage  at  all? 

A.     No,  none. 
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Q.  Were  you  in  the  Portland  area  in  May  and 
June  of  1948'?  A.     Yes,  I  was. 

Q.  Did  you  participate  in  any  way  in  the  flood 
fight  at  that  time? 

A.  Yes.  I  was  out  there  on  the  ground  probably 
at  least  12  hours  a  day  during  the  entire  period 
that  the  flood  was  occurring. 

Q.     Wliat  were  you  doing,  in  a  general  way? 

A.  I  assisted  to  some  extent  in  supervising  the 
sand-bagging  operations  along  North  Bridgeton 
Road,  through  Faloma,  and  in  front  of  the  Colum- 
bia Country  Club  and  the  Portland  Yacht  Club  [11] 
and  I  watched  the  bad  spots  in  the  dike. 

Q.  Would  you  say  you  were  generally  familiar 
with  conditions  around  Peninsula  Drainage  District 
No.  2?  A.     Yes. 

Q.  Did  you  have  any  occasion  to  be  on  Denver 
Avenue  at  any  time  during  the  high  water  period? 

A.     Yes,  I  was. 

Q.     About  when? 

A.  Well,  I  was  out  along  Denver  Avenue  there, 
I  would  say,  every  day.  We  lived  right  on  Denver 
Avenue  and  I  was  there. 

I  was  very  much  concerned  about  getting  a  block 
put  in  the  highway  at  the  opening  under  Union 
Avenue  and  also  in  the  underpass  which  ran  into 
Vanport  where  the  flood  broke  through. 

I  attended  a  meeting  that  was  held  at  the  Red 
Steer  Cafe  about  a  week  or  ten  days  before  the 
flood  was  at  its  height,  and  I  remember  in  particular 
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that  I  was  on  the  ring  levee  with  Mr.  Diblee  within 
a  half  hour  after  the  break  in  the  Vanport  dike, 
discussing  the  possibility  of  getting  that  sand- 
bagged, and  when  Mr.  Diblee  left  me  he  was  leaving 
to  go  out  to  the  pit  where  they  were  digging  sand 
for  the  protection  of  the  dike,  and  I  understood  he 
was  going  to  sandbag  that  dike  at  that  time. 

Q.  Let  me  go  back  a  minute.  You  referred  to 
some  sort  of  a  meeting  at  the  Red  Steer  Cafe?  [12] 

A.     That  is  right. 

Q.     About  when  did  that  take  place  ? 

A.  It  was  about  ten  days  before  the  break,  I 
would  say.  There  were  a  number  of  landowners 
there.  Mr.  Skelton  was  there  on  behalf  of  the  High- 
way Commission.  I  do  not  remember  who  was  there 
in  behalf  of  the  United  States  Engineers,  but  there 
were  representatives  there  at  the  time. 

Q.  Can  you  tell  me  how  many  people,  all  told, 
were  there? 

A.     I  would  say  20  or  more  people. 

Q.  Do  you  recall  any  individuals  other  than  Mr. 
Skelton? 

A.  There  were  a  number  of  the  landowners  of 
District  No.  2.  I  could  be  wrong,  but  I  think  Mr. 
John  Krieger  was  there.  I  am  pretty  certain  H.  M. 
Seivert  attended  the  meeting.  I  think  Mr.  Donaca 
was  there  with  me.  Mr.  Frank  Kernan  must  have 
been  there.  I  do  not  recall  too  many  of  them.  I  know 
there  were  a  good  many  people  there  and  that  we 
were  all  interested  in  the  same  thing,  and  that  was 
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what  help  could  he  had  in  protection  against  the 
flood. 

Q.  How  did  you  happen  to  go  to  the  meeting, 
Mr.  Phipps? 

A.  I  was  notified  a  meeting  was  to  be  held  and 
I  was  much  interested  in  the  subject  matter. 

Q.     Who  conducted  the  meeting  *? 

A.     I  don't  remember. 

Q.     Who  called  it,  do  you  remember? 

A.  No,  I  don't  know  that  I  could  say.  I  don't 
remember  who  [13]  called  it. 

Q.  Do  you  remember  that  any  representative  of 
the  United  States  whom  you  can  now  recall  by 
name  was  present  at  the  meeting? 

A.  My  recollection  is  that  Mr.  MacKenzie  was 
there.  I  would  not  want  to  swear  to  it  because,  as 
I  say,  I  don't  remember  that  he  was  there;  but  he 
did  have  some  representatives  there  at  the  meeting 
who  discussed  the  problems. 

Q.  Was  this  meeting  principally  a  meeting  of 
the  property  owners  of  Peninsula  Drainage  Dis- 
trict No.  2?  A.     Yes. 

Q.  Do  you  remember  in  general  what  took  place 
at  the  meeting? 

A.  Oh,  yes.  I  think  the  reason  the  meeting  was 
called  was  because  of  the  underpass  problems.  They 
wanted  some  action  taken  by  the  Highway  Depart- 
ment and  the  Government  to  protect  against  these 
holes  in  our  dikes. 
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Q.  V/hen  you  are  referring  to  the  underpasses, 
you  are  referring  to  the  one  at  the  junction  of  Den- 
ver Avenue  and  Union  Avenue  and  the  second  un- 
derpass leading  into  Vanporf? 

A.  That  is  right.  I  was  interested  in  both.  I  have 
always  taken  the  position  that  neither  the  State  nor 
the  Government  had  any  right  to  cut  out  a  hole 
through  Union  Avenue,  the  Union  Avenue  fill,  be- 
cause we  always  considered  that  as  a  secondary 
dike  or  protection. 

Mr.  Ralston:     You  mean  Union  Avenue?  [14] 

The  Witness:  Union  Avenue,  yes.  The  people 
living  between  Union  Avenue  and  Denver  Avenue 
felt  very  strongly  that  the  danger  was  great  along 
the  Oregon  Slough,  and  we  did  not  want  any  water 
that  came  through  from  Oregon  Slough  to  go 
through  that  hole  and  get  into  the  section  between 
Union  Avenue  and  Denver  Avenue. 

That  was  one  of  the  questions  that  we  were  work- 
ing on,  and  the  other,  of  course,  was  the  general 
protection  of  the  underpass  into  Vanport. 

I  do  remember  one  thing  that  always  stood  out 
as  a  part  of  the  meeting  and  that  was  when  Mr. 
Skelton,  after  we  made  a  demand  that  the  Highway 
Department  take  some  action  to  protect  these  under- 
passes, said  he  had  been  advised  by  Salem  that  he 
wasn't  to  spend  a  dime  on  them,  and  I  suspect  they 
wish  they  had. 

Q.  Did  Mr.  Skelton  make  any  explanation  of 
S  0,1  em 's  position  ? 
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A.  No;  there  was  no  explanation  required.  He 
just  said  they  were  not  going  to  spend  any  money 
on  them. 

Q.     He  did  not  state  why'?  A.     No. 

Q.  You  were  talking  a  moment  ago,  Mr.  Phipps, 
about  water  coming  into  Peninsula  Drainage  Dis- 
trict No.  2  from  Columbia  Slough.  You  were  re- 
ferring to  a  possible  break  east  of  Union  Avenue, 
is  that  right? 

A.  Well,  east  of  Union  Avenue.  That  is  Oregon 
Slough.  [15] 

Mr.  Ralston:  Oregon  Slough  is  what  I  believe 
you  said. 

Q.  (By  Mr.  Lowry)  :  In  any  event,  you  were 
talking  about  the  possibility  of  water  coming  in 
east  of  Union  Avenue  and  traveling  west? 

A.  Through  this  area  here  (referring  to  map). 
We  have  always  considered  that  the  weaker  dike. 
The  dike  along  Columbia  Slough  has  always  been 
considered  a  very  strong  dike  and  one  that  we  did 
not  worry  about  at  all,  and  the  dike  along  the 
Oregon  Slough  is  the  one  that  always  had  been 
watched  more  carefully  because  it  is  not  quite  as 
high  as  the  one  on  Columbia  Slough. 

Q.     That  is  the  dike  on  the  north,  isn't  it? 

A.     That  is  right. 

Q.  If  w^ater  came  through  the  northern  dike  into 
Peninsula  Drainage  District  No.  2,  then,  when  it 
reached  this  portion  of  the  Drainage  District  west 
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of  Union  Avenue,  it  would  have,  one  way  or  an- 
other, to  go  through  Union  Avenue  *? 

A.     That  is  right. 

Q.  At  that  time,  Mr.  Phipps,  what  was  the  pos- 
sible way  that  water  might  have  gone  through  Union 
Avenue  besides  an  outright  break  that  you  people 
were  concerned  about? 

A.  There  were  only  two  ways,  one  at  a  culvert 
which  ran  through  Union  Avenue  at  a  point  just 
westerly  of  the  Portland  Speedway  property;  the 
other  was  in  the  underpass  that  was  made  to  carry 
Denver  Avenue  traffic  to  Vancouver,  the  north- 
bound [16]  traffic. 

Q.  That  was  at  the  junction  of  Denver  Avenue 
and  Union  Avenue,  at  the  northwest  corner  of  the 
District?  A.     That  is  right. 

Q.     In  May  of  1948  was  that  underpass  open? 

A.  The  underpass  was  open  until,  I  would  say, 
probably  two  days  before  the  flood  actually  broke 
through  into  the  District,  when  I  was  finally  able 
to  convince  the  officials  in  charge  at  that  time — I 
think  principally  Mr.  Diblee  and  his  superiors — that 
that  should  be  sandbagged,  and  it  was  sandbagged. 
Sandbags  were  put  in  there  almost  up  to  the  Union 
Avenue  roadway  elevation. 

Q.     Do  you  know  who  put  them  in? 

A.  I  took  the  responsibility  of  ordering  the 
sacks  for  it  and  had  them  brought  out,  and  I  think 
the  U.  S.  Engineers  hauled  some  sand  there.  I  would 
not  want  to  say  for  sure,  but  I  believe  they  did;  I 
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think  they  hauled  some  and  I  think  the  District 
bought  sand. 

Q.     That  is,  Peninsula  Drainage  District  No.  2? 

A.     That  is  right. 

Q.     Wlio  paid  for  the  sacks? 

A,  Peninsula  Drainage  District  No.  2  paid  for 
them. 

Q.  After  the  failure  of  Denver  Avenue,  did  the 
sandbagging  along  Union  Avenue  go  out,  do  you 
remember  ? 

A.  No,  that  was  just  sitting  in  still  water  after 
the  flood  [17]  came  in. 

Q.     Where  was  the  failure  on  Union  Avenue? 

A.  The  failure  on  Union  Avenue  was  here  at  the 
point  of  this  culvert  that  washed  out  the  wrong 
way.  I  think  they  had  put  sheet  piling  in  the  east 
end  of  the  culvert  to  protect  it  in  case  the  river 
dike  went  out,  and  the  water  came  in  from  District 
No.  1  and  washed  light  through  it. 

Q.  The  sheet  piling  was  on  the  eastern  end  of  the 
culvert?  A.     That  is  right. 

Q.  So  it  was  put  there  in  the  expectation  the 
water  would  come  from  the  east,  is  that  right? 

A.     Yes. 

Q.     And,  instead,  it  came  from  the  west? 

A.     Yes. 

Q.  Mr.  Phipps,  when  you  were  discussing  the 
sandbagging  under  Union  Avenue  at  the  underpass, 
weie  you  principally  concerned  then  with  water 
coming  from  the  east? 

A.     Well,  I  figured  that  it  would  work  both  ways ; 
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in  other  words,  there  were  two  sections,  and  if  one 
was  flooded  we  wanted  the  other  one  saved.  That 
was  the  principal  reason.  As  I  say,  we  thought 
there  w^ere  some  spots  that  would  hold  up — I 
thought  they  would  probabl}^  have  held  up  in- 
definitely, but  there  were  a  couple  of  spots  that  we 
considered  fairly  weak  spots,  and  we  watched  them 
very  carefully. 

Q.  At  this  meeting  at  the  Red  Steer  Cafe  do  you 
recall  any  [18]  specific  discussion  of  the  Denver 
Avenue  Underpass  into  Vanporf? 

A.  Yes.  We  were  asking  that  they  take  care  of 
both  of  those,  and  we  suggested  that  they  sandbag 
that  underpass  completely. 

Q.     That  was  never  done,  as  I  understand  it? 

A.  It  w^as  never  done.  If  they  had  spent  $10,000 
sandbagging  the  underpass  there,  it  probably  never 
would  have  gone  through. 

Q.  How  did  it  come  about  you  ordered  sand  and 
sandbags  for  the  Union  Avenue  Underpass  and 
not  for  the  Denver  Avenue  Underpass? 

A.  Well,  I  don't  know.  As  I  say,  after  all,  we 
did  not  have  any  particular  fear  of  a  break  in  the 
dikes  around  District  No.  1.  Of  course,  everybody 
at  that  time  figured  if  any  water  ever  did  get  in 
there  that  little  levee  would  just  crumble;  it  had 
no  value  at  all.  It  was  just  sand  and  was  very  small 
in  comparison  with  the  dikes  around  both  Districts 
and  it  had  a  four-foot  crown  whereas  the  crown  on 
both  of  the  other  dikes  was  12  feet,  as  I  recall. 

Q.     The  reason  the  Union  Avenue  Underpass  got 
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preferred  attention  was  because,  as  you  say,  people 
were  concerned  with  the  possibility  of  water  coming 
from  the  east  and  moving  west? 

A.     That  is  right. 

Q.  Was  there  any  meeting,  subsequent  to  that 
meeting  in  the  Red  Steer  Cafe,  which  you  attended 
and  which  had  to  do  with  flood  problems  ? 

A.  Well,  no  formal  meeting  of  any  consequence 
except  that  we  [19]  were  meeting  on  the  dikes  all 
the  time.  We  had  continuous  discussions  with  Diblee 
and  wdth  the  sui3ervisors  of  the  District  and  rep- 
resentatives of  the  Sheriff's  office  about  various 
problems  out  there,  and  I  was,  of  course,  more  active 
than  anybody  else  particularly  in  trying  to  get  them 
to  do  some  work  on  those  underpasses  because  I 
figured  there  was  a  real  danger. 

Q.  You  brought  this  problem  to  the  attention  of 
the  District  supervisors  in  addition  to  Mr.  Diblee 
and  others'? 

A.  Oh,  yes.  And  the  District  supervisors,  of 
course,  had  the  problem  pretty  well  in  mind  all 
the  time,  but  the  District's  finances  were  not  suf- 
ficient to  permit  them  to  spend  a  tremendous  amount 
of  money,  and  they  were  careful  of  the  amount  of 
expenditures,  and  they  wanted  to  be  sure  that  the 
money  was  required  before  they  spent  it. 

Q.  You  also  say  you  brought  the  problem  to  the 
attention  of  the  Oregon  State  Highway  Commis- 
sion? A.     Yes. 
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Q.  Or  to  the  attention  of  Mr.  Skelton,  is  that 
right  % 

A.  Yes.  I  don't  know  who  arranged  for  that 
meeting  with  Skelton,  but  Skelton  was  one  of  those 
who  attended.  I  think  there  were  other  representa- 
tives of  the  Highway  Department  there,  too,  but 
I  can't  remember  who  they  were.  Frank  Keinan 
would  probably  remember.  I  have  a  very  clear  recol- 
lection that  Frank  Kernan  was  there  and  up  on  his 
feet  making  demands,  shall  [20]  I  say. 

Q.  Did  you  feel  that  those  underpasses  were,  to 
some  extent  at  least,  the  responsibility  of  the  High- 
w^ay  Department? 

A.  I  understood  that  the  Highway  Department 
had  built  them.  I  didn't  know  at  the  time  that  they 
had  been  built  by  the  Highway  Department  for  the 
Federal  Public  Housing  Authority,  but  I  under- 
stood later  that  they  were. 

Q.  At  the  time  we  are  talking  about,  it  was  your 
impression  that  both  the  Union  Avenue  and  Denver 
Avenue  Underpasses  had  been  built  by  the  Highway 
Department  ? 

A.     Yes,  I  understood  that  they  were. 

Q.  And  you  felt  that  they  had  some  responsi- 
bility to  see  to  it  that  the  imderpasses  did  not  de- 
stroy the  effect  of  Peninsula  Drainage  District 
No.  2? 

A.  That  is  right.  Under  the  law  there  is  no 
provision  for  bringing  suit  against  the  Highway 
Department,  or  we  certainly  would  have  enjoined 
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the  Highway  Department  because  I  think  they  were 
as  much  at  fault  as  the  United  States  Engineers  or 
the  Federal  Public  Housing  Authority. 

Q.  Mr.  Phipps,  at  any  time  prior  to  the  day  of 
the  failure  at  the  Denver  Avenue  Underpass  were 
you  out  on  that  ring  levee?  I  am  talking  about  the 
flood  period  prior  to  the  failure. 

A.  Well,  I  don't  think  I  was  actually  upon  it. 
Just  after  the  flood  broke  into  Vanport  I  was  with 
Diblee  and  we  went  over.  I  think  at  that  time  we 
were  over  at  the  Columbia  Slough.  [21]  I  either 
hunted  Mr.  Diblee  down  and  took  him  with  me  or 
he  was  there  and  we  went  together,  but,  anyway, 
I  went  over  with  him  and  we  went  on  the  ring  levee, 
actually  walked  out  on  it  and  looked  at  it. 

Q.     This  was  when? 

A.     It  was  on  the  day  of  the  flood. 

Q.     May  30,  1948? 

A.  May  30th,  I  guess  it  was,  yes.  It  was  on 
Memorial  Day.  Before  that  I  think  probably  I  just 
passed  by  and  looked  at  it ;  there  was  no  particular 
occasion  to  walk  on  it. 

Q.     But  on  May  30th  you  were  actually  on  it? 

A.     That  is  right. 

Q.  For  the  express  purpose  of  making  an  in- 
spection? A.     That  is  right. 

Q.  Will  you  tell  me  in  as  much  detail  as  you 
remember  just  what  you  saw? 

A.  Well,  water  was  beginning  to  creep  up  on  the 
underpass,  and  we  didn't  see  anything  di:fferent  then 
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than  the  day  before,  except  that  water  was  filling 
Vanport.  I  don't  think  the  water  at  that  time  was 
over  four  or  five  feet  deep  in  the  underpass. 

Q.  You  were  along  the  crown  of  the  levee,  as  I 
understand  it?  A.     Yes. 

Q.  Do  you  remember  w^hether  you  walked  the 
full  length  of  the  crown  of  the  levee?  [22] 

A.  I  wouldn't  say  I  walked  the  full  length.  I 
didn't  get  out  to  the  north  end  of  it  but  we  walked 
on  it  from  the  south  end  and  probably  went  out 
half  way. 

Q.  Do  you  recall  looking  down  the  slope  of  the 
levee  on  either  side?  A.     Yes. 

Q.  Do  you  remember  whether  or  not  those  slopes 
had  been  seeded?  Was  there  grass  growing  along 
them? 

A.  I  think  there  was  a  little  grass.  As  I  recall, 
it  never  did  have  very  much  of  a  crop  of  grass,  be- 
cause there  wasn't  very  much  for  it  to  grow  in. 

Q.  Looking  down  these  slopes,  did  you  see  any 
cracks  or  breaks  in  the  levee  at  any  time  ? 

A.     No,  I  don't  remember  that. 

Q.  Do  you  recall  seeing  any  cracks  or  breaks  in 
the  levee  along  the  crown? 

A.     I  don't  think  so.  I  don't  remember. 

Q.     You  would  have  noticed,  I  presume? 

A.  I  would  have  noticed  anything  of  any  size. 
I  don't  believe  there  were  any  serious  cracks  in  the 
levee  itself.  It  was  more  the  make-up  of  the  levee 
and  the  size  of  it  that  was  dangerous. 
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Q.  I  understand  that  after  the  water  rose  in  the 
underpass  a  boil  developed  at  the  very  toe  of  the 
slope  and  water  started  to  gush  out.  Had  that  begun 
at  the  time  you  were  out  there? 

A.  No.  It  may  have  begun,  but  there  wasn't  any- 
thing of  that  [23]  kind  that  was  noticeable.  Of 
course,  as  I  say,  that  was  within  a  half  hour  after 
the  break,  or  very  shortly  after  the  break,  and 
there  probably  would  not  have  been  any  water  com- 
ing out  at  that  time.  If  there  was,  they  would  have 
been  very  minor. 

Q.  Did  you,  on  this  inspection  trip,  get  down 
along  the  toe  of  the  levee  on  either  side  *? 

A.     No. 

Q.  But,  at  least,  as  far  as  you  can  recall  now, 
you  did  not  see  anything  unusual  or  anything  which 
directed  your  attention  to  it  when  you  made  that 
inspection  ? 

A.  No.  The  only  purpose  of  going  over  there 
was  to  try  to  get  the  Engineers  to  sandbag  the  dike. 
I  did  not  have  any  objections  to  the  condition  that 
the  dike  was  in.  I  just  figured  it  was  no  good. 

Q.  By  "sandbagging  the  dike,"  you  mean  put- 
ting additional  sandbags  on  the  ring  levee  "^ 

A.  No;  sandbagging  the  dike  itself.  I  figured 
they  should  have  at  least  two  layers  of  sandbags 
on  the  whole  surface,  the  inside  surface  of  the  dike. 

Q.     In  other  words,  down  the  slope? 

A.     That  is  right. 

Q.  .  And  you  recall  discussing  that  problem  with 
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Mr.  Diblee?  A.     Yes,  sir;  I  do. 

Q.     Do  you  remember  what  was  said? 

A.  I  thought  he  was  going  to  do  it.  When  he  left, 
he  seemed  [24]  to  be  of  the  notion  that  that  should 
be  done,  and  he  said  he  was  going  up  w^here  they 
were  loading  sand  up  there,  back  of  Kenton,  and 
I  was  out  there  later  on  in  the  evening  and  I  noticed 
nothing  had  been  done. 

Q.  Did  you  at  any  time  after  the  Vanport  failure 
discuss  this  proposal  of  sandbagging  the  ring  levee 
with  anyone  other  than  Mr.  Diblee*?  A.     No. 

Q.  You  did  not  mention  it  to  the  Board  of  Su- 
pervisors % 

A.  We  talked  about  it,  yes.  Of  course,  I  told 
them  I  was  going  to  try  to  get  the  Engineers  to  do 
that  work.  We  did  not  have  any  facilities  for  han- 
dling that  kind  of  a  job. 

Q.  By  the  "supervisors,"  you  mean  Mr.  Mac- 
Kenzie  and  Mr.  Donaca? 

A.  Yes.  We  would  have  furnished  sacks  or  any- 
thing that  was  necessary,  if  they  would  just  say 
what  they  wanted. 

Q.  Were  you  along  Denver  Avenue  at  any  time 
after  this  inspection  made  by  you  and  Mr.  Diblee 
and  prior  to  the  actual  failure  on  Denver  Avenue? 

A.     Just  that  one  time,  in  the  evening. 

Q.    Where  did  you  go  then? 

A.  To  the  same  places  we  were  before;  just 
walked  out  there  on  the  ring  levee. 

Q.     That  is  the  second  trip  you  are  speaking  of? 
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A.     That  is  the  second  trip,  that  same  evening. 

Q.     Who  was  with  you  then'?  [25] 

A.  I  was  with  a  man  who  was  doing  some  elec- 
trical work  for  me,  as  I  recall.  I  think  that  is  who 
it  was.  I  was  with  one  of  my  workmen.  I  believe  it 
was  Ralph  Turner. 

Q.  Had  there  been  any  change  in  conditions 
around  the  ring  levee  that  you  could  see  then? 

A.     No. 

Q.  Had  the  water  begun  to  boil  up  along  the 
toe? 

A.  With  the  dike  in  the  condition  it  was  at  that 
time,  it  would  be  hard  to  tell.  As  I  recall,  it  was 
along  in  the  early  evening,  after  it  was  beginning  to 
get  fairly  dark. 

Q.  Were  people  working  on  the  ring  levee  at 
that  time? 

A.     Not  that  I  saw.  It  was  completely  vacant. 

Q.  Did  you  go  to  the  location  along  Denver 
Avenue  where  they  were  having  some  trouble  with 
water  coming  through  an  old  culvert  ? 

A.  Yes.  I  remember  that  and  knew  about  it. 
That  had  been  stopped  some  time  before.  I  did 
know  the  circumstances  regarding  that. 

Q.  Did  you  personally  see  the  work  that  was 
done  at  that  culvert  location? 

A.  I  saw  it  after  it  was  done.  As  I  recall,  they 
covered  the  side  of  the  west  slope  on  Denver  Avenue 
with  some  landinsr  nets,  as  I  recall. 


422  Mearl  G.  TiUmmi,  et  ux.,  vs. 

(Exhibit  No.  35— (Continued) 
(Deposition  of  Ivan  F.  Phipps.) 

Q.  Did  you  go  up  to  the  site  of  the  Denver 
Avenue-Union  Avenue  junction  to  see  what  was 
being  done  up  there?  [26] 

A.  Not  at  that  time,  no.  There  was  no  point 
in  it. 

Q.  Mr.  Phipps,  I  gather  from  what  you  say  that 
you  felt  there  was  an  improper  faihire  on  someone's 
part  to  sandbag  the  ring  levee. 

Was  there  anything  else  that  happened  after  the 
Vanport  failure  and  before  the  Denver  Avenue 
failure  that  you  felt  should  have  been  done  that  was 
not  done? 

A.  No.  I  don't  think  there  was  anything  else 
that  looked  like  it  had  any  serious  aspects,  except 
that.  We  always  felt  that  the  dikes  as  a  whole  were 
sound.  Of  course,  they  were  awfully  wet  at  that 
time.  As  I  say,  they  were  all  holding  and  they 
looked  like  they  were  in  reasonably  good  shape. 
There  wasn't  anybody  very  comfortable  about  them, 
however. 

Q.  Prior  to  the  failure  of  Vanport  itself,  had 
you  had  any  reason  to  think  that  there  might  be  a 
failure  of  the  Vanport  levee?  A.     No. 

Mr.  Ralston:  For  the  record,  which  levee  are 
you  referring  to? 

Mr.  Lowry :  I  was  just  wondering  if  Mr.  Phipps 
had  seen  any  reason  to  anticipate  Vanport  itself 
would  have  been  flooded  at  any  time  prior  to  the 
time  it  actually  was. 
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Mr.  Ralston :  Are  you  talking  about  the  railroad 
fill? 

Mr.  Lowry:     No,  the  levee  around  that. 

A.  I  think  I  said  earlier  in  this  deposition  that 
we  had  not  [27]  felt  any  serious  danger  would  de- 
velop from  the  dikes  around  Peninsula  Drainage 
District  No.  1.  As  a  matter  of  fact,  I  was  one  of 
the  supervisors  of  Drainage  District  No.  1  at  the 
time  the  dikes  were  rebuilt  by  the  United  States 
Engineers  in  1941,  I  believe  it  was,  and  we  felt  that 
those  dikes  were  pretty  sound.  That  is  probably 
one  reason  why  we  did  not  complain  later  on  about 
this  ling  levee,  because  we  didn't  figure  that  the 
water  was  apt  to  come  in  from  there. 

Q.  Now^,  Mr.  Phipps,  I  would  like  to  ask  you 
a  few  questions  about  your  personal  association 
with  these  two  Drainage  Districts. 

You  have  just  said  that  for  a  time  at  least  you 
were  a  supervisor  of  Peninsula  Drainage  District 
No.  1?  A.     Yes. 

Q.  Were  you  a  property  owner  in  Peninsula 
Drainage  District  No.  1  at  one  time? 

A.     Yes,  I  was. 

Q.     From  about  when  to  when? 

A.  I  believe  it  was  in  1939  that  Mr.  Donaca  and 
I  arranged  to  buy  all  the  remaining  property  of  the 
Peninsula  Industrial  Company  in  Peninsula  Drain- 
age District  No.  1.  I  could  get  the  exact  date,  but 
I  believe  it  was  in  1939.  We  purchased  that  prop- 
erty and  it  was  of  record.  I  think  it  was  of  record 
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in  the  names  of  myself  and  my  wife,  Donaca  and 
his  wife,  and  Mr.  and  Mrs.  E.  W.  Peake.  [28] 

Q.     You  held  that  about  how  long? 

A.  We  held  that  until  1942.  We  made  two  sales 
of  the  property.  I  think  the  actual  sale  finally  de- 
veloped as  a  transaction  with  the  Federal  Public 
Housing  Authority.  Our  initial  conversations  were 
with  the  Maritime  Commission,  but  I  think  before 
the  deals  were  completed  the  Federal  Housing 
Authority  stepped  in  and  took  over  the  Vanport 
area. 

Q.  Were  you  an  officer  of  Peninsula  Drainage 
District  No.  1  'F  A.     Yes,  I  was. 

Q.     For  how  long,  roughly  f 

A.    About  three  years. 

Q.     Beginning  about  when? 

A.  In  1939,  beginning  with  the  time  that  we 
purchased  the  property.  The  officials  who  were  in 
at  that  time  were  officers  of  Swift  &  Company  and 
they  retired  and  we  took  over,  and  we  continued  in 
office  there  until  the  time  that  we  sold  out  to  the 
Government. 

Q.  Have  you  been  an  officer  of  Peninsula  Drain- 
age District  No.  1  since  then?  A.     No. 

Q.  Were  you  at  one  time  attorney  for  Peninsula 
Drainage  District  No.  1,  or  one  of  its  attorneys? 

A.  I  was.  I  acted  as  attorney  for  Peninsula 
Drainage  District  No.  1  for  a  great  many  years.  I 
was  employed  by  Carey  &  Kerr,  Attorneys,  and 
they  represented  both  Peninsula  Drainage  [29]  Dis- 
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trict  No.  1  and  Peninsula  Drainage  District  No.  2. 
I  handled  most  of  their  legal  matters  from  about 
1924  until  1936. 

Q.  As  a  matter  of  fact,  you  did  some  law  work 
for  these  Drainage  Districts  after  1936? 

A.  In  1936  I  left  the  firm  of  Carey  &  Kerr,  and 
then  I  took  over  again  when  we  acquired  the  prop- 
erty. 

Q.     Beginning  about  1939  or  thereabouts  ? 

A.  I  would  say  about  1939.  I  was  only  off  a  short 
time.  I  think  it  was  in  1937  that  I  came  back  in 
representing  Peninsula  Drainage  District  No.  2,  and 
in  1939,  I  guess  it  was,  I  came  back  in  representing 
District  No.  1. 

Q.  Have  you,  since  then,  been  doing  some  legal 
work  off  and  on? 

A.  I  did  a  very  small  amount  of  work  for  them 
in — I  think  it  was  about  1946  or  1947.  At  that  time 
they  employed  Mr.  William  C.  McCulloch.  I  forget 
just  when  it  was.  I  was  down  at  Seaside  quite  a  bit 
of  the  time  and  I  just  gradually  dropped  out. 

Q.  But  you  were  the  lawyer  for  Peninsula  Drain- 
age District  No.  1  and  Peninsula  Drainage  District 
No.  2  in  1942,  1943  and  1944,  or  a  lawyer  for  them? 

A.     Yes,  I  would  say  so. 

Q.  Were  you  ever  a  supervisor  or  officer  of 
Peninsula  Drainage  District  No.  2? 

A.     No.  [30] 

Q.  Did  you  ever  have  any  connection  with  that 
Drainage  District,  other  than  as  an  attorney  or 
member?  A.    No;  just  as  attorney. 
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Q.  Could  YOU  tell  me  in  general,  Mr.  Phipps,  the 
purposes  for  which  Peninsula  Drainage  District  No. 
2  made  levies  or  levied  assessments  on  District  land- 
owners ? 

A.  Yes.  They  levied  assessments  for  the  purpose 
of  bringing  in  ditches,  repairing  ditches,  building 
new  ditches,  repairing  the  dike  and  rebuilding  the 
dike,  and,  of  course,  servicing  of  bonds  and  miscel- 
laneous services. 

Q.  About  what  would  those  assessments  come  to 
per  year?  Do  you  have  any  idea*? 

A.  They  varied.  I  would  say  up  until  the  time 
that  we  acquired  property  in  the  District  the  tax 
levies  w^ere  quite  high.  As  I  remember,  they  ran  as 
high  as  $16  an  acre  for  a  year,  and  when  we 
acquired  the  bulk  of  the  property,  so  that  we  could 
more  or  less  control  the  affairs  of  the  District,  we 
stopped  the  spending  of  so  much  money  and  the 
taxes  were  cut  down  to  near  the  $7  or  $8  bracket.  I 
think  in  about  1942  or  1943  they  finally  adopted  a 
flat  fee  of  $10  an  acre  a  year,  and  I  think  we  have 
been  assessing  approximately  that  amount  each  year. 

Q.  That  would  produce  seven  or  eight  hundred 
dollars  a  year?  A.     No. 

Q.     No;  seven  or  eight  thousand?  [31] 

A.  We  had  about  1,300  acres  in  Peninsula  Drain- 
age District  No.  2.  It  would  be  about  $13,000.  There 
were  special  levies  throughout  a  period  of  years.  I 
remember  in  1928  there  was  a  flood  threat  and  the 
District  at  that  time — I,  as  attorney,  prepared  a 
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petition  to  the  County  Court  to  amend  our  plan  for 
reclamation,  and  went  through  all  the  formalities  of 
increasing  the  height  of  our  dikes  which,  in  the 
original  program,  were  set  at  28  feet.  We  had  the 
height  of  the  dikes  increased  to  32  feet,  I  believe 
it  was,  in  that  amendment,  and  I  believe  we  in- 
creased the  bond  issue  or  put  a  supplemental  bond 
issue  out  and  spent  that  in  rebuilding  the  dikes. 
That  was  at  the  District's  expense  and  it  ran  to 
quite  a  considerable  amount. 

Q.  Mr.  Phipps,  do  you  recall  when  this  Denver 
Avenue  Underpass  into  Vanport  first  came  to  your 
attention  ? 

A.  I  think  it  was  just  about  the  time  that  we 
sold  to  the  Federal  Housing  Authority,  or  it  was 
immediately  afterwards.  The  thing  moved  very  fast. 

Q.  Did  you  take  any  action  on  behalf  of  either 
Drainage  District  with  respect  to  the  underpass, 
that  you  can  now  remember? 

A.  I  took  it  up  with  the  State  Highway  Depart- 
ment. I  made  objections,  both  orally  and  in  writing, 
to  the  Highway  Department  with  reference  to  the 
underpass.  I  maintained  the  Highway  Department 
had  no  right  to  cut  a  hole  in  our  dike,  and  I  always 
understood  that  Denver  Avenue  was  one  of  the 
dikes  of  the  District.  [32] 

Q.  Were  you  taking  this  position  on  behalf  of 
Peninsula  Drainage  District  No.  I'? 

A.  I  personally  took  it  on  behalf  of  Peninsula 
Drainage  District  No.  1,  in  writing  a  letter  to  Mr. 
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Baldock's  attention,  but  the  reason  for  that  was  that 
Mr.  Boyles  was  instructed  to  take  similar  action  in 
behalf  of  District  No.  2.  Whether  he  did  or  not  I 
don't  know,  but  I  assume  he  did,  because  he  was 
certainly  instructed  to  do  that. 

Q.     Instructed  by  whom? 

A.  The  Board  of  Supervisors  of  Peninsula 
Drainage  District  No.  2. 

Q.     At  a  meeting  that  you  attended? 

A.     Yes. 

Q.  What  position  did  the  Highway  Commission 
take  with  respect  to  the  Denver  Avenue  Underpass 
and  your  protest? 

A.  They  wrote  a  letter  and  said  Denver  Avenue 
was  not  a  dike  and  that  they  would  not  accept  it 
as  such,  notwithstanding  the  fact  that  the  Circuit 
Court  here  had  said  that  it  was.  I  argued  with  Mr. 
Devers  about  it  and  argued  with  Mr.  Baldock  about 
it,  but  I  could  not  seem  to  convince  them  that  they 
had  to  do  anything  about  it. 

Q.  Wliat  were  you  suggesting  they  should  do, 
Mr.  Phipps? 

A.  Well,  as  I  understood  it,  the  only  way  they 
could  cut  that  hole  in  the  dike  was  to  get  authority 
from  the  Court,  because  that  is  what  the  law  says, 
that  if  you  want  to  amend  your  plan  [33]  of  recla- 
mation you  go  to  the  Court,  and  they  just  short-cut 
that,  because  they  thought  they  were  in  a  big  hurry. 
Anyhow,  they  would  not  do  it.  They  probably  could 
have   satisfied   us   by   putting   a   satisfactory   dike 
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around  the  ditch.  I  don't  know  if  everybody  would 
have  been  satisfied  or  not,  but  if  they  had  had  a 
dike  that  was  equal  to  this  other  dike,  I  assume  we 
would  have  been  satisfied. 

Q.  You  took  this  problem  up  with  the  Oregon 
State  Highway  Commission  more  or  less  at  the  time 
the  underpass  was  built 'f  A.     That  is  right. 

Q.  Did  you  at  that  time  take  this  problem  up 
with  am^  representative  or  agency  of  the  United 
States'? 

A.  I  don't  believe  I  did  because,  as  I  told  you 
before,  I  understood  that  this  work  was  being  done 
by  the  Highway  Department;  I  didn't  understand 
that  it  was  being  Imilt  for  the  Federal  Public  Hous- 
ing Authority  and,  consequently,  I  made  my  com- 
plaint to  the  Highway  Department. 

I  am  reasonably  certain  the  entire  problem  was 
discussed  with  representatives  of  the  U.  S.  Engi- 
neer's office,  but,  there  again,  they  did  not  take  any 
position  in  the  matter. 

Q.  You  say  you  are  reasonably  certain  you  did 
not  discuss  it  then'? 

A.  No ;  I  did  not  discuss  that  myself  with  them. 
I  don't  believe  I  did.  I  can't  really  remember. 

Q.  You  do  not  recall  discussing  the  problem  of 
the  underpass  [34]  with  any  representative  of  the 
United  States?  A.     No,  I  do  not. 

Q.  Were  any  plans  for  the  underpass  itself  pro- 
vided to  permit  Drainage  District  No.  1  and  Penin- 
sula Drainage  District  No.  2% 
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A.  Yes,  I  am  sure  they  were.  I  think  I  still  have 
a  copy. 

Q.  Were  the  supervisors  of  these  two  Drainage 
Districts  familiar  with  those  plans  and  what  was 
contemplated  by  the  Highway  Department? 

A.     I  think  so. 

Q.  At  any  time  while  the  ring  levee  was  under 
construction  do  you  recall  taking  any  action  on  be- 
half of  Peninsula  Drainage  District  No.  1  or  Penin- 
sula Drainage  District  No.  2  with  respect  to  the 
ring  levee  ? 

A.  No;  not  except  in  the  correspondence  I  had 
with  the  Highway  Department  and  in  my  talks 
with  Highway  Department  officials. 

Q.  Of  course,  that  correspondence  and  those 
talks  related  primarily  to  the  underpass? 

A.     That  is  right. 

Q.  What  I  was  wondering  about  was,  once  the 
ring  levee  got  under  way,  did  Peninsula  Drainage 
District  No.  1  or  Peninsula  Drainage  District  No. 
2  take  any  position  as  to  how  it  should  be  built  or 
whether  it  was  being  built  properly  or  anything  of 
that  sort,  at  the  time  the  building  was  going  on? 

A.  I  don't  remember  that  we  did  after  the  job 
was  constructed.  I  believe  we  objected  to  the  size 
of  the  dike  at  the  time  the  [35]  plans  were  sub- 
mitted. 

Q.  I  might  be  misinformed,  but  I  do  not  believe 
the  plans  of  the  Ore2^on  State  Highway  Commission 
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refer  to  the  dike  at  all.  I  say  that  only  to  refresh 
your  recollection. 

A.     That  is  probably  right. 

Q.  What  I  am  wondering  is  if  you  recall  any 
specific  discussion  or  whether  any  specific  letter  was 
written  on  behalf  of  either  Drainage  District  which 
referred  specifically  to  the  dike  or  to  the  plans  for 
it  or  anything  of  that  kind*? 

A.  I  don't  think  so.  I  don't  remember  it  at  the 
moment,  at  least. 

Q.  Did  you,  on  your  own  behalf,  discuss  with 
anyone  the  plans  for  or  the  construction  of  the  ring 
levee  ?  A.     No. 

Q.  Were  you  in  the  neighborhood  at  the  time 
the  ring  levee  was  being  built*?  A.     Yes. 

Q.  Did  you  see  the  construction  work  that  went 
on  there? 

A.  I  remember  where  they  got  the  fill  material 
and  I  saw  it  coming  in  there,  and  I  thought  it  was 
very  j)oor  material.  As  a  matter  of  fact,  it  was  just 
sand  that  came  off  a  sand  island  over  there. 

Q.  Did  you  see  how  the  construction  was  being 
done? 

A.  I  w^ouldn't  say  that  I  watched  it  too  care- 
fully, but  I  did  see  it  being  built.  [36] 

Q.     By  dump  trucks? 

A.     Yes.  It  was  trucked  in. 

Q.  As  I  understand,  the  ring  levee  was  first  com- 
pleted in  the  spring  of  1943  and  then  some  further 
work  was  done  oir  it  in  the  fall  of  1943  which  con- 
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sisted  principally  of  placing  a  clay  blanket  on  the 
outside  ?  A.     Yes. 

Q.     Did  3^ou  see  that  work  being  done? 

A.  I  probably  saw  it,  but  I  don't  remember 
whether  I  watched  it  with  any  detail.  I  think  the 
transaction  between  the  District  and  the  Engineers 
w^as  largely  carried  on  with  Mr.  MacKenzie.  How- 
ever, I  think  Mr.  Donaca  might  know  something 
about  it. 

Q.  Anyway,  you,  yourself,  did  not  participate 
in  it? 

A.  I  was  very  much  tied  up;  I  was  building  a 
group  of  houses;  I  was  working  on  that  practically 
without  stopping. 

Q.  At  any  time  prior  to  when  this  ring  levee  was 
first  finished  and  when  you  went  out  on  it  with  Mr. 
Diblee  on  May  30,  1948,  do  you  recall  making  any 
inspection  of  the  ring  levee  yourself? 

A.  Not  with  the  idea  of  making  an  inspection.  I 
saw  it;  I  knew  what  it  was;  I  saw  what  it  looked 
like. 

Q.  Do  you  recall  any  time  during  the  construc- 
tion of  the  ring  levee  or  thereafter  and  prior  to  the 
flood  period  in  1948  any  discussion  you  had  with 
au}^  of  the  supervisors  of  either  Drainage  [37] 
District  about  that  ring  levee? 

A.  I  do  not  have  any  recollection  at  the  present 
moment. 

Q.  Do  you  recall  whether  or  not  the  supervisors 
knew  about  the  ring  levee? 
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A.     Oh,  they  knew  about  the  ring  levee,  yes. 

Q.     Did  they  know,  in  general,  how  it  was  built? 

A.  I  think  so.  I  might  say  this :  Our  supervisors 
— I  wouldn't  say  all  of  them,  but  I  believe  one  and 
I  think  two  of  them — felt  anything  the  Highway 
Department  built  or  anything  the  U.  S.  Engineers 
built  was  adequate.  I  did  not  always  take  that  view 
myself,  but  that  was  their  position,  and  I  suppose 
for  that  reason  they  did  not  make  as  much  of  a 
complaint  as  they  would  have  otherwise. 

Q.  But  that  is  your  impression,  that  they  knew 
in  general  how  it  was  built  ?  A.     That  is  right. 

Q.  Of  course,  they  could  tell  what  size  it  was  by 
looking  at  it?  A.     Yes. 

Q.  I  want  to  show  you  what  seems  to  be  a  copy 
of  an  agreement  between  the  United  States  of 
America  and  Peninsula  Drainage  District  No.  2, 
under  date  of  April  29,  1944.  Have  you  seen  that 
agreement  before? 

A.  Yes.  I  am  not  too  sure,  but  I  think  I  took 
part  in  the  negotiations  resulting  in  this  agreement. 
I  don't  know  whether  [38]  I  drew  that  or  not — I 
think  this  was  probably  drawn  in  Seattle,  but  I  am 
not  sure. 

Q.  Will  you  read  the  first  paragraph  to  your- 
self? Then  I  want  to  ask  jow  some  questions 
about  it.  A.     Down  here  (indicating)  ? 

Q.     No ;  this  part  here.  A.     I  see.  Yes. 

Q.  I  call  your  attention  particularly  to  sec- 
tion 7: 
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"The  District  further  agrees  to  provide  addi- 
tional services  in  connection  with  the  drainage  of 
the  project  and  protection  thereof  against  overflow 
and  flood  waters,  upon  the  written  request  of 
FPHA;  such  services  to  be  billed  to  FPHA  at  the 
actual  cost  thereof  to  the  District  and  FPHA  agrees 
to  pay  for  such  additional  services  at  the  cost  thereof 
to  the  District." 

Do  you  recall  any  discussion  or  any  negotiations 
relating  to  that  provision? 

A.  No,  sir;  I  do  not.  I  think  that  was  just  more 
or  less  of  a  formal  provision  put  in  there  by  the 
attorneys  for  the  Government. 

Q.  As  far  as  you  know,  that  does  not  relate  to 
any  special  problem  of  the  District? 

A.  No,  I  don't  think  so.  I  can't  remember  any- 
thing that  FPHA  ever  indicated  that  they  wanted 
done.  I  figured  it  was  just  a  [39]  protection  in  case 
they  did  want  to  get  something  done.  I  suppose 
they  were  thinking  that  maybe  some  day  there 
might  be  a  flood  come  from  the  other  direction  and 
they  wanted  tlie  District  to  give  them  some  protec- 
tion from  flood  waters  from  the  other  side. 

Q.     That  is  just  speculation;  you  don't  know? 

A,     Yes,  just  speculation. 

Q.  Do  you  recall  after  the  Vanport  failure  an 
order  was  made  by  the  Governor  of  Oregon  to 
evacuate  Peninsula  Drainage  District  No.  2? 

A.     Well,  I  don't  know  that  it  was  actually  the 


Within  two  days  before  the  flood,  I  expect. 
You  had  done  this  before  the  Vanport  fail- 
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Governor.  I  know  that  the  Sheriff's  office  was  very 
insistent  that  everybody  get  out  of  there. 

Q.  Did  you  make  any  effort,  either  in  response 
to  suggestions  of  the  Sheriff's  office  or  otherwise, 
to  remove  any  of  your  property  from  Peninsula 
Drainage  District  No.  2? 

A.  Yes,  we  took  out  substantially  all  the  per- 
sonal property  that  was  movable. 

Q.     When  did  you  do  that? 

A 

Q 

ure' 

A.  Before  and  after.  The  bulk  of  the  stuff  was 
taken  out  after  the  Vanport  failure  and  before  the 
failure  in  District  No.  2. 

Q.  Did  you  get  out  everything  that  it  was 
physically  ]3ossible  [40]  to  take  out,  as  far  as  your 
property  was  concerned? 

A.  Well,  we  got  a  very  substantial  part  of  it. 
There  w^as  some  additional  property  that  could  have 
been  taken  out,  but  we  just  didn't  have  the  time  to 
get  it  out. 

Q.     How  were  you  doing  this"? 

A,  We  had,  I  think,  two  big  trucks  working  and 
a  crew  of  the  boys  that  were  working.  We  had  one 
more  load  of  stuff  that  should  have  come  out  of  the 
motel,  but  it  was  about  10:00  o'clock  at  night  and 
we  were  just  too  worn  out  to  get  it. 

Q.  In  an}^  event,  you  made  a  real  effort  to  move 
what  you  could? 
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A.     We  took  out  everything  that  we  could  get. 

Q.  I  want  to  be  sure,  Mr.  Phipps,  that  I  am 
right  in  my  understanding.  You  personally  did  not 
have  any  discussion  with  any  representative  of  the 
Army  Engineers  concerning  either  the  underpass 
along  Denver  Avenue  or  the  ring  levee  around  it 
at  any  time  prior  to  the  conversation  with  Mr. 
Diblee  which  you  have  told  me  about? 

A.  I  don't  remember  any  conversation  that  I 
had. 

Q.  Do  you  recall  having  any  such  discussion 
with  any  representative  of  FPHA?  A.     No. 

Q.  Do  you  recall  having  any  such  discussion 
with  any  representative  of  the  Housing  Authority 
of  Portland? 

A.  No.  The  only  discussion  I  could  have  had 
would  have  been  [41]  with  the  Army  Engineers.  We 
were  talking  to  them  all  the  time;  we  knew  them 
very  well,  and  Donaca  and  I  were  talking  to  them 
all  the  time.  The  subject  may  have  come  up,  but  I 
don't  recall  any  specific  instance.  I  know  that  we 
considered  it  to  be  a  very  poor  dike  and  that  we 
made  a  lot  of  comments  about  it.  We  probably  told 
the  Engineers  about  it  some  time  during  that  pe- 
riod. 

Q.     But  you  do  not  recall  any  specific  discussion? 

A.     No,  I  don't. 

Q.  Do  you  recall  at  any  time  prior  to  the  actual 
flood  period  you  ever  suggested  to  any  representa- 
tive of  the  United  States  that  the  United  States 
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had  any  responsibility  for  the  Denver  Avenue  Un- 
derpass or  the  ring  levee  around  it? 

A.  No.  I  didn't  understand  that  they  had  any- 
thing to  do  with  it. 

Q.  Do  you  recall  that  any  such  suggestion  was 
made  by  any  representative  of  Peninsula  Drainage 
District  No.  2? 

A.  That  is  something  I  couldn't  say.  I  don't 
know  of  any. 

Q.     You  just  don't  know*? 

A.  No.  I  do  know  this,  that  Mr.  MacKenzie  and 
Mr.  Donaca  were  discussing  that  on  behalf  of  Dis- 
trict No.  2.  I,  as  attorney,  did  not  take  any  part 
in  it. 

Q.  Mr.  Phipps,  I  want  to  show  you  what  ap- 
pears to  be  a  photostatic  copy  of  the  minutes  of  the 
annual  meeting  of  the  landowners  of  Peninsula 
Drainage  District  No.  2  for  October  26,  [42]  1942. 
I  notice  on  the  second  page  there  is  a  paragraph 
beginning,  "Considerable  discussion  ensued,"  and 
so  on. 

A.  I  don't  know  what  it  means,  to  tell  you  the 
truth  about  it. 

Q.  Do  you  recall  being  at  that  meeting?  You  are 
listed  as  being  in  attendance. 

A.  Yes.  I  was  there.  I  think  I  attended  all  meet- 
ings, as  far  as  I  recall. 

Q.  Do  you  have  any  recollection  at  all  of  the 
discussion  to  which  the  paragraph  I  referred  to  re- 
lates? 
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A.  Yes,  I  remember  the  discussion.  They  were 
discussing  the  question  of  the  underpass,  but  I 
don't  remember  anything  that  sounds  like  this. 

Q.     What  do  you  remember  about  what  was  said  ? 

A.  I  know,  for  one  thing,  that  they  were  talking 
about  who  was  going  to  pay  the  taxes  on  that  four 
and  a  half  acres  that  was  involved  in  that  under- 
pass area,  and  I  know  that  they  discussed,  generally, 
the  question  of  the  undesirability  of  putting  that 
underpass  through  Denver  Avenue,  but  just  what 
this  indicates  there — I  don't  know  what  it  means. 

Q.  You  do  not  recall  any  details  of  the  discus- 
sion? 

A.  No,  just  in  general,  that  we  rather  objected 
to  the  fact  that  this  was  being  built. 

Q.  Let  me  show  you  the  minutes  of  the  meeting 
of  the  Board  of  Supervisors  of  Peninsula  Drainage 
District  No.  2  for  November  30,  1942.  I  notice  that 
the  minutes  show  you  in  [43]  attendance.  Then 
there  is  a  reference  on  this  first  page  to  the  under- 
pass. 

I  want  to  know  whether  you  recall  anything  that 
took  place  at  that  meeting  on  that  subject*? 

A.  As  I  recall,  and  as  it  is  indicated  in  the 
minutes,  the  discussion  was  with  reference  to  put- 
ting that  levee  around  there.  I  have  a  very  clear 
recollection  that  we  were  demanding  some  protec- 
tion in  the  form  of  a  levee,  and  I  guess  the  levee 
that  was  put  in  there  was  the  final  result. 

I  believe,  however,  Mr.   Boyles  is  the  one  who 
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wrote    the    letter.    Right    now    I    don't    remember 
whether  I  wrote  one  or  not. 

Q.  Let  me  show  you  the  minutes  of  the  meeting 
of  April  19,  1943,  particularly  the  paragraph  at  the 
bottom  of  the  first  page.  A.     Yes. 

Q.     Do  you  recall  that  particular  discussion*? 

A.  No,  I  don't.  I  will  say  that  these  discussions 
were  just  general.  Every  time  we  had  a  meeting  we 
talked  about  it.  This  would  indicate  that  maybe  our 
first  discussions  regarding  the  opening  through  Den- 
ver Avenue  may  have  occurred  at  this  time  instead 
of  at  that  last  meeting. 

Q.     I  think  these  minutes  are  later. 

A.     This  is  the  later  one,  is  it? 

Q.  I  notice  in  the  April,  1943,  minutes  there  is 
a  reference  [44]  to  stop  logs.  Do  you  recall  any 
conversation  on  the  part  of  the  Board  of  Super- 
visors about  a  stop-log  structure  through  the  Denver 
Avenue  Underpass? 

A.  That  was  one  possible  solution  of  that  thing. 
The  reason  they  talked  about  stop  logs  was  that 
the  United  States  Engineers  had  set  up  other  cross- 
ings, particularly  in  District  No.  1.  In  District  No. 
1,  I  think  there  were  two  road  crossings  that  were 
provided  with  stop  logs  in  lieu  of  dikes.  One  would 
bnvo  gone  across  Swift  Boulevard  around  in  front 
of  Swift  &  Company's  plant,  and  the  other  was 
under  the  railroad.  There  is  a  road,  I  think,  called 
Suttle  Avenue  that  goes  under  the  S.  P.  &  S.  rail- 
road fill,  and  that  was  provided  with  sto])  logs.  That 
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would  have  been  one  way  to  have  taken  care  of  that 
opening  under  Denver  Avenue. 

Q.  In  these  discussions  which  took  place  at  meet- 
ings of  the  Board  of  Supervisors  of  Peninsula 
Drainage  District  No.  2,  with  respect  to  the  Denver 
Avenue  Underpass,  was  there  any  suggestion  that 
the  District  itself  might  do  something  in  the  way 
of  providing  flood  protection  in  that  area  ? 

A.  Well,  it  was  always  discussed,  and  I  think 
they  always  felt  that,  since  the  United  States  En- 
gineers had,  under  the  Flood  Control  Act  of  1936 
or  1937,  been  willing  to  make  these  improvements, 
they  should  try  to  get  the  Engineers  to  keep  it  up 
rather  than  spending  their  own  money,  because  that 
kind  of  work  would  create  such  a  burden  on  the 
District.  [45] 

Q.     It  was  at  least  considered "? 

A.  Oh,  yes.  They  always  had  it  in  mind  that  in 
case  of  an  emergency  they  would  have  to  pay  the 
bills. 

Q.  Mr.  Phipps,  before  we  began  your  deposition 
I  showed  you  some  letters  that  appear  to  have  been 
sent  by  you  to  the  Oregon  State  Highway  Commis- 
sion. A.    Yes. 

Q.  Do  you  think  you  have,  anywhere  in  your 
files,  any  writings  at  all  relating  to  the  Denver 
Avenue  Underpass  or  the  ring  levee  which  we  have 
not,  one  way  or  another,  looked  at  today? 

A.  The  only  things  that  might  be  available — I 
don't  know  where  thev  would  be  at  the  moment — 
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would  be  some  letters  that  I  might  have  written  in 
behalf  of  District  No.  2.  On  the  other  hand,  I  think 
my  conversations  were  verbal  with  the  exception  of 
this  letter  that  I  wrote  as  President  of  Peninsula 
Drainage  District  No.  1. 

Mr.  Lowry:  Mr.  Ralston,  I  wonder  if  we  could 
have  an  understanding  that  Mr.  Phipps  may  look 
for  any  such  correspondence  that  exists  and,  if  he 
finds  it,  that  photostatic  copies  may  be  made? 

Mr.  Ralston:  Yes.  I  have  already  asked  Mr. 
Phipps  to  make  a  further  search  and,  if  possible, 
produce  any  further  writings  that  he  may  be  able 
to  locate. 

Mr.  Lowry:  And,  if  he  finds  any  such  writings, 
the  Reporter  may  mark  them  in  order  as  exhibits 
beginning  with  [46]  P-1  and  we  will  have  photo- 
stats made  to  be  attached  to  the  deposition. 

Mr.  Ralston:    That  is  satisfactory. 

The  Witness:  I  will  make  an  effort  to  find  any 
such  writings, 

Mr.  Lowry:  I  have  just  one  other  question,  Mr. 
Phipps:  We  are  trying  to  locate  people  who  might 
be  thoroughly  familiar  with  the  condition  of  this 
ring  levee  from  the  time  it  was  constructed  until  it 
failed  on  June  1,  1948. 

Do  you  have  any  suggestions  about  people  who 
might  know  about  its  condition  during  that  period  ? 

A.  Well,  I  imagine  you  have  in  mind  anybody 
who  would  know.  Frank  Kernan  always  claims  to 
know  everything  that  there  was  to  know  about  this 


442  Mearl  C.  Tillnmn,  et  ux.,  vs. 

Exhibit  No.  35— (Continued) 
(Deposition  of  Ivan  F.  Phipps.) 
particular   levee    and    I    think    Tom    Donaca    was 
familiar  with  it  in  general,  and  so  was  I.  We  were 
wondering  why  they  put  sand  in  a  dike  like  that. 

Q.     Is  there  anyone  else  you  can  think  of? 

A.  I  don't  know  of  anybody  else.  Seivert  might 
possibly  know  something  about  it. 

(Discussion  off  the  record.) 

The  Witness:  I  don't  think  you  will  find  any- 
body being  particularly  concerned  with  it  at  that 
time,  because  we  always  figured  the  dikes  of  Dis- 
trict No.  1  were  very  sound. 

Q.  (By  Mr.  Lowry) :  I  gather  from  what  you 
have  said  here  today  that  your  j^rincipal  grievance 
against  the  Government  is  that  [47]  you  feel  the 
Government,  having  removed  whatever  protection 
Denver  Avenue  provided  by  building  an  underpass, 
was  then  somehow  obligated  to  provide  adequate 
protection  around  the  underpass? 

A.  I  think  it  was  a  completely  illegal  act  to  have 
put  a  hole  in  there,  in  any  event,  without  complying 
with  the  Oregon  statutes,  and,  of  course,  I  feel  in 
building  a  protective  dike  around  the  underpass  it 
should  have  been  made  equal  to  Denver  Avenue, 
which  was  150  feet  through  at  the  base  and  90  feet 
across  at  the  top.  As  I  suggested  before,  if  they 
had  built  a  dike  that  was  equal  to  the  dike  around 
the  District  we  probably  would  have  been  satisfied. 
We  certainly  have  a  complaint  coming  because  they 
did  not  protect  it. 
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Q.  Did  you  ever  see  any  report  made  by  the 
Corps  of  Engineers  at  all  of  an  inspection  which  is 
supposed  to  have  been  made  in  the  fall  of  1944  by 
the  Corps'?  A.     No. 

Mr.  Lowry:  I  think  that  is  all  the  questions  I 
have. 

Mr.  Ralston:  I  have  no  questions  at  this  time. 
You  understand,  of  course,  I  will  proba]}ly  want 
him  as  one  of  our  witnesses. 

Mr.  Lowry:  Yes.  Mr.  Phipps,  the  Reporter  will 
write  this  up  and  give  you  a  chance  to  look  it  over 
and  then  will  you  sign  it? 

The  Witness:  Yes.  I  will  say,  in  the  meantime, 
if  I  can  [48]  find  anything  further,  I  will  produce 
it.  My  files  have  been  stored  down  at  Seaside  ever 
since  about  1945.  Undoubtedly  some  have  been  lost 
by  virtue  of  the  fact  that  they  have  been  moved 
so  many  times.  The  Navy  pushed  me  out  of  my 
office  twice. 

And  Further  Deponent  Saith  Not. 

[Seal]        /s/  IVAN  F.  PHIPPS.  [49] 


Notary's  Certificate 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  the  undersigned,   Ira   G.   Holcomb,   a   Notary 
Public  for  Oregon,  do  hereby  certify  that  on  the 
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15th  day  of  September,  1952,  before  me  as  such 
Notary,  at  the  Grand  Jury  Room,  United  States 
Court  House,  in  the  City  of  Portland,  County  of 
Multnomah,  State  of  Oregon,  personally  appeared 
at  the  time  mentioned  in  the  caption  set  out  on  Page 
1  of  the  foregoing  transcript  Ivan  F.  Phipps,  a 
witness  produced  on  behalf  of  the  Defendant. 

Mr.  William  C.  Ralston,  of  Attorneys  for  Plain- 
tiffs, appearing  in  their  behalf,  and  Mr.  Walker 
Lowry,  Special  Assistant  to  the  Attorney  General, 
appearing  on  behalf  of  the  United  States  of  Amer- 
ica; and  the  said  witness  being  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  [50]  the  truth,  and  being  carefull}^  ex- 
amined, in  answer  to  all  interrogatories  propounded 
by  the  Special  Assistant  to  the  Attorney  General, 
testified  as  in  the  foregoing  annexed  deposition, 
Pages  numbered  1  to  49,  both  inclusive,  set  forth. 

I  further  certify  that  all  interrogatories  pro- 
pounded to  said  witness,  together  with  the  answers 
of  said  witness  thereto  and  all  objections  and  mo- 
tions taken  or  made,  and  other  proceedings  oc- 
curring upon  the  taking  of  said  deposition,  were 
then  and  there  taken  down  by  me  in  shorthand  and 
thereafter  reduced  to  typewriting  under  my  di- 
rection; and  that  said  deposition,  when  fully  tran- 
scribed, was  submitted  to  the  witness  for  examina- 
tion and  reading  to  or  by  him,  and  opportunity  to 
the    witness    to    make    any    changes    in    form    or 
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(Deposition  of  Ivan  F.  Phipps.) 
substance;  and  that  said  deposition  has  been  re- 
tained by  me  for  the  purpose  of  sealing  up  and 
directing  it  to  the  Clerk  of  the  above-entitled  Court, 
as  required  by  law. 

I  further  certify  that  I  am  not  a  relative  or 
employee  or  attorney  or  counsel  for  any  of  the 
parties,  or  a  relative  or  employee  of  such  attorney 
or  counsel,  or  financially  interested  in  the  action. 

In  A¥itness  Whereof,  I  have  hereunto  set  my  hand 
and  notarial  seal  this  4th  day  of  August,  1952. 

[Seal]        /s/  IRA  G.  HOLCOMB, 

Notary  Public  for  Oregon. 
My  commission  expires  Aug.  4,  1956. 

[Endorsed] :     Filed  August  5,  1953.  [51] 


EXHIBIT  No.  66 

NPP  824.02 (Col  R-1948) -30.12 

Completion  Report 

1948  Columbia  River  Flood  Fight 

Peninsula  Drainage  District  No.  2 

Multnomah  County,  Oregon 

I.     General  Description 
A.     Location 

Peninsula  Drainage  District  No.  2  is  located  on 
the  left  bank  of  the  Columbia  River,  extending  from 


446  MearC  G.  Tillman,  et  ux.,  vs. 

Exhibit  No.  66 — (Continued) 
Mile  106.5  to  Mile  108.5  above  its  mouth,  lies  in 
portions  of  Sections  2,  3,  4,  9,  10  and  11  of  T.  1  N., 
R.  1  E.,  of  the  W.M.,  and  Sections  33  and  34  of 
T.  2  N.,  R.  1  E.,  of  the  W.M.,  and  is  bounded  as 
follows :  on  the  north  by  the  Columbia  River,  on  the 
east  by  a  portion  of  Columbia  Slough  (which  was 
dredged  through  original  high  ground  to  provide 
sufficient  material  to  construct  levees  on  each  ])ank 
thereof  and  to  also  provide  a  connection  of  Colum- 
bia Slough  with  the  Columbia  River)  ;  on  the  south 
by  the  original  Columbia  Slough  and  on  the  west 
by  Denver  Avenue,  which  is  an  Oregon  State  High- 
way embankment  that  acts  as  a  dividing  levee  be- 
tween Peninsula  No.  1  and  No.  2  Drainage  Dis- 
tricts. (See  Corps  of  Engineers  Dwgs.  No.  CLW- 
107-3/1  to  CLW-107-3/7,  inclusive,  and  CLW-107- 
4/3,  attached  as  exhibits  hereto.) 

B.  .  Status    of    Protective    Works    (See    Attached 
Exhibit) 

1.     Levees — 

a.  Front  levee  (Columbia  River  side).  The 
front  levee  extends  an  approximate  total  distance 
of  10,400  feet  easterly  from  U.  S.  Highway  No.  99 
(Interstate  Bridge  approach)  along  the  left  bank 
of  the  Columbia  River  to  a  junction  Avith  the  Colum- 
bia Slough  levee  near  the  location  of  the  Columbia 
Edgewater  Clubhouse.  This  stretch  of  levee  is  com- 
prised of  three  sections,  described  as  follows:  In- 
terstate Bridge  approach  to  Faloma,  approximately 
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3,200  feet  in  length,  being-  a  sand  levee  with  12  foot 
top  width,  1  on  3  landside  slope,  with  a  net  levee 
grade  ranging  from  33.3  to  33.4  feet  above  low 
water  datum  which  provides  a  3-foot  freeboard 
above  the  1876  high-water  profile,  and  a  riverside 
slope  of  approximately  1  on  2  as  the  levee  was 
built  very  close  to  the  original  river  bank,  (see 
Dwg.  No.  CLW-107-3/5) ;  Faloma  to  Portland 
Yacht  Club.  Original  levee  on  which  a  two-lane 
oiled  roadway  was  built  (forming  4,760  feet  of 
Marine  Drive,  a  Multnomah  County  Road,  having 
a  net  grade  elevation  varying  from  32,6  to  32.9  feet 
above  low  water  elevation  and  being  approximate^ 
2.1  to  2.4  feet  above  the  1876  highwater  profile; 
mth  approximate  side  slopes  of  1  on  2  and  contain- 
ing therein  two  sections  of  concrete  flood  wall  of 
346  feet  and  610  feet,  respectively,  built  to  elevations 
32.5  and  32.6  to  provide  protection  across  low  pro- 
file sections  of  the  roadway  embankment,  (see  Dwgs. 
CLW-107-3/5  &  6) ;  Portland  Yacht  Club  to  Colum- 
bia Slough.  This  section  of  the  front  levee  approxi- 
mately 2,440  feet  in  length,  is  quite  high  and  wide, 
ranging  in  elevation  from  2  to  5  feet  above  the 
1876  high-water  profile  and  being  of  such  width 
that  many  residences  are  l^uilt  thereon.  This  addi- 
tional size  is  due  to  the  placing  of  a  hydraulic  sand 
fill  several  years  ago  on  the  original  ground  river- 
vrard  of  Marine  Prive  which  lies  adjacent  and 
parallel  to  the  high  sand  levee  but  is  of  a  variable 
height  that  ranges  from  an  approximate  elevation 
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of  30  to  32  feet  al)ove  low-water  datum,  (see  Dwg. 
No.  CLW-107-3/6). 

b.  Cohunbia  Slougli  Levee.  This  levee,  approxi- 
mately 17,600  feet  in  length,  extends  from  the  north- 
easterly corner  of  the  district  along  the  right  bank 
of  Columbia  Slough  throughout  the  easterly  and 
southerly  sides  of  the  district  to  a  junction  with  the 
Denver  Avenue  fill  at  the  southwesterly  corner  of 
the  district.  This  levee  was  reconstructed  by  the 
Corps  of  Engineers  in  approximately  1939  to  a 
height  varying  from  elevation  33.7  at  the  north- 
easterly corner  of  the  district  to  elevation  33.3 
at  Denver  Avenue,  a  top  width  of  12  feet  and  side 
slopes  of  both  2.1  and  3.1  and  combinations  thereof 
on  both  the  landside  and  riverside.  (See  Dwg.  No. 
CLW-107-3/6  and  CLW-107-4/3.) 

c.  Denver  Avenue  Fill.  The  Denver  Avenue 
embankment,  part  of  an  Oregon  State  Highway,  is 
a  hydraulic  sand  fill,  constructed  for  road  purposes 
only,  extending  from  Columbia  Slough  northerly 
a  distance  of  approximately  5,500  linear  feet  to  a 
junction  at  the  left  bank  of  Oregon  Slough  with  the 
Union  Avenue  embankment,  a  similar  State  High- 
way. Denver  Avenue  is  a  four-lane  highway  of 
approximately  40  feet  or  more  top  width,  built  to  a 
height  of  approximately  36  to  38  feet  above  M.S.L., 
with  side  slopes  of  approximately  1  on  li^.  This 
highway  fill  was  built  in  approximately  1913.  An 
underpass  was  constructed  through  Denver  Avenue 
near  the  Columbia  Slough  end  by  the  Oregon  State 
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Highway  Department.  This  underpass  was  pro- 
tected on  the  easterly  side  of  the  Avenue  by  a  semi- 
circular earthen  levee  of  the  same  height  as  Denver 
Avenue  with  1  on  II/2  side  slopes  and  a  12-foot  top 
width.  This  protective  levee  had  a  longitudinal 
crack  extending  along  the  top  of  its  northerly  por- 
tion, which  was  reported  to  have  formed  not  long 
after  original  construction  was  completed. 

A  60-inch  diameter  culvert,  which  originally  car- 
ried seepage  water  from  the  Peninsula  Drainage 
District  No.  2  through  Denver  Avenue  to  a  drain- 
age ditch  in  Peninsula  Drainage  District  No.  1  and 
on  to  a  pumping  plant  which  once  pumped  for 
both  districts,  was  reported  to  have  been  plugged 
by  W.P.A.  construction  prior  to  1940.  Surface  in- 
vestigation of  the  side  slopes  and  toes  of  Denver 
Avenue  embankment  revealed  no  ends  of  the  ])ipe 
which  were  apparently  covered  and  could  not  be 
located  for  examination  of  the  reported  plug. 

2.  Tide  Boxes — This  drainage  district  contained 
510  tide  boxes. 

3.  Pumping  Plant — A  pumping  plant  located  at 
the  southwesterly  corner  of  the  district  adjacent  to 
Columbia  Slough  levee  contained  two  pumps  having 
the  following  rated  capacity: 

1  pump— 19,400  G.P.M.  at  a  6-foot  head 
1  piunp— 2,400  G.P.M.  at  a  25-foot  head 
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C.     Area  Protected 

The  area  lying  within  the  aforementioned  bound- 
aries consists  of  1,425  acres  and  contained  a  great 
number  of  fine  urban  homes  and  businesses,  a  few 
of  which  are  listed  as  follows:  Portland  Meadows 
race  track  and  buildings,  an  amphitheater,  auto 
race  track,  two  or  more  auto  courts,  Columbia-Edge- 
water  Golf  Course,  Matheny  &  Bacon  (salvage  con- 
cern), a  Marine  Boat  Shop,  Faloma  Elementary 
School,  F.  J.  Kernan  Stock  Farm  (including  pri- 
vate training  track  and  fine  farm  buildings),  and 
many  other  smaller  businesses  along  Union,  Denver 
and  Vancouver  Avenues  which  bisected  the  district 
and  along  Marine  Drive  Avhich  fronted  the  district 
by  the  Colunil)ia  River.  Development  of  the  dis- 
trict into  a  thickly  pojoulated  urban  area  had  been 
very  rapid  within  the  past  ten  years  and  much  of 
the  land  formerly  used  for  agricultural  purposes 
had  been  developed  into  sub-divisions  and  business 
properties.  From  Faloma  Station  to  the  Portland 
Yacht  Club  many  small  homes  were  built  close  to 
Marine  Drive  and  from  Portland  Yacht  Club  to  the 
Columbia-Edgew^ater  Golf  Clubhouse  there  were  a 
continuous  number  of  expensive  homes  ])uilt  upon 
the  highest  part  of  the  wide  levee  section  which 
had  been  formerly  built  by  hydraulic  dredging. 

*     *     * 

V.     Status  of  Area  Following  the  Flood 

Property  damage  to  buildings  was  very  great  as 
many  one-story  buildings  were  floated  from  their 
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foundations  and  carried  away.  Other  building;s 
which  were  not  moved  were  partially  immersed 
resulting  in  the  warping  of  siding  and  flooring, 
ruining  of  plaster  walls  and  the  water  staining  of 
all  parts  immersed.  Shrubbery  around  homes  and 
crops  were  practically  100%  ruined.  A  ver}^  few 
houses  along  Marine  Drive  built  on  high  founda- 
tions or  on  high  ground  escaped  flood  damage. 
Columbia-Edgewater  Club  House  suffered  consider- 
a])le  damage  to  its  basement  from  inmiersion  and 
the  golf  course  was  totally  immersed  killing  the 
gTass  cover.  The  breaks  in  Denver  and  Union 
Avenues  caused  a  stoppage  of  all  traffic  to  the 
Interstate  Highway  Bridge  until  repairs  were  made 
at  a  later  date  by  means  of  part  fills  and  part 
trestles. 

VI.     Recommendations  and  Comments 

A.     Columbia  River  Flood  Fight  Plan 

The  need  of  a  good  Flood  Fight  Plan  for  the 
Columbia  River  was  made  very  apparent  to  all 
concerned  in  the  recent  flood  fight  activities.  The 
suddenness  that  such  a  plan  must  be  put  into  effect 
precludes  any  last  minute  planning  and  to  be  effec- 
tive such  a  plan  must  be  worked  out  in  the  fullest 
detail  possible  and  be  kept  up  to  date  by  constant 
revisions  in  order  that  it  may  be  most  effectively 
used  when  necessary. 

Listed  below  are  certain  features  which  are 
recommended  for  incorporation  in  this  Plan: 
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1.  Predetermined  assignment  of  key  personnel 
to  flood  areas  who  have  the  proper  experience  and 
backsTfound  to  act  as  area  supervisors  and  assist- 
ants. 

2.  Periodic  visits  by  such  personnel  to  the  as- 
signed areas  in  order  to  familiarize  themselves  with 
conditions  in  the  area  and  meet  and  know  the  key 
people  of  the  district  and  community  with  whom 
they  would  be  dealing  during  a  possible  flood  fight. 

3.  Predetermination  and  assignment  of  sources 
of  materials,  equipment  and  labor  for  the  various 
areas,  especially  for  the  following:  Materials:  sand- 
bags, sand,  gravel,  rip-rap  rock,  cement,  lumber, 
piling,  gasoline,  oil  and  lubricants,  steel  landing 
mats,  telephone  A\dre,  mesh  wire.  Equipment :  trucks 
(flatbed,  diunp,  pickup,  four-wheel-drive,  etc.),  cars, 
cranes,  Diesel  shovels,  tractors,  scoopmobiles,  float- 
ing plant  (such  as  power  boats,  row  boats,  tugs, 
dredges,  dukws,  etc.),  light  plants,  small  tools 
(shovels,  axes,  brush  hooks,  wrenches,  etc.),  pumps 
of  various  sizes  and  kinds,  intake  and  discharge 
lines  (pipe),  flashlights,  batteries,  rubber  boots, 
walkie-talkie  radios,  field  phones.  Labor:  Predeter- 
mination of  flood  fight  labor  and  foremen  from 
adjacent  business  concerns  such  as:  lumber  mills, 
aluminum  plants,  stevedore  unions,  etc.,  who  are 
generally  available  at  such  times  due  to  closure  of 
business  activities  due  to  high  water. 

4.  Predetermination    and    assignment    of    field 
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headquarters  in  each  area  with  available  telephone 
coiumunications. 

5.  Predetermined  plan  for  station  marking  of 
the  levees  by  signs  indicating  mileage  from  a  given 
point  for  every  tenth  of  a  mile  around  each  levee 
system  in  order  to  expedite  correct  deliveries  of 
men,  equipment  and  materials  during  a  flood  fight, 
and  to  also  provide  a  quick  and  more  accurate 
means  of  describing  the  location  of  trouble  spots 
requiring  investigation. 

6.  Provision  and  use  of  radio  equipped  cars  for 
area  supervisors  and  key  personnel  in  order  to 
expedite  important  messages,  information  and  di- 
rections for  the  supervision  of  the  work  on  which 
time  is  one  of  the  most  important  elements.  These 
same  cars  could  be  used  to  receive  directions  from 
the  District  office  and  to  submit  reports  of  emer- 
gency nature  thereto  from  any  location  within  the 
area. 

7.  Predetermined  division  of  large  flood  districts 
into  sectors  with  sector  supervisors,  their  assistants 
and  area  supervisors  definitely  assigned  and  duties 
of  each  delineated. 

8.  Arrangements  for  periodic  training  courses 
for  newly  assigned  men  that  are  unfamiliar  with 
the  type  of  protective  work  required,  methods  used, 
and  policies  to  be  followed  when  cooperating  witli 
other  agencies  and  organizations. 
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B.     Repair  and  Improvement  of  Protective  Works 
on  Peninsula  Drainage  District  No.  2 

1.  Study  and  investigation  of  front  levee  from 
Union  Avenue  to  the  Portland  Yacht  Club  for  re- 
construction of  levee  by  widening  to  provide  a 
section  of  greater  width  and  stability  in  which  the 
natural  seepage  line  is  well  within  the  levee  section. 
Investigation  of  same  levee  in  regard  to  location 
and  removing  any  sewer  and  water  lines  installed 
therein  by  property  owners. 

2.  Construction  of  a  two-way,  all-weather  road- 
way on  the  top  of  the  entire  levee  system  to  pro- 
vide access  at  all  times  for  emergency  repairs,  in- 
spection, etc. 

3.  Enforcement  of  regulations  reciuiring  the 
drainage  district  organization  to  properly  main- 
tain the  levee  system  including  removal  of  all  brush, 
trees,  high  grass  and  weeds  from  the  levee  top  and 
side  slopes  thereby  removing  such  hazards  to  the 
visual  inspection  of  seepage  spots  during  flood 
periods. 

4.  Investigation  and  study  as  to  the  necessity 
of  a  cut-off  trench  and  impervious  blanket  on  Den- 
ver and  Union  Avenues  to  prevent  a  possible  re- 
currence of  failures  during  floods  of  similar  height. 

5.  Elimination  of  underpass  through  Denver 
Avenue. 

6.  Provisions  for  stop-log  structures  in  the  un- 
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derpasses  through   Union  Avenue.     Sandbag  plug 
was  washed  out  during  the  subject  flood. 

/s/  KENNETH  R.  DIBBLEE, 

Assistant  Chief,   Construction  Branch,   Operations 
Division. 

Maps  of  area  filed  in  enclosure  file. 
[Endorsed]  :     Filed  August  5,  1953. 


EXHIBIT  No.  68 

Peninsula  Industrial  Co.,  to  Multnomah  County: 

Know  All  Men  by  These  Presents  that  Peninsula 
Industrial  Company,  a  corporation,  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Oregon,  in  consideration  of  one  dollar 
($1.00)  and  other  good  and  valuable  considerations 
to  it  paid  by  Multnomah  County,  State  of  Oregon, 
a  public  corporation  of  the  State  of  Oregon,  has 
bargained  and  sold  and  by  these  presents  does  grant, 
bargain,  sell  and  convey  unto  said  Multnomah 
County,  State  of  Oregon,  a  public  corporation,  its 
successors  and  assigns,  all  the  following  bounded 
and  described  real  property  situated  in  the  County 
of  Multnomah  and  State  of  Oregon. 

Parcel  A.  A  strip  of  land  eighty  (80)  feet  wide 
being  forty  (40)  feet  on  each  side  of  a  center  line 
described  as  follows: 
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Beginning  at  a  point  in  the  North  line  of  the  land 
owned  by  the  Riverton  Land  Company  in  section 
ten  (10),  township  one  (1)  north,  range  one  (1) 
east,  Willamette  Meridian,  which  is  described  in 
book  454  at  page  354,  records  of  deeds  for  Mult- 
nomah County,  Oregon,  which  point  is  seven  hun- 
dred sixty -five  (765)  feet  more  or  less  measured 
along  the  said  north  line  from  the  intersection  of 
the  said  north  line  and  the  east  and  west  line  be- 
tween section  ten  (10)  and  section  three  (3),  town- 
ship one  (1)  north,  range  one  (1)  east,  Willamette 
Meridian;  thence  north  twenty-two  degrees  (22°) 
twenty-two  minutes  (22')  west  eighteen  hundred  ten 
(1,810)  feet,  more  or  less;  thence  on  a  curve  of  three 
degrees  (3°)  to  the  left  seven  hundred  seventeen 
(717)  feet;  thence  north  foi'ty-three  degrees  (43°) 
fifty-two  minutes  (52')  west  thirty-eight  hundred 
eighty-nine  feet  (3,889)  more  or  less;  thence  on  a 
curve  of  thirteen  degrees  (13°)  to  the  right  five 
hundred  thirteen  (513)  feet;  thence  north  twenty- 
two  degrees  (22°)  forty-eight  minutes  (48')  east 
one  hundred  seventy  (170)  feet,  more  or  less,  to  the 
low-water  line  of  the  Oregon  Slough;  said  tract  of 
land  containing  thirteen  and  one-tenth  (13.1)  acres 
more  or  less. 

Parcel  B.  A  strip  of  land  eighty  (80)  feet  wide 
being  twenty-one  (21)  feet  wide  westerly  from  and 
fifty-nine  (59)  feet  wide  easterly  from  a  line  de- 
scribed as  follows: 

Beginning  at  a  point  the  intersection  of  the  cen- 
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ter  line  of  Derby  Street  extended  northvvard  with 
the  north  line  of  the  John  Rankin  Donation  Land 
Claim  in  section  nine  (9),  township  one  (1)  north, 
range  one  (1)  east,  Willamette  Meridian;  thence 
northward  on  a  curve  of  two  degrees  (2°)  to  the 
right  of  the  extension  of  said  center  line  of  Derby 
Street  six  hundred  (600)  feet;  thence  north  twelve 
degrees  (12°)  east  fifty-four  hundred  fifty  (5,450) 
feet  more  or  less  to  a  point  which  is  the  intersection 
of  the  north  line  of  section  four  (4),  township  one 
(1)  north,  range  one  (1)  east,  Willamette  Meridian, 
and  the  center  line  of  the  above-descril)ed  Parcel  A. 
Said  tract  of  land  containing  ten  and  eight-tenths 
(10.8)  acres  more  or  less. 

Together  with  all  and  singTilar  the  tenements, 
hereditaments,  and  appurtenances  thereto  belonging 
or  in  anywise  appertaining  and  also  all  its  estate, 
right,  title  and  interest  in  and  to  the  same. 

Together  with  the  right  to  construct  and  main- 
tain such  ditches  as  may  be  necessary  to  provide 
suitable  drainage  required  by  the  placing  of  fills 
or  other  structures  by  the  said  Multnomah  County 
upon  the  parcels  of  land  hereby  conveyed,  the  loca- 
tion, width  and  manner  of  construction  of  the  said 
ditches  to  be  subject  to  the  approval  of  the  grantor; 
also  the  right  to  place  the  toe  of  the  slopes  of  any 
embankments  upon  the  real  property  belonging  to 
the  grantor  adjoining  that  described  in  Parcels  A 
and  B  herein,  and  the  right  to  ^vaste  earth  upon 
said  adjoining  land  wherever  necessary  by  reason 
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of  any  fill  or  other  structure  placed  by  the  said 
Multnomah  County  upon  either  of  the  parcels  of 
land  panted  hereby;  but  nothing  herein  shall  be 
construed  to  convey  any  interest  in  the  land  of  the 
grantor  other  than  in  Parcels  A  and  B  as  herein 
described. 

Reserving  However  unto  the  grantor  and  its  suc- 
cessors all  the  following  property  privileges,  rights 
and  easements. 

(a)  The  right  to  dedicate  as  provided  by  law 
public  highway  crossings  and  to  pay  out  and  use 
jorivate  highway  crossings  over,  under  or  across 
either  or  both  of  said  parcels  of  land  hereby  con- 
A-eyed ; 

Provided  However  That  the  cost  and  expense 
thereof  shall  be  paid  by  the  grantor  herein  or  its 
successors,  except  as  otherwise  provided  in  this 
deed. 

(b)  The  right  to  cross  with  railroad  tracks  for 
industrial  and  switch  track  purposes  under,  over  or 
at  grade  either  or  both  of  the  parcels  of  land  hereby 
conveyed  at  such  points  and  places  as  may  be  de- 
sired by  the  grantor  or  its  successors ; 

Provided  However  that  the  grantor  or  its  suc- 
cessors shall  be  and  they  are  hereby  limited  to  con- 
struct and  maintain  not  more  than  four  (4)  such 
crossings  at  grade  over  each  of  the  parcels  of  land 
hereby  conveyed,  and  the  cost  and  expense  of  in- 
stalling  or   operating   any   safety    devices    or   ap- 
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pliances  required  for  any  of  said  railroad  crossings 
by  any  law  of  the  State  of  Oregon  or  by  order  of 
any  regulating  body  of  said  state  shall  be  borne  as 
provided  by  law  or  by  the  order  of  such  regulating 
body. 

(c)  The  right  to  construct  and  to  maintain  at 
the  expense  of  the  grantor  or  its  successors  one  (1) 
crossing  not  to  exceed  one  hundred  (100)  feet  in 
width  under  and  through  each  of  said  parcels  of 
land  hereby  conveyed,  to  be  used  by  the  grantor  for 
a  deep  water  channel,  the  location  of  said  ci'ossings 
on  each  of  said  parcels  of  land  to  be  designated  by 
the  grantor; 

Provided  However  That  the  construction  thereof 
shall  be  of  a  character  similar  to  the  steel  bridge 
hereafter  to  be  built  by  the  grantee  herein  on  the 
Union  Avenue  approach  to  the  Interstate  Bridge 
over  the  Columbia  Slough;  and  Provided  Further 
That  the  grantor  herein  or  its  successors  shall  con- 
struct said  crossings  in  such  manner  as  not  un- 
reasonably to  interfere  with  the  traffic  over  said 
parcels  of  land  as  a  highway. 

(d)  The  right  to  cross  and  recross  said  parcels 
of  land  hereby  conveyed  with  underground  pipes 
and  conduits  and  with  overhead  or  underground 
telephone,  telegraph,  electric  light,  power  or  other 
wire  crossings,  the  location  of  each  of  said  cross- 
ings to  be  determined  by  the  grantor  but  the  type 
of  construction  to  be  first-class  in  every  detail  and 
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plans  to  be  filed  with  the  said  county  prior  to  said 
construction  and  any  property  of  the  county  that 
may  be  disturbed  in  the  construction  of  said  cross- 
ings shall  be  restored  to  the  reasonable  satisfaction 
of  said  county. 

(e)  The  right  to  construct  and  maintain  on  any 
portion  of  the  said  two  parcels  hereby  conveyed  not 
occupied  or  at  any  time  required  or  to  be  required 
by  the  roadway  or  roadways  at  any  time  to  be  con- 
structed thereon  hy  Multnomah  County,  such  fills, 
embankments  and  roadways  as  the  grantor  or  its 
successors  shall  determine  and  with  the  right  in  the 
said  grantor,  its  successors  or  assigns  to  occupy  and 
use  the  same  which  said  fills,  embankments  and 
roadways  may  be  supported  in  whole  or  in  part 
by  any  fill,  eml^ankment  or  structure  constructed 
or  maintained  or  either  of  said  parcels  by  Multno- 
mah County; 

Provided  However,  That  such  fills  or  embank- 
ments so  to  be  constructed  or  maintained  by  the 
grantor  or  its  successors  shall  be  constructed,  main- 
tained and  used  in  such  manner  as  not  to  interfere 
with  the  convenient  use  or  occupation  of  any  road- 
way maintained  or  to  be  maintained  by  Multnomah 
County  or  the  public  on  either  of  said  parcels  of 
land  hereby  conveyed  and  so  much  of  said  fills  or 
embankments  as  shall  lie  within  Parcels  A  or  B, 
shall  be  vacated  by  said  grantor,  its  successors  or 
assigns  wholly  or  partly  as  may  be  required  by  said 
grantee,  its  successors  or  assigns,  for  highway  pur- 
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poses  without  compensation  for  said  improvements; 
and 

Provided  Further  That  the  grantor  or  its  suc- 
cessors so  constructed  or  maintaining  such  embank- 
ment, fill  or  roadway  shall  make  due  provision  for 
all  drainage  required  by  reason  of  the  construction 
or  maintenance  by  the  grantor  or  its  successors  of 
such  fill,  embankment  or  roadway. 

To  Have  and  to  Hold  the  above-described  and 
granted  premises  subject  to  the  reservations  herein 
enumerated  unto  the  said  Multnomah  County,  State 
of  Oregon,  a  public  corporation,  its  successors  and 
assigns  forever; 

Provided  However  and  this  conveyance  is  made 
upon  the  following  express  conditions  which  are 
hereby  declared  and  agreed  to  be  conditions  sub- 
sequent. 

(a)  That  the  said  Multnomah  County  shall 
within  three  (3)  years  from  the  date  of  this  con- 
veyance construct  or  cause  to  be  constructed  and 
thereafter  maintained  upon  that  part  of  the  tract 
of  land  herein  described  as  Parcel  B,  which  is 
north  of  the  north  bank  of  Columbia  Slough,  a  fill 
and  embankment  which  shall  as  far  as  possible 
duplicate  the  fill  and  embankment  to  be  constructed 
by  said  Multnomah  County  upon  Parcel  A  as  de- 
scribed herein,  the  west  side  line  of  the  crown  of 
said  fill  or  embankment  to  coincide  substantially 
with  the  west  side  line  of  said  Parcel  B,  and  shall, 
within  said  period,  provide  and  thereafter  maintain 
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a  public  highway  over  said  Parcel  B  which  shall 
be  reasonably  sufficient  for  the  accommodation  of 
public  travel  thereover  and  if  sufficient  funds  shall 
be  available  out  of  the  proceeds  of  the  so-called 
interstate  bridge  bonds  of  Multnomah  County  to 
pave  said  highway  in  substantially  the  same  manner 
as  the  highway  to  be  constructed  over  the  said 
Parcel  A  herein  described,  shall  be  paved  then  and 
wT-thin  said  period  above  prescri])ed  said  Multnomah 
County  shall  likewise  pave  the  said  highway  to  be 
constructed  over  the  said  Parcel  B  as  herein  de- 
scribed, which  pavement  shall  thereafter  be  main- 
tained in  the  maimer  provided  by  law. 

(]))  That  the  said  Multnomah  County  shall  con- 
struct of  earth  or  other  material  approaches  at  a 
three  per  cent  (3%)  grade  at  two  (2)  different 
points  leading  over  and  across  any  highway,  fill  or 
structure  placed  upon  each  of  the  parcels  hereby 
conveyed  the  location  of  said  crossings  to  be  desig- 
nated by  the  grantor  herein. 

(c)  That  no  toll  shall  ever  be  collected  by  the 
said  Multnomah  County  for  any  travel  over  any 
highway  constructed  over  Parcel  B  as  herein  de- 
scribed; Provided  that  this  clause  shall  not  be 
construed  as  a  limitation  on  the  right  of  the  grantee 
or  its  successors  to  impose  a  license  tax  on  public 
carriers  or  to  impose  a  franchise  or  other  tax  on 
public  carriers. 

And  the  said  Peninsula  Industrial  Company,  a 
corporation,  grantor  above  named,  does  covenant  to 
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and  with  the  county  of  Multnomah,  State  of  Ore- 
gon, a  public  corporation,  the  above-named  grantee, 
that  it  is  lawfully  seized  in  fee  simple  of  the  above- 
granted  premises,  that  they  are  free  from  all  in- 
cumbrances and  that  it  will  and  its  successors  shall 
warrant  and  forever  defend  the  above-granted 
premises  and  every  part  and  parcel  thereof  against 
the  lawful  claims  and  demands  of  all  persons  whom- 
soever, subject  to  the  reservations  herein  contained 
and  the  conditions  subsequent  herein  enumerated  to 
be  kept  and  performed  by  the  said  grantee. 

In  Witness  Whereof  Peninsula  Industrial  Com- 
pany, a  corporation,  pursuant  to  a  resolution  of  its 
board  of  directors,  duly  adopted,  has  caused  the 
within  instrument  to  be  executed  by  its  officers  there- 
unto duly  authorized  and  its  corporate  seal  to  be 
affixed  this  16th  day  of  March,  1915. 

PENINSULA  INDUSTRIAL 
COMPANY, 

By  C.  C.  COLT, 
President. 


Attest : 


W.  W.  DOWNES, 

Secretary. 


Signed,  sealed,  and  delivered  in  the  presence  of 
us  as  witnesses. 

OMAR  C.  SPENCER, 
H.  E.  KIZER. 

(Corporate  Seal) 
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State  of  Oregon, 

County  of  Multnomah — ss. 

On  this  16th  day  of  March,  1915,  before  me  ap- 
peared C.  C.  Colt,  to  me  personally  known,  who,  being 
duly  sworn,  did  say  that  he  is  the  president  of  the 
Peninsula  Industrial  Company,  the  corporation  that 
executed  the  within  and  foregoing  instrument  and 
that  the  seal  affixed  to  said  instrument  is  the  cor- 
porate seal  of  said  corporation  and  that  said  in- 
strument was  signed  and  sealed  in  behalf  of  said 
corporation  by  authority  of  its  board  of  directors 
and  said  C.  C.  Colt  acknowledged  said  instrument 
to  be  the  free  act  and  deed  of  said  corporation. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  the  day  and 
year  first  in  this,  my  certificate,  written. 

[Seal]  OMAR  C.  SPENCER, 

Notary  Public  for  Oregon. 

10  one  dollar  Doc  IT.  S.  Int.  Rev.  stamps  (can- 
celed). 

Rec.  for  record  Mar.  31,  1915,  at  4 :52  p.m. 
[Endorsed] :     Filed  August  5,  1953. 
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Peninsula  Industrial  Co.,  With  Multnomah  County 

Know  All  Men  hy  These  Presents  that  Whereas 
Peninsula  Industrial  Company,  a  corporation,  here- 
inafter called  the  "Company"  by  deed  dated  March 
16,  1915,  and  recorded  in  book  687  at  pag^e  39,  rec- 
ords of  deeds  for  Multnomah  County,  Oregon,  in- 
tended to  convey  certain  parcels  of  land  to  Mult- 
nomah County,  a  public  corporation  of  the  state  of 
Oregon,  hereinafter  called  the  "County,"  together 
with  certain  easements,  rights  and  privileges  therein 
described  all  for  highway  purposes,  but  reserved 
unto  the  grantor  therein  named  certain  j^roperty 
privileges,  rights,  and  easements,  such  conveyance 
being  also  subject  to  certain  express  conditions 
therein  set  out;  and 

Whereas  it  was  the  intention  of  the  parties  that 
the  county  was  to  construct  certain  fills  and  high- 
ways upon  said  parcels,  but  from  actual  surveys  on 
the  ground  the  parties  have  agreed  that  said  fills 
and  highways  as  constructed  are  located  partly  on 
and  partly  oif  said  parcels  so  conveyed ;  and 

Whereas  the  parties  have  agreed  that  a  correction 
deed  shall  be  executed  in  order  that  said  fills  and 
highways  may  be  located  upon  land  covered  by  said 
conveyance  and  in  order  that  said  county  will  have 
no  interest  in  land  not  used  or  intended  to  be  used 
for  said  highways,  and  in  order  to  carry  out  the 
true  intent  of  the  parties. 
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NoAv  Therefore,  Peninsula  Industrial  Company,  a 
corporation,  in  consideration  of  one  dollar  ($1.00) 
and  other  good  and  valuable  considerations  to  it 
paid  by  Multnomah  County,  a  public  corporation  of 
the  state  of  Oregon,  does  hereby  grant,  bargain,  sell 
and  convey  unto  said  Multnomah  County,  its  suc- 
cessors and  assi,gns,  the  following  bounded  and  de- 
scribed parcels  of  real  property  situated  in  the 
county  of  Multnomah  and  state  of  Oregon,  to  wit ; 

Parcel  A.  A  strip  of  land  eighty  (80)  feet  in 
width  being  forty  (40)  feet  on  each  side  of  a  center 
line  described  as  follows ; 

Beginning  at  the  intersection  of  the  center  lines 
of  Union  Avenue  and  Columbia  Boulevard,  thence 
running  north  0°  14'  east  29.2  feet  along  the  center 
line  of  Union  Avenue,  thence  through  an  8°  00'  curve 
to  the  left  278.8  feet,  thence  rumiing  north  22°  04' 
west  tangent  to  said  curve  3,552.1  feet  which  is  the 
point  of  beginning  of  the  center  line  to  be  described : 

Beginning  at  the  point  last  mentioned  which  is 
also  described  as  being  the  north  line  of  the  Lewis 
Love  seventj^-one  acre  tract  as  described  in  book  I 
at  page  45,  deed  records  of  Multnomah  County,  at 
a  distance  of  906.67  feet  westerly  from  the  north- 
east corner  of  said  tract,  thence  running  north  22° 
04'  west  1.414.24  feet;  thence  through  a  3°  00'  curve 
to  the  left  725.5  feet;  thence  running  north  43°  50' 
west  tangent  to  said  curve  4,273.2  feet;  thence 
through  a  13°  00'  curve  to  the  right  413.0  feet  to 
the  north  line  of  section  4,  township  1  north,  range 
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1  E.,  W.M.,  Oregon,  which  point  is  also  72.2  fc(^t 
west  of  the  northeast  corner  of  said  section,  thence 
continuing  along  said  13°  00'  cuTve  99.8  feet,  thence 
running  north  22°  50'  east  170.0  feet,  to  the  low- 
water  line  of  North  Portland  Harbor,  containing 
12.98  acres ; 

Parcel  B.  A  strip  of  land  eighty  (80)  feet  wide 
being  twenty-one  (21)  feet  westerly  and  fifty-nine 
(59)  feet  easterly  from  a  center  line  descril^ed  as 
follows : 

Beginning  at  a  point  on  the  north  line  of  section 
4,  township  1  north,  range  1  east,  of  Willamette 
Meridian,  Oregon,  which  point  is  also  72.2  feet  west 
of  the  northeast  corner  of  said  section,  thence  run- 
ning south  11°  42'  west  5,393.5  feet,  containing  7.31 
acres ; 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining. 

The  parties  to  this  instrument  hereby  agree  that 
the  parcels  of  land  above-described  were  intended 
to  be  conveyed  in  the  deed  first  herein  above  men- 
tioned and  the  description  of  said  parcels  are  hereby 
accepted  by  the  parties  as  correct  descriptions  and 
are  in  lieu  of  the  descriptions  used  in  the  deed  first 
above  mentioned,  and  in  consideration  of  this  con- 
veyance Multnomah  County,  a  public  corporation  of 
the  state  of  Oregon,  does  hereby  grant,  bargain,  sell 
and  convey  unto  Peninsula  Industrial  Company,  a 
corporation,  its  successors  and  assigns,  all  its  right, 
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title  or  interest  in  or  to  any  of  the  real  property 
described  as  Parcels  A  and  B  in  the  said  deed  dated 
March  16,  1915,  and  above  referred  to,  except  so 
much  of  said  parcels  as  is  included  in  the  corrected 
description  of  said  Parcels  A  and  B  set  out  in  the 
present  conveyance. 

It  is  understood  between  the  parties  hereto  that 
except  for  the  correction  of  the  descriptions  of  Par- 
cels A  and  B,  all  other  terms,  provisions,  covenants, 
conditions,  or  agreements  contained  in  the  said  deed 
between  the  parties  hereto  dated  March  16,  1915, 
shall  continue  and  be  in  full  force  and  effect  and 
shall  have  equal  application  to  the  new  description 
of  Parcels  A  and  B  herein  contained  and  shall  have 
the  same  force  and  effect  as  though  set  out  in  full 
in  this  instrument. 

In  Witness  Whereof  Peninsula  Industrial  Com- 
pany, pursuant  to  a  resolution  of  its  board  of  direc- 
tors, has  caused  this  instrument  to  be  executed 
by  its  officers  and  its  corporate  seal  affixed,  and 
Multnomah  County,  pursuant  to  a  resolution  of  its 
board  of  county  commissioners,  has  caused  this  in- 
vstrument  to  be  executed  and  its  seal  affixed  this 
31st  day  of  December,  1926. 

[Seal]  PENINSULA  INDUSTRIAL 

COMPANY. 

By  B.  C.  DARNALL, 

President. 

By  F.  R.  DEUELL, 
Secretary. 
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Witnesses : 

E.  A.  TERRILL, 

L.  w.  McDonnell. 

[Seal]  MULTNOMAH  COUNTY. 

By  AMEDEE  M.  SMITH, 
CLAY  S.  MORSE, 

GRANT  PHEGLEY, 

Commissioners. 
Witnesses : 

ORPHA  R.  POOR, 

ANN  MENSEN. 

Approved  as  to  form : 

GEO.  MOWREY, 

Deputy  District  Attorney. 


State  of  Oregon, 

County  of  Multnomah — ss. 

On  this  31st  day  of  December,  1926,  before  me 
appeared  B.  C.  Darnall  and  F.  R.  Deuell,  to  me  per- 
sonally known  who  being  duly  sworn,  did  each  for 
himself  say  that  he,  the  said  B.  C.  Darnall  is  the 
president,  and  he,  the  said  F.  R.  Deuell,  is  the  secre- 
tary of  Peninsula  Industrial  Company,  the  cor- 
poration that  executed  the  within  instrument  and 
that  the  seal  affixed  to  said  instrument  is  the  cor- 
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porate  seal  of  said  corporation,  and  that  said  in- 
strument was  signed  and  sealed  in  behalf  of  said  cor- 
poration by  authority  of  its  board  of  directors,  and 
the  said  B.  C.  Darnall  and  F.  R.  Deuell  acknowl- 
edged said  instrument  to  be  the  free  act  and  deed 
of  said  corporation. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  the  day  and 
year  first  in  this,  my  certificate  written. 

[Seal]  F.  L.  WEBSTER, 

Notary  Public  for  Oregon. 


State  of  Oregon, 

County  of  Multnomah — ss. 

On  this  12th  day  of  December,  1926,  before  me 
appeared  Amedee  M.  Smith,  Clay  S.  Morse  and 
Grant  Phegley,  to  me  personally  known,  who  being 
duly  sworn  did  each  for  himself  say  that  he  is  one 
of  the  Commissioners  of  Multnomah  County,  the 
corporation  that  executed  the  within  instrument, 
and  that  the  seal  affixed  to  said  instrument  is  the 
corporate  seal  of  said  corporation,  and  that  said 
instrument  was  signed  and  sealed  in  behalf  of  said 
corporation  by  authority  of  its  board  of  commission- 
ers, and  said  Amedee  M.  Smith,  Clay  S.  Morse,  and 
Grant  Phegley  acknowledged  said  instrument  to  be 
the  free  act  and  deed  of  said  corporation. 

In  Testimony  Whereof  I  have  hereunto  set  my 
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hand  and  affixed  my  official  seal  this  the  day  and 
year  first  in  this,  my  certificate  written. 

[Seal]  ORPHA  R.  POOR, 

Notary  Public  for  Oregon. 

My  commission  expires  Sept.  3,  1930. 

Rec.  for  record  Jan.  13,  1927,  at  3:08  p.m. 
[Endorsed] :     Filed  August  5,  1953. 


EXHIBIT  No.  78 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Oregon 

UNITED  STATES  OF  AMERICA, 

Petitioner  for  Condemnaton, 

vs. 

CERTAIN  PARCELS  OF  LAND  in  Multnomah 
County,  Oregon,  and  the  Peninsula  Public  Golf 
Course,  Inc.,  et  al. 

DECLARATION  OF  TAKING 

*     *     * 

[Declaration  of  Taking  concerning  the  taking  of 
136.11  acres  bounded  by  Denver  Avenue  on  the  east 
— Subdivision  No.  3  which  reads  as  follows:] 

3.  The  estate  taken  for  said  public  use  is  the  full 
fee  simple  title  in  and  to  said  lands,  together  with 
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all  imi^rovements  thereon  and  any  leaseholds  and 
other  interests  therein ;  subject,  however  to  (1)  Slope 
easements,  if  any,  in  favor  of  Multnomah  County 
in  connection  with  the  Denver  Avenue  Approach 
to  the  Interstate  Bridge ;  (2)  the  easements  existing 
in  favor  of  the  Peninsula  Drainage  District  No.  2; 
and  (3)  an  easement  or  right  of  way  in  favor  of  the 
Portland  General  Electric  Company,  for  the  pur- 
pose of  constructing  and  maintaining  power  lines 
and  poles  in  and  across  the  site. 


[Endorsed] :     Filed  January  7,  1944. 


United  States  District  Court  for  the 
District  of  Oregon 

Civil  5190 

MEARL  C.  TILLMAN  and  EMILY  P.  TILLMAN, 
Husband  and  Wife, 

vs. 

UNITED  STATES  OF  AMERICA. 

DOCKET  ENTRIES 
1949 
Dec.  15 — Filed  complaint. 
Dec.  15 — Issued  summons — to  marshal. 

1950 

Jan.     3 — Filed  summons  with  marshal's  return. 
Jan.  18 — Filed  def 's  motion  to  dismiss. 
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1951 
Nov.  23— Filed  answer  of  deft.  U.  S. 

1952 

Oct.  31— Filed  depositions  of  K.  C.  Todd,  D.  C. 
Byers  &  F.  J.  Kernan  on  behalf  of  deft. 
1953 

Apr.  27 — Pre-trial  conference. 

June    8 — Pre-trial  conference,  order  setting  tenta- 
tively for  July  30. 
-Filed  &  entered  pre-trial  order. 
-Record  of  trial. 

-Record  of  trial,  order  entered  allowing 
plffs.  to  Sept.  15,  deft,  to  Oct.  15  &  plffs. 
to  Oct.  25  for  briefs. 

-Filed  exhibits  1  to  56,  58  to  65h,  65,]  to 
uu,  66  to  69,  72  to  74,  76  to  78  incl. 

Aug.  11 — Filed  stipulation  for  withdrawal  of  ex- 
hibits. 

Aug.  11 — Filed  &  entered  order  permitting  with- 
drawal of  exhibits  1  thru  78. 

Sept.  15 — Filed  plaintiffs'  brief. 

Oct.  12 — Filed  brief  in  this  and  related  cases. 

Oct.  26 — Filed  reply  brief  in  this  and  related  cases. 

1954 

Feb.  11 — Filed  transcript  of  proceedings  of  Aug.  4 
&  5,  1953. 

Feb.  23 — Record  of  opinion. 

Apr.  5 — Record  of  submission  of  proposed  find- 
ings, conclusions  &  judgment,  entered 
order  setting  for  hearing  April  12,  1954. 


Aug. 

4—: 

Aug. 

4—: 

Aug. 

5   : 

Aug. 

5   : 
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Apr.  15 — Filed  plaintiiis'  objections  to  proposed 
findings  of  fact  &  conclusions  of  law. 

Sept.  7 — Entered  order  setting  for  hearing  on  find- 
ings, etc.,  for  Sept.  9,  1954. 

Sept.  8 — Filed  objections  to  defendant's  proposed 
additional  findings. 

Sept.  9 — Record  of  hearing  on  proposed  findings  & 
o])jections  thereto. 

Sept.  14 — Filed  and  entered  findings  of  fact  and 
conclusions  of  law. 

Sept.  14 — Filed  and  entered  judgment. 

Nov.  9 — Filed  notice  of  appeal  by  plaintiff  in  this 
and  related  cases. 

Nov.  9 — Filed  bond  for  costs  on  appeal  in  this  and 
related  cases. 

Nov.  9 — Filed  stipulation  re  forwarding  original 
file  and  exhibits  to  C  of  A. 

Nov.  9 — Filed  &  entered  order  to  forward  exhibits 
to  Court  of  Appeals. 

Nov.  10^ — Filed  designation  of  record  on  appeal. 


In  the  United  States  District  Court  for  the 
District  of  Oregon 

United  States  of  America, 
District  of  Oregon — ss. 

CERTIFICATE  OF  CLERK 
I,  F.  L.  Buck,  Acting  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
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certify  that  the  foregoing  documents  consisting  of 
Complaint;  Answer  of  the  United  States;  Pre-trial 
order;  Findings  of  fact  and  conclusions  of  law; 
Judgment ;  Notice  of  appeal ;  Bond  for  costs  on  ap- 
peal; Stipulation  re  forwarding  exhibits,  etc.,  to 
Court  of  Appeals;  Order  to  forward  exhibits,  etc., 
to  Court  of  Appeals;  Designation  of  record;  and 
Transcript  of  docket  entries  constitute  the  record  on 
appeal  from  a  judgment  of  said  court  in  a  cause 
therein  numbered  Civil  5190,  Mearl  C.  Tillman  and 
Emily  P.  Tillman,  husband  and  wife,  vs.  United 
States  of  America  (and  Related  Cases)  are  ap- 
pellants and  plaintiffs  and  United  States  of  America 
is  the  appellee  and  defendant;  that  the  said  record 
has  been  prepared  by  me  in  accordance  with  the 
designation  of  contents  of  record  on  appeal  filed  by 
the  appellants,  and  in  accordance  with  the  rules  of 
this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal  is  $5.00,  and  that  the  same  has  been  paid 
by  the  appellants. 

I  further  certify  that  there  is  also  enclosed  the 
Transcript  of  Proceedings  of  August  4  and  5,  1953 ; 
Opinion  of  Chief  Judge  James  Alger  Fee  (not  filed) 
and  proposed  findings  of  fact  and  conclusions  of  law 
(not  filed),  and 

I  further  certify  that  there  is  being  forwarded 
under  cover  exhibits  1  to  56 ;  58  to  64 ;  65-a  to  65-h ; 
65-j  to  65-z;  65-aa  to  65-mm;  65-oo  to  65-uu;  Q(^] 
67-a  to  67-k;  68;  69;  72  to  74;  and  76  to  78. 
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In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District  this  3rd  day  of  December,  1954. 

[Seal]        /s/  F.  L.  BUCK, 

Acting  Clerk. 


[Endorsed]:  No.  14590.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Mearl  C.  Tillman  and 
Emily  P.  Tillman,  husband  and  wife,  Appellants, 
vs.  United  States  of  America,  Appellee.  (And  Re- 
lated Cases.)  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Oregon. 

Filed :  December  4,  1954. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14590 
(And  Related  Cases) 

MEARL  C.  TILLMAN  and  EMILY  P.  TILLMAN, 
Husband  and  Wife, 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

POINTS  ON  WHICH  APPELLANTS  INTEND 

TO  RELY 

In  accordance  with  subdivision  6  of  Rule  17  of  the 
Rules  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  the  appellants  submit  this  statement 
of  the  points  on  which  they  intend  to  rely  on  their 
appeal : 

I. 

The  Court  erred  in  paragraph  I  of  the  Findings 
of  Fact  in  adopting  the  "Findings  of  Fact  in  the 
opinion  of  the  Court."  The  Findings  of  Fact  seem  to 
incorporate  the  Findings  of  Fact  specified  in  the 
Court's  opinion.  Therefore,  pointing  out  the  errors 
in  the  opinion  would  seem  to  be  merely  a  duplica- 
tion of  pointing  out  the  errors  in  the  Findings. 
Substantially  all  of  the  Findings  in  the  opinion,  as 
well  as  the  Findings  of  Fact,  appear  to  be  all  either 
without  the  issues  between  the  parties  or  contra- 
dictory to  the  Pre-trial   Order  and  the   evidence. 
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Therefore,  pointing  out  the  errors  in  the  Findings 
of  Fact  as  well  as  in  the  Conclusions  of  La\Y  (the 
Conclusions  of  Law  in  the  opinion  are  also  adopted 
as  part  of  the  Conclusions  of  Law)  will  probably  be 
a  sufficient  designation  of  points  to  be  raised  by 
the  appellants  to  indicate  to  the  appellee  that  it  is 
contended  by  the  appellants  that  all  Findings  of 
Fact  and  Conclusions  of  Law  which  are  not  favor- 
able to  the  appellant  are  either  without  the  issues  of 
the  case  nor  supported  by  the  evidence  or  are  di- 
rectly contradictoiy  thereto. 

11. 

The  Court  erred  in  its  Finding  No.  Ill  of  the 
Findings  of  Fact  in  that  portion  thereof  which 
reads  as  follows: 

"District  No.  2,  in  which  plaintiffs  owned  prop- 
erty, adopted  these  works  (which  primarily  pro- 
tected District  No.  1)  as  protection  for  District  No. 
2  from  the  west.  On  the  north,  south,  and  east  Dis- 
trict No.  2  built  dikes  which  connected  mth  the 
works  of  District  No.  1,  thus  accomplishing  a  com- 
plete circumvolution  of  both  districts.  None  of  these 
fills,  dikes  and  levees  was  owned  or  controlled  by 
the  United  States." 

III. 

The  Court  erred  in  Finding  No.  TV  of  said  Find- 
ings of  Fact  as  to  the  following  portions  thereof: 

"For  the  convenience  of  persons  living  in  both 
districts  an  underpass  through  the  Denver  Avenue 
fill  was  built  with  federal  funds.  *  *  *  No  protest 
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against  construction  of  the  underpass  was  made  by 
District  No.  2.  A  resolution  mildly  suggesting  ob- 
jections to  the  construction  of  the  underpass  without 
a  stop-log  structure  was  passed  by  its  board  of  di- 
rectors, but  it  seems  never  to  have  been  called  to  the 
attention  of  anyone  outside  that  group." 

IV. 
The  Court  erred  in  Finding  No.  5  of  said  Find- 
ings of  Fact  as  to  that  portion  thereof  which  reads : 

''Upon  protest  of  District  No.  1,  a  ring  levee  was 
built,  on  land  condemned  by  the  United  States,  at 
the  opening  of  the  underpass  upon  the  upriver  side 
and  in  District  No.  2.  *  *  *  As  a  matter  of  actual  fact 
the  ring  levee  also  afforded  some  protection  to  the 
lands  of  District  No.  2,  since  it  delayed  the  waters 
which  rushed  into  District  No.  1  when  on  May  30, 
1948,  the  western  embankment  of  District  No.  1 
failed." 

V. 

The  Court  erred  in  its  Finding  No.  7  of  said  Find- 
ings of  Fact  as  to  the  following  portions  thereof : 

"The  failure  of  the  western  embankment  at  Dis- 
trict No.  1  was  the  sole  cause  of  damage  to  plain- 
tiffs. That  embankment,  a  fill  designed  to  carry  rail- 
roads and  owned  and  controlled  b,v  the  railroad 
companies,  had  been  adopted  by  both  Districts  Nos. 
1  and  2  as  one  of  the  flood  protective  works.  *  *  *" 

VI. 

The  Court  erred  in  Finding  No.  8  of  said  Find- 
ings of  Fact  as  follows: 
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''Denver  Avenue,  the  boundary  between  the  two 
districts,  was  not  intended  to  be  a  levee  and  was 
not  designed  as  a  water-repellent  wall  or  structure. 
The  Plan  for  Reclamation  of  District  No.  2  specifi- 
cally stated  that  no  reliance  was  placed  on  Denver 
Avenue,  and  Denver  Avenue  is  mentioned  only  casu- 
ally as  furnishing  additional  protection.  Neither 
District  No.  1  nor  District  No.  2  ever  spent  time  or 
money  in  attempting  to  strengthen  Denver  Avenue. 
*  *  *  Neither  Multnomah  County,  the  State  of 
Oregon,  the  United  States  nor  anyone  else  has  or 
had  any  obligation  to  maintain  Denver  Avenue  as  a 
levee  or  for  flood  protection  purposes." 

VII. 

The  Court  erred  in  Finding  No.  9  of  said  Find- 
ings of  Fact  as  follows: 

"In  the  exercise  of  due  care,  there  was  no  reason 
to  anticipate  a  failure  of  the  western  embankment 
or  any  embankment  of  District  No.  1,  and  hence  no 
reason  to  anticipate  that  flood  waters  would  ever  ap- 
proach Denver  Avenue  and  the  ring  levee  from  the 
west.  No  one  contemplated  Denver  Avenue  as  a  bul- 
wark against  a  weight  of  water  such  as  was  cast 
against  it  when  the  western  embankment  at  District 
No.  1  broke.  The  failure  of  the  ling  levee  and  the 
inundation  of  the  plaintiffs'  property  resulted  from 
a  set  of  circumstances  unforeseen  by  anyone,  in- 
cluding plaintiffs,  and  which  in  the  exercise  of  due 
care  could  not  have  been  foreseen." 

VIII. 

The  Court  erred  in  Finding  No.  10  of  said  Find- 
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ings  of  Fact  in  making  the  following  Finding  re- 
cited therein: 

''District  No,  2  at  no  time  contributed  to  the  con- 
struction or  maintenance  of  Denver  Avenue,  and 
during  the  entire  period  of  aproximately  six  years 
between  the  time  when  the  Denver  Avenue  underpass 
and  ring  levee  were  constructed  and  the  time  of  the 
1948  flood,  District  No.  2  did  nothing  with  respect 
to  Denver  Avenue,  the  underpass  or  the  ring  levee. 
District  No.  2  and  not  the  United  States  had  the 
duty  of  providing  flood  protection  for  lands  within 
the  District.  District  No.  2  had  ample  opportunity 
after  the  Denver  Avenue  underpass  and  the  ring 
levee  were  constructed  to  provide  further  flood  pro- 
tection for  district  lands.  The  construction  of  the 
underpass  and  the  failure  to  provide  an  unbreak- 
able ring  levee  was  not  the  cause,  proximate  or 
otherwise,  of  any  damage  to  plaintiffs." 

IX. 

The  Court  erred  in  making  Finding  No.  12  in  its 
entirety. 

X. 
The   Court   erred  in  its  Finding  No.   13  in  its 
entirety. 

XI. 
The   Court  erred  in  its   Finding  No.   14  in   its 
entirety. 

XII. 
The   Court   erred  in  its   Finding  No.   15  in   its 
entirety. 
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XIII. 

The  Court  erred  in  its  Finding  No.  16  in  its 
entirety. 

Conclusions  of  Law 

XIV. 

The  Court  erred  in  its  Conclusion  No.  1  in  adopt- 
ing the  Conclusions  of  Law  set  forth  in  the  opinion 
of  the  Court. 

XY. 
The  Court  erred  in  its  Conclusion  of  Law  No.  5 
in  its  entirety. 

XVI. 
The  Court  erred  in  its  Conclusion  of  Law  No.  6 
in  its  entirety. 

XVII. 
The  Court  erred  in  its  Conclusion  of  Law  No.  7 
in  its  entirety. 

XVIII. 
The  Court  erred  in  its  Conclusion  of  Law  No.  8  in 
its  entirety. 

XIX. 
The  Court  erred  in  its  Conclusion  of  Law  No.  9 
in  its  entirety. 

XX. 
The  Court  erred  in  its  concluding  paragraph  of 
said  Conclusions  of  Law,  as  follows : 

''These  Findings  of  fact  and  conclusions  of  law 
are  in  accordance  with  the  pre-trial  order,  the 
record  made  on  the  trial  of  the  actions  and  the  opin- 
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ion  of  the  Court  heretofore  filed  in  these  consoli- 
dated cases." 

XXI. 
The  Court  erred  in  failing  to  find  that  District 
Xo.  2  depended  upon  Denver  Avenue  Fill,  formerly 
known  as  Derby  Street,  as  flood  protection  from  the 
west ;  that  it  had  been  constructed  by  the  County  of 
Multnomah  and  improved  by  the  State  Highway 
Commission  under  a  contract,  for  valuable  consider- 
ation, whereby  the  property  owners  in  District  Xo.  2 
were  given  an  easement  to  use  such  fill  for  flood  pro- 
tection purposes.  That  said  fill  and  its  utility  as 
flood  protection  was  deliberately,  wrongfully,  negli- 
gently and  without  legal  authority  destroyed  by  the 
construction  of  an  underpass  through  such  fill  by  the 
Federal  Public  Housing  Authority  acting  as  agent 
for  the  United  States  of  America. 

XXII. 

That  the  Court  erred  in  failing  to  find  that  the 
said  United  States  of  America  and  Federal  Public 
Housing  Authority  wrongfully,  negligently  and  de- 
liberately failed  to  protect  District  Xo.  2  and  the 
properties  of  the  plaintiffs  by  an  adequate  ring  levee 
surrounding  such  underpass  for  protection  ft'om 
waters  approaching  from  the  west,  and  by  such  acts 
completely  destroyed  the  protection  of  the  property 
owners  in  District  Xo.  2  which  they  had  and  were 
entitled  to  retain  from  the  said  Denver  Avenue  Fill. 

XXIII. 

That  the  Court  erred  in  failing  to  find  that  the 
said  Denver  Avenue  Fill  was  complete  and  adequate 
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protection  against  the  inundation  of  the  lands  in 
District  No.  2  prior  to  the  construction  of  such  un- 
derpass and  the  faihire  to  adequately  protect  the 
same. 

XXIV. 
The  Court  erred  in  finding  for  the  defendant  and 
failing  to  find  for  the  plaintiffs. 

/s/  VIRGIL  CRUM, 

Of  Attorneys  for  Plaintiffs. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  15,  1954. 


In  the  United  States  Court  of  Appeals, 
for  the  Ninth  Circuit 

No.  14,590 
(And  Related  Cases) 
MEARL  C.  TILLMAN  and  EMILY  P.  TILLMAN, 
Husband  and  Wife, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee, 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  the  appellants  and  the  appellee  in  the  above- 
entitled  cause  and  the  following  related  and  consoli- 
dated cases,  to  wit,  Nos.  4857,  4865,  4806,  4858,  4860, 
4859,  4686,  4861,  4687,  4688,  4862,  4796,  4797,  5331, 
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4863,  5556,  4689,  4690,  4864,  4987,  5557,  5645,  4568, 
4798,  4799,  4807,  5315,  4691,  4800,  4808,  4693,  4692, 
4694,  4685,  4866,  4867,  5459,  4695,  4868,  4869,  4870, 
4696,  4801,  4871,  4802,  5603,  4809,  4872,  4803,  5549, 
and  5633,  as  follows: 

Whereas,  the  above  cause  and  all  of  the  related 
cases  were  consolidated  by  stipulation  in  the  Pre- 
trial Order  and  tried  as  to  the  liability  of  the  United 
States  of  America  for  damages  resulting  to  the 
appellants  for  flood  damage,  the  amount  of  the  dam- 
age to  be  determined  later  in  the  event  the  judgment 
be  for  the  appellants ;  and 

Whereas,  the  complaint  in  the  above-entitled  key 
case  is  typical  of  all  complaints  and  it  was  further 
stipulated  in  the  Pre-trial  Order  that  the  issues  were 
set  forth  in  the  Pre-trial  Order  and  as  a  result  all 
question  of  the  issues,  fact  and  law  are  identical  in 
each  and  all  of  the  cases ;  and 

Whereas,  a  multitude  of  exhibits  were  introduced 
at  the  trial  which  are  not  considered  as  having  any 
bearing  upon  the  issues  to  be  raised  in  the  United 
States  Court  of  Appeals,  and  likewise  a  considerable 
portion  of  the  Pre-trial  Order  is  not  considered  by 
the  appellants  as  having  any  bearing  upon  the  is- 
sues: 

Now  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  by  and  between  appellants  and  appellee  and 
their  counsel,  and  by  and  with  the  consent  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, as  follows : 
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First:  That  the  original  files  in  said  key  case, 
Tillman  vs.  United  States  of  America,  No.  5190, 
including  the  pleadings  and  all  proceedings  had 
thereunder,  and  all  of  the  original  exhibits  intro- 
duced into  evidence,  be  forw^arded  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  as 
the  record  on  appeal  in  these  cases. 

Second:  That  such  original  exhibits  need  not  be 
printed  and  only  so  much  of  the  Pre-trial  Order 
and  other  proceedings  as  counsel  for  the  api)ellants 
and  appellee  may  desire.  Said  exhibits  and  the  rec- 
ord may  be  considered  by  the  Court  in  the  original 
form  with  the  privilege  of  counsel  to  print  such 
portions  of  the  same  as  an  appendix  to  their  briefs 
or  by  designation  to  the  Clerk  of  the  United  States 
Court  of  Appeals  as  they  may  desire,  and  with  the 
privilege  of  counsel  to  raise  any  question  as  to  any 
finding  of  the  District  Court  not  being  supported  by 
the  evidence. 

Dated,  this  12th  day  of  November,  1954. 

/s/  VIRGIL  CRUM, 

Of  Attorneys  for  Appellants. 

/s/  C.  E.  LUCKEY, 

Of  Attorneys  for  Appellee. 

[Endorsed]  :     Filed  December  9,  1954. 
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STATEMENT 

In  194y  fifty-two  separate  actions  were  hied  against 
the  United  States  Government  in  the  District  Court  of 
the  United  States,  for  the  District  of  Oregon,  under  the 
Tort  Claims  Act  for  damages  resulting  from  the  cutting 
of  an  underpass  through  the  western  dike  of  Peninsula 
Drainage  District  No.  2  (Denver  Avenue  Embankment) 
and  the  consequent  destruction  of  its  protection  against 
high  waters.  All  of  the  plaintiffs  and  appellants  were 
landowners  in  said  Peninsula  Drainage  District  No.   2. 


These  damage  claims  were  based  on  the  fact  that  the 
District  had  as  its  western  boundary  and  protection  the 
Denver  Avenue  Embankment  which  by  recorded  instru- 
ment the  landowners  had  the  right  to  rely  on;  that  the 
United  States,  acting  through  F.P.H.A.,  wrongfully,  un- 
lawfully, negligently  and  deliberately  cut  an  underpass 
through  the  same,  thus  destroying  its  effectiveness  with- 
out providing  substitute  protection  as  required  by  Ore- 
gon law. 

Inasmuch  as  the  liability  of  the  United  States  for 
such  damage  was  identical  in  every  case  but  the  amount 
of  damages  different  in  each  case,  it  was  stipulated  and 
agreed  by  all  parties  that  the  cases  would  be  consolidated 
and  tried  together  as  to  the  legal  liability  of  the  United 
States  only  and  that  if  judgment  be  for  the  plaintiffs 
they  would  be  tried  separately  as  to  the  damages,  whereas 
if  judgment  be  for  the  defendant  it  would  dispose  of  all 
cases  without  further  proceedings.  One  case  was  selected 
as  a  typical  case  and  the  proceedings  were  had  under 
that  title. 

The  evidence  submitted  consisted  of  about  62  pages 
of  the  PTO  and  many,  many  exhibits.  Of  course  none  of 
this  is  disputed  by  either  party  but  much  of  the  PTO 
and  most  of  the  exhibits  are  immaterial,  outside  the  is- 
sues, and  mere  surplusage.  In  addition  to  the  PTO  there 
was  a  little  over  one  day's  oral  evidence,  mostly  expert 
testimony.  As  the  appellants  see  it,  there  was  little  or  no 
consequential  dispute  in  this  oral  evidence  on  any  mate- 
rial fact. 


The  issues  in  this  case  appear  to  the  appellants  to  be 
very  simple.  First,  whether  the  landowners  in  Peninsula 
Drainage  District  No.  2  had  the  right  to  rely  upon  the 
Denver  Avenue  Embankment  which  they  had  contracted 
for,  and  second,  whether  the  destruction  of  this  protec- 
tion by  the  United  States  of  America,  acting  through 
F.P.H.A.  without  procuring  the  authority  of  the  Circuit 
Court  of  the  County  of  Multnomah  and  substituting 
therefor  equal  protection  as  required  by  the  Statutes  of 
the  State  of  Oregon,  was  wrongful,  entitling  the  land- 
owners in  District  No.  2  to  recover  their  damages. 

The  District  Court  apparently  agreed  with  the  appel- 
lants on  every  legal  principle  involved  but  avoided  these 
legal  principles  on  factual  findings,  all  of  which  the  ap- 
pellants contend  are  contradictory  to  the  agreed  evidence. 
Thus  the  questions  involved  here  are  practically  entirely 
questions  of  fact.  Appellants  have  found  it  necessary  to 
assign  as  error  practically  every  factual  finding  in  the 
opinion  of  the  District  Court  and  the  findings. 

Peninsula  Drainage  District  No.  2  was  organized  in 
September  1917.  It  included  approximately  1425  acres 
of  bottomland  along  the  Columbia  River  in  close  prox- 
imity to  Portland.  It  is  very  rich  and  productive  bottom- 
land and  is  valuable  for  homes  and  industries.  It  is  sub- 
ject (without  dikes)  to  overflow  annually  from  the  wa- 
ters of  the  Columbia.  In  the  organization  papers  it  is  de- 
scribed by  metes  and  bounds  but  is  referred  to  more 
briefly  as  being  bounded  on  the  west  by  Denver  Avenue 
Embankment,  formerly  known  as  Derby  Street;  on  the 
north  by  Columbia   River;   on  the  south  by  Columbia 


Slough,  and  on  the  east  by  an  extension  of  Columbia 
Slough,  sometimes  called  the  City  Cut,  or  McBride 
Slough. 

The  Columbia  River  heads  in  Canada  and  flows  for 
some  460  miles  before  it  crosses  the  border  into  the  State 
of  Washington.  It  drains  this  vast  area  in  Canada  and 
from  this  as  far  south  as  Nevada,  and  from  the  Conti- 
nental Divide  on  the  east  to  the  Pacific  Ocean,  a  total  of 
approximately  259,000  square  miles  (PTO  R.  14).  The 
high  water  in  the  Columbia  is  caused  by  the  melting 
snows  in  the  mountain  area  and  reaches  Portland  every 
year  usually  in  May  and  June.  The  height  of  the  water 
each  year  depends  entirely  on  hov/  much  of  this  vast 
mountain  area  is  thawed  out  at  the  same  time  and  ob- 
viously there  is  always  a  potential  extreme  high  water 
locked  up  in  the  accumulated  winter  snows  drifted  over 
this  extensive  mountainous  country.  What  may  be  called 
normal  floods  occur  annually.  The  higher  and  critical 
floods  occur  less  frequently  but  with  more  or  less  regu- 
larity (PTO  R.  45). 

Many  diking  districts  have  been  organized  up  and 
down  the  Columbia  by  landowners  in  an  attempt  to  sal- 
vage this  rich  bottomland.  In  many  districts,  as  in  Penin- 
sula Drainage  District  No.  2,  the  Government  has  as- 
sisted in  strengthening  and  building  up  dikes  to  protect 
against  the  ravages  of  this  annual  high  water.  V/hen  there 
is  a  critical  flood  there  is  always  a  fight  to  protect  these 
lands  from  breaks  in  primary  or  secondary  dikes  and 
Government  Engineer  Diblee  in  his  report  on  the  1948 
flood  (Ex.  66,  R.  454)  stressed  the  necessity  of  all  pos- 


sible  precautions  being  taken  including  the  elimination  ofi 
the  Denver  Avenue  Underpass  which  is  the  controversy 
in  these  actions. 

In  1915  Peninsula  Industrial  Co.  was  the  owner  of 
the  land  on  which  Denver  Avenue  Embankment  was 
later  constructed  as  well  as  the  land  on  both  sides.  On 
March  16,  1915  a  deed  was  executed  of  an  eighty  foot 
strip  of  land  for  Denver  Avenue  (at  that  time  known  as 
Derby  Street)  running  from  Columbia  Slough  on  the 
south  to  the  bridge  approach  on  the  north  (PTO  R.  23, 
Ex.  68  R.  455).  The  sole  consideration  for  the  deed  was 
the  agreement  contained  therein,  including  an  agreement 
on  the  part  of  the  County  for  itself  and  successors  to 
construct  within  three  years  and  thereafter  maintain  an 
unbroken  embankment  across  the  same  that  would  du- 
plicate the  bridge  approach  to  the  bridge  crossing  the 
Columbia  River  at  the  north  end  of  such  deeded  strip. 

This  deed  contained  mutual  easements.  The  County 
was  given  the  right  for  itself  and  successors  to  slough 
over  the  toe  of  the  fill  on  either  side  so  much  as  neces- 
sary to  maintain  the  embankment  and  the  easement  to 
use  this  toe  on  either  side  on  private  ground  to  maintain 
the  embankment  and  the  highway  thereover.  The  grantor 
(Peninsula  Industrial  Co.)  and  its  successors  thereby 
retained  the  ownership  of  the  embankment  outside  the 
80  foot  strip,  subject  to  the  easement  of  the  County  to 
use  the  same  for  a  highway  over  the  top  and  with  the 
obligation  of  the  County  and  its  successors  to  maintain 
the  same.  In  addition  the  grantor  and  its  successors  were 
given  an  easement  to  use  the  entire  embankment  and 


hook  on  to  it  so  long  as  it  did  not  interfere  with  the  right 
of  way  over  the  top.  This  deed  was  recorded  in  Multno- 
mah County  Deed  Records,  on  March  26,  1915,  in  Book 
687,  at  page  39  (R.  455).  The  highway  was  taken  over 
by  Oregon  State  Highway  Commission  by  Resolution  of 
its  own  Commission  in  1937  (PTO  R.  28). 

The  embankment  was  ultimately  brought  to  a  height 
of  37.6  feet  with  a  crown  width  of  92  feet,  of  which  56 
feet  was  paved,  a  base  width  of  317.6  feet  and  slopes  of 
1  foot  to  3  feet  (PTO  R.  22).  This  leaves  118.8  feet  of 
the  embankment  on  each  side  belonging  to  private  in- 
terests subject  to  the  easement  of  the  County  and  to  its 
successors  to  use  it  for  a  highway  over  the  top  but  with 
the  condition  they  maintain  it.  This  118.8  feet  could  only 
be  used  by  the  County  and  its  successors  to  maintain  the 
fill,  not  to  use  it  for  road  purposes.   . 

By  1917  the  fiill  had  been  constructed  but  not  to  its 
present  height.  In  June  1917  Peninsula  Drainage  Dis- 
trict No.  1  was  organized  taking  in  the  land  west  of 
Denver  Avenue  and  using  that  fill  as  its  eastern  bound- 
ary (PTO  R.  25).  By  September  1917  there  were  46 
different  owners  of  land  making  up  what  is  now  Penin- 
sula Drainage  District  No.  2  (Ex.  26,  R.  382).  During 
that  month  District  No.  2  was  organized  by  these  46 
owners  making  Denver  Avenue  embankment  its  western 
boundary.  They  asked  and  procured  authority  from  the 
Court  to  build  dikes  to  28  feet  around  the  other  three 
sides,  which  was  done  (Ex.  26,  R.  322). 

There  was  no  connection  whatever  between  these  two 
Districts  except  District  No.  2  drained  its  surface  water 


at  that  time  through  a  five  foot  culvert  under  Denver 
Avenue  to  a  point  in  District  No.  1  where  the  waters 
from  both  districts  were  pumped  into  Columbia  Slough 
by  a  jointly  owned  pumping  plant  (PTO  R.  25).  This 
was  temporary  and  later  done  away  with. 

December  21,  1926  a  new  deed  was  given  by  Penin- 
sula Industrial  Co.  to  Multnomah  County  to  correct  the 
description  in  the  first  deed  (Ex.  69,  R.  465).  This  second 
deed  was  identical  with  the  first  deed  except  for  the  de- 
scription, and  reaffirmed  the  mutual  easement  agreement 
and  the  agreement  on  behalf  of  Multnomah  County  for 
itself  and  successors  to  maintain  the  embankment.  This 
deed  v/as  also  recorded  in  Multnomah  County  Deed  Rec- 
ords on  December  31,  1926.  Book  182,  p.  298  (Ex.  69, 
R.  465). 

In  1928  a  reorganization  plan  was  filed  in  the  Pro- 
bate Department,  Multnomah  County  Circuit  Court,  by 
the  Supervisors  of  District  No.  2  (PTO  R.  25).  They 
represented  to  the  Court  that  their  western  boundary, 
Denver  Avenue  Embankment,  had  been  built  to  a  height 
of  33  feet.  That  Multnomah  District  No.  1,  to  the  east 
(not  to  be  confused  with  Peninsula  Drainage  District  No. 
1  to  the  west)  had  built  its  dikes  to  a  height  of  32  feet. 
They  asked  and  received  the  authority  to  build  the  north, 
south  and  east  dikes  to  33  feet  to  afford  the  same  protec- 
tion as  Denver  Avenue  embankment  at  33  feet.  They 
also  asked  and  received  the  authority  to  assess  the  land 
in  District  No.  2  $25  per  acre  to  cover  the  expense  (PTO 
R.  27).  No  mention  whatever  was  made  in  this  proceed- 
ing of  Peninsula  Drainage  District  No.  1. 


Following  this  reorganization  plan  and  in  compliance 
therewith  District  No.  2  with  aid  of  the  government  au- 
thorized by  Act  of  Congress,  rebuilt  and  strengthened  its 
north,  south  and  east  dikes  to  a  height  of  33  to  35  feet 
(PTO  R.  19). 

During  the  same  period  the  Highway  Commission  in- 
creased the  size,  height  and  strength  of  Denver  Avenue 
embankment  to  a  height  of  37.6  feet,  width  at  base  of 
317.6  feet,  crown  width  of  92  feet,  with  56  feet  of  pave- 
ment (over  3  times  the  size  and  strength  of  the  strongest 
of  the  primary  dikes)   (PTO  R.  22). 

At  the  same  time  the  culvert  through  Denver  Avenue 
was  plugged  by  the  W.P.A.  under  government  engineers' 
(Appendix  B)  supervision  and  a  new  pumping  plant  put 
in  by  District  No.  2  entirely  within  its  own  borders, 
pumping  its  surplus  waters  into  Columbia  Slough.  There- 
after there  was  no  connection  whatever  between  Districts 
Nos.  1  and  2. 

Peninsula  Drainage  District  No.  1,  in  which  the 
F.P.H.A.  built  its  housing  project  did  not  surround  its 
district  with  dikes.  It  adopted  Denver  Avenue  embank- 
ment as  its  eastern  protection,  built  dikes  on  the  north 
and  south  but  on  the  west  it  hooked  on  to  railroad  fills 
over  which  it  had  no  authority  whatsoever  (PTO  R.  35). 
They  were  entirely  within  the  control  of  the  railroads  and 
the  District  had  no  authority  to  strengthen  or  protect 
them  or  to  hook  onto  them.  The  S.  P.  &  S.  fill  which 
broke  during  the  1948  flood  was  built  in  1907-1908  (PTO 
R.  38).  A  wood  trestle  was  built  from  which  dry  sand 
was  hauled  and  dumped  over  the  trestle.  The  stringers 


in  the  trestle  were  removed  but  the  piling  was  not.  No 
showing  was  made  that  there  was  ever  an  intention  to 
make  this  a  water  repellent  structure,  in  fact  it  was  built 
ten  years  or  more  before  the  organization  of  Peninsula 
Drainage  District  No.  1  during  which  time  it  was  not 
subjected  to  side  water  pressure.  Therefore  there  was  no 
reason  for  making  it  water  repellent.  The  building  of  the 
north  and  south  dikes  by  District  No.  1  subjected  this 
railway  fill  to  side  water  pressure  by  permitting  the  water 
to  flow  on  but  one  side.  This  they  are  not  shown  to  have 
had  any  right  to  do. 

During  the  ten  year  period  prior  to  the  high  water  of 
1948,  Peninsula  Drainage  District  No.  2  was  completely 
put  under  cultivation  and  improvements.  There  were 
many  buildings  and  industries  built,  including  Portland 
Meadows  Race  Track  with  its  expensive  buildings,  an 
auto  track  with  its  buildings,  an  open-air  theater,  a  golf 
course,  a  building  material  business,  other  businesses  and 
industries,  a  great  many  homes,  many  of  them  fine  ex- 
pensive homes,  and  a  grade  school  (Ex.  66,  R.  450). 

There  is  no  evidence  to  show  what  happened  in  Penin- 
sula Drainage  District  No.  1  except  that  the  evidence 
shows  that  the  United  States  was  able  to  acquire  a  mile 
square  of  land  upon  which  Vanport  was  built  (PTO  R. 
46)  and  that  the  industries  along  the  north  side  were 
built  on  high  ground  and  were  originally  outside  the  Dis- 
trict (PTO  R.  33). 

There  is  no  evidence  as  to  why  the  development  in 
District  No.  2,  and  not  No.  1,  except  from  inferences 
which  may  be  drawn  from  the  facts.  It  would  be  difficult 
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and  perhaps  impossible  to  produce  specific  evidence  on 
this  point.  The  inferences,  however,  appear  to  be  quite 
clear  to  the  appellants. 

That  inference  would  be  that  the  people  in  District 
No.  2  depended  upon  and  had  confidence  in  and  had  the 
right  to  the  protection  afforded  by  the  Denver  Avenue 
embankment,  while  the  people  in  District  No.  1  had  little 
or  no  confidence  in  the  railroad  fills  and  no  right  to  use 
them. 

On  October  20,  1942,  Kaiser  Co.  Inc.  having  a  con- 
tract with  the  United  States  to  build  Vanport,  subcon- 
tracted the  work  of  building  an  underpass  through  Den- 
ver Avenue  embankment  to  Tower  Sales  &  Erecting  Co. 
(PTO  R.  49).  The  work  on  this  underpass  started  on  or 
about  November  2,  1942  (PTO  R.  49).  On  November 
12,  1942  (ten  days  after  work  had  begun  on  the  under- 
pass) a  contract  was  made  between  F.P.H.A.  and  the 
State  Highway  Commission  whereby  F.P.H.A.  was  given 
permission  to  construct  an  underpass  through  Denver 
Avenue  embankment  to  afford  access  to  the  F.P.H.A. 
housing  project  in  District  No.  1.  F.P.H.A.  by  the  same 
instrument  agreed  to  construct  the  underpass  and  to  pay 
the  upkeep.  This  contract  shows  the  underpass  to  have 
been  a  private  way  to  Vanport  and  no  part  of  a  public 
highway  (Ex.  23,  R.  293).  It  had  no  connection  with 
District  No.  2. 

The  Statutes  of  Oregon  provided  as  follows: 
Section  123-216  O.C.L.A.  —  ORS  551.140 

"REALIGNMENT    OF    DIKES    BY    LAND- 
OWNERS: PROCEDURE;  EXPENSE:  OWNER- 


11 

SHIP  OF  NEW  DIKE.  Any  person  through  whose 
lands  dikes  shall  have  been  constructed  under  this 
act  may  be  allowed  to  construct  a  dike  upon  new 
lines  between  any  two  points  on  the  original  line.  In 
such  case  the  owner  shall  file  application  with  the 
county  court,  giving  a  plat  of  the  proposed  change, 
and  indorsed  by  the  superintendent  of  the  district. 
If  the  court  is  satisfiied  that  the  change  is  not  detri- 
mental to  the  district,  the  application  shall  be  grant- 
ed. The  applicant  shall  construct  the  new  dike  at  his 
own  expense,  and  up  to  the  standard  of  the  original, 
of  which  fact  the  superintendent  shall  be  the  judge. 
The  dike  thus  constructed  shall  become  the  prop- 
erty of  the  district  in  the  same  manner  as  the  orig- 
inal, and  subject  to  the  same  regulation,  and  the 
right  of  way  of  the  original  dike  thereon  becomes 
vacated." 

(Section  123-216  was  made  applicable  to  Drainage 
Districts  by  Section  123-206  O.C.L.A.) 

No  proceeding  was  taken  or  attempted  under  this 
Statute,  and  it  was  entirely  ignored  by  the  Court.  The 
underpass  was  cut  with  no  authority  whatever  except 
permit  from  State  Highway  Commission,  which  had  no 
authority  whatever  to  give  such  permission  or  to  cut  any 
such  underpass  on  its  own  account.  It  was  cut  in  viola- 
tion of  the  landowners'  easement,  and  that  easement  and 
the  protection  District  No.  2  had  from  Denver  Avenue 
embankment  was  completely  destroyed.  The  govern- 
ment's expert  witness,  Mr.  Willard  J.  Turnbull,  testified 
it  would  be  unsound  to  take  out  a  secondary  dike  that 
was  in  place  (R.  244). 

On  or  about  February  19,  1943,  F.P.H.A.  started  con- 
struction of  a  ring  levee  with  the  ostensible  purpose  of 
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protecting  the  underpass.  It  was  completed  during  April 
of  1943  (PTO  R.  50). 

This  ring  levee  was  800  feet  in  length.  It  was  con- 
structed on  land  condemned  by  the  United  States  on  the 
east  side  of  Denver  Avenue  to  the  80  foot  highway  strip 
as  its  western  boundary,  and  running  north  and  south 
from  the  underpass.  In  the  Declaration  of  Taking  (Ex. 
78,  R.  471)  it  was  recited  that  title  in  fee  to  this  property 
was  claimed,  subject  to  the  easement  of  District  No.  2. 

F.P.H.A.  undertook  to  maintain  the  ring  dike  after  it 
was  built.  H.A.P.  took  over  the  operation  of  Vanport  for 
F.P.H.A.  and  it  was  their  duty  to  regularly  inspect  and 
maintain  the  ring  dike  (PTO  R.  53).  In  1944  cracks  and 
sloughs  showed  up  in  the  ring  dike.  It  was  repaired  by 
filling  the  cracks.  Inspections  continued  until  the  1948 
flood  and  no  other  defects  were  observed  by  H.A.P. 
employees. 

However,  Mr.   Kenneth  R.  Diblee,  the  Government 

Engineer,  in  his  completion  report  (Ex.  66,  R.  449)  said:* 

"This  protective  levee  had  a  longitudinal  crack 
extending  along  the  top  of  its  northerly  portion, 
which  was  reported  to  have  formed  not  long  after 
original  construction  was  completed." 

At  the  time  the  cracks  showed  up  in  1944  two  em- 
ployees of  H.A.P.  obtained  the  services  of  a  government 
engineer  and  on  his  report  they  reported  to  F.P.H.A.  that 
the  ring  dike  was  inadequate.  It  would  require  $9000  to 
bring  it  up  to  standard.  They  reported  this  to  F.P.H.A. 
but  were  scolded  for  their  interference  and  that  work 
was  not  done.  These  two  employees  were  Donovan  C. 
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Byers  (Ex.  32,  R.  354,  363)  and  Clinton  S.  McGill  (Tr. 
R.  192,  193). 

This  ring  dike  was  constructed  of  dry  sand.  In  the 
fall  of  1943  more  work  was  done  on  this  levee  increasing 
its  height  to  34.9  feet  with  a  crown  width  of  12  feet  at 
the  north  and  gradually  reducing  in  width  to  7.5  feet. 
The  inside  or  western  slope  had  a  slope  of  1  foot  on  2 
feet,  the  outside  or  eastern  1  foot  on  1^  feet.  The  aver- 
age base  width  100  feet.  The  eastern  slope  had  a  clay 
blanket  3  feet  in  thickness  to  protect  it  from  waters  ap- 
proaching from  the  east.  There  was  no  such  blanket  on 
the  west  to  protect  it  against  waters  from  the  west.  An 
18  inch  pipe  or  culvert  was  placed  beneath  this  ring  dike 
to  drain  waters  from  west  to  east.  A  flood  gate  was  placed 
on  the  eastern  end  to  prevent  flood  waters  from  District 
No.  2  on  the  east  flowing  through  into  District  No.  1  on 
the  west.  There  was  no  similar  protection  given  to  Dis- 
trict No.  2  from  flood  waters  flowing  from  west  to  east 
(PTO  R.  50,  52). 

It  isn't  even  contended  by  the  United  States  that  this 
ring  levee  gave  any  protection  to  District  No.  2.  In  fact 
they  take  the  contrary  position  that  it  was  never  so  in- 
tended. Their  contention  No.  41  (PTO  R.  100)  reads  as 
follows : 

"That  no  agency  or  employee  of  the  United 
States  was  authorized  or  instructed  by  Congress  to 
build  or  maintain  the  ring  levee  for  the  benefit  of 
plaintiff  or  to  provide  flood  protection  of  any  kind 
to  plaintiff ;  and  nothing  any  employee  of  the  United 
States  did  or  did  not  do  in  that  connection  was  with- 
in the  scope  of  his  employment." 
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Their  contention  No.  23  (PTO  R.  96)  says  it  was 
intended  to  protect  the  Vanport  residents  and  the 
$25,000,000  investment  of  the  United  States  in  Vanport. 

The  United  States  produced  no  witness  who  engi- 
neered the  construction  of  this  ring  dike  nor  anyone  who 
had  charge  of  it  or  knew  why  it  was  built  or  for  what 
purpose.  They  produced  two  expert  witnesses,  Mr.  Wil- 
lard  J.  Turnbull  of  Vicksburg,  Mississippi,  and  Mr. 
Thomas  A.  Middlebrook  of  Alexandria,  Virginia.  Each 
testified  that  judging  from  its  construction  it  was  built 
to  protect  the  government's  investment  in  Vanport 
against  waters  topping  the  dikes  around  District  No.  2, 
which  were  1.7  feet  lower  than  the  dikes  around  District 
No.  1.  They  each  testified  it  was  not  constructed  to  pro- 
tect against  water  coming  from  the  west  (Tr,  R.  226, 
239). 

So  it  is  clear  that  the  ring  dike  never  was  and  never 
intended  to  be,  nor  is  there  any  contention  on  the  part 
of  the  United  States,  that  it  was  adequate  to  give  any 
protection  to  the  landowners  in  Peninsula  Drainage  Dis- 
trict No.  2.  It  was,  however,  sufficient  in  size  when  com- 
pared to  the  outside  dike  to  afford  apparent  protection. 
The  defects  in  it  which  made  it  useless  against  waters 
from  the  west  were  hidden  and  concealed  and  not  appar- 
ent to  the  layman's  eye.  The  inference  must  follow  that 
the  construction  of  the  ring  dike  and  its  maintenance 
until  the  flood  in  1948  was  sufficient  to  lull  the  land- 
owners in  District  No.  2  into  a  sense  of  security  and  en- 
couraged them  into  continuing  with  building  and  im- 
provements  in   reliance   on   the    protection    the   United 
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States  was  giving  them.  This  is  particularly  true  in  view 
of  Section  123-216  O.C.L.A.,  ORS  551.140,  above  quoted, 
which  placed  a  duty  on  the  United  States  to  substitute 
equal  protection  to  the  Denver  Avenue  embankment.  In 
anj^  event  the  District  No.  2  landowners  were  given  no' 
choice  but  to  rely  on  this  ring  levee  for  protection.  The 
underpass  could  only  be  protected  by  a  ring  dike.  The 
United  States  owned  the  land  on  the  west  and  con- 
demned the  land  on  the  east  for  the  very  purpose  of  con- 
structing a  ring  dike  to  protect  the  underpass.  Thus  the 
landowners  in  District  No.  2  were  deprived  of  any  pos- 
sible way  whatever  of  protecting  themselves. 

Prior  to  the  construction  of  this  underpass  the  Den- 
ver Avenue  embankment  had  always  been  preserved  for 
the  protection  of  both  districts,  Peninsula  Drainage  Dis- 
trict No.  1  and  Peninsula  Drainage  District  No.  2.  Mr. 
Baldock,  Chief  Engineer  for  the  State  Highway  Com- 
mission, testified  that  he  knew  these  districts  claimed 
the  Denver  Avenue  embankment  as  a  dike  (Tr.  R.  251). 
He  denied  they  had  the  right  to  rely  on  it  but  had  never 
seen  the  deed  under  which  that  right  was  given.  How- 
ever, the  Highway  Commission  built  two  other  under- 
passes through  the  embankment.  One  was  at  the  south 
end  by  Columbia  Slough  to  permit  travel  off  Gertz  Road. 
In  this  instance  the  south  dike  in  District  No.  2  was 
moved  to  the  north  by  the  Highway  Commission  and 
reconnected  with  the  Denver  Avenue  embankment  to 
permit  the  underpass  to  be  placed  outside  the  dike  and 
thus  preserve  the  Denver  Avenue  embankment  (PTO 
R.  29).  By  doing  this  the  Highway  Commission  had  to 
recognize  the  Denver  Avenue  embankment  as  a  dike. 
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Later  the  Highway  Commission  placed  an  underpass 
at  the  north  end  in  connection  with  a  traffic  interchange 
near  the  bridge.  In  that  instance  the  Denver  Avenue  em- 
bankment was  preserved  by  using  the  high  ground  and 
fining  in  from  Union  Avenue  to  North  Portland  Road, 
and  from  Denver  Avenue  to  North  Portland  Road  (PTO 
R.  28).  This  resulted  in  a  lowering  of  the  embankment 
at  that  point  by  approximately  4  feet  making  it  33.6  feet 
(slightly  more  than  the  outside  dike).  The  PTO  also 
mentions  31  feet  but  this  was  apparently  an  error  and 
was  caused  by  deducting  4  feet  from  the  height  of  the 
fill  as  alleged  in  the  complaint  to  be  35  feet.  The  actual 
height  of  the  fill,  however,  was  37.6  feet  making  the 
lowering  to  33.6  feet.  At  any  rate  no  water  topped  the 
embankment  at  this  point  and  the  flood  was  reported  to 
have  reached  32.44  feet  (PTO  R.  79). 

On  May  30,  1948,  a  section  of  the  S.  P.  &  S.  railroad 
fill  on  the  west  of  Peninsula  Drainage  District  No.  1 
broke  permitting  the  flooding  of  that  district.  What  hap- 
pened then  is  best  told  by  Government  Engineer  Ken- 
neth R.  Diblee  in  his  completion  report  (Ex.  66).  We 
quote  from  that  portion  of  this  report  which  was  not 
printed  in  the  Transcript  of  Record.  On  page  13  of  said 
report  we  find  the  following: 

"At  approximately  4:30  p.m.  on  May  30,  1948, 
the  S.  P.  &  S.  Railway  embankment  forming  the 
westerly  levee  of  Peninsula  Drainage  District  No.  1 
blew  out  causing  that  district  to  fill  quite  rapidly. 
Water  filled  the  underpass  through  Denver  Avenue 
and  as  it  deepened  therein  Diblee  noted  that  on  the 
inside  toe  of  the  circular  dike  protecting  the  under- 
pass a  gusher  developed  which  appeared  to  be  a 
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manhole  of  approximately  30  inches  in  diameter 
which  gushed  to  an  approximate  height  of  about  2 
feet  above  ground  level.  Attempts  were  made  to 
plug  this  with  sandbags  but  it  was  impossible  to 
stop  it.  South  of  this  gusher  an  apparent  8-inch  pipe 
started  flowing." 

Quoting  from  page  15  of  the  same  report,  we  find  the 
following: 

<<  *  *  *  and  the  circular  dike  around  the  under- 
pass through  Denver  Avenue  was  being  worked  on 
by  first  attempting  to  place  a  sandbag  layer  on  the 
outside  slope  to  give  the  fill  more  weight,  but  as  this 
was  deemed  a  very  dangerous  operation  by  Mr.  H. 
K.  Doyle  and  Mr.  Baldock,  Oregon  State  Highway 
Engineer,  this  method  was  discontinued  and  an  at- 
tempt was  made  to  fill  the  underpass  opening  by 
trucking  in  sand  and  gravel  material  and  dumping  it 
on  the  underpass  roadway." 

And  at  the  bottom  of  page  15,  we  quote  the  following: 

"B.  Date  of  Occurrence  and  Description  of  Ma- 
jor Break  and  Flooding  of  Area — At  approximately 
9:00  p.m.  on  May  31,  1948,  the  semi-circular  levee 
around  the  underpass  through  Denver  Avenue  gave 
way,  immediately  widening  due  to  the  great  velocity 
of  flow  until  it  ultimately  was  approximately  400 
feet  wide.  The  water  from  the  Vanport  area  poured 
into  the  area  of  Peninsula  No.  2  between  Denver 
and  Union  Avenues  filling  it  quite  rapidly.  Build- 
ings afloat  in  the  Vanport  area  were  carried  through 
the  breach  into  the  other  area. 

As  Peninsula  No.  2  had  been  evacuated  on  or- 
ders of  the  Multnomah  County  Sheriff  soon  after 
the  Vanport  disaster  on  May  30,  1948,  there  was  no 
loss  of  life  occasioned  by  the  filling  of  the  area  be- 
tween Denver  and  Union  Avenues." 
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And  from  subdivision  V,  page  17,  we  quote  the  following: 

"Property  damage  to  buildings  was  very  great, 
as  many  one-story  buildings  were  floated  from  their 
foundations  and  carried  away.  Other  buildings  which 
were  not  moved  were  partially  immersed  resulting 
in  the  warping  of  siding  and  flooring,  ruining  of 
plaster  walls  and  the  water  staining  of  all  parts  im- 
mersed. Shrubbery  around  homes  and  crops  were 
practically  100%  ruined.  A  very  few  houses  along 
Marine  Drive  built  on  high  foundations  or  on  high 
ground  escaped  flood  damage.  Columbia-Edgewater 
Club  House  suffered  considerable  damage  to  its 
basement  from  immersion  and  the  golf  course  was 
totally  immersed  killing  the  grass  cover." 


These  are  actions  for  the  recovery  of  damages  from 
the  United  States  of  America  under  the  Federal  Tort 
Claims  Act.  The  causes  of  action  arose  May  31,  1948, 
being  the  date  of  the  flooding  of  Peninsula  Drainage 
District  No.  2  in  Multnomah  County,  Oregon. 

This  flooding  was  caused  by  the  cutting  of  an  under- 
pass by  the  United  States  Government  through  F.P.H.A. 
without  providing  equal  protection  against  floods  for 
District  No.  2.  These  actions  were  filed  in  the  United 
States  Court,  for  the  District  of  Oregon,  within  two  years 
after  the  rights  of  action  arose.  Jurisdiction  over  these 
actions  in  the  District  Court  is  provided  under  28 
U.S.C.A.  1346(b).  Judgment  in  favor  of  the  appellee  and 
against  the  appellants  was  entered  September  14,  1954 
(R.  148).  Notice  of  Appeal  was  filed  November  9,  1954 
(R.  149).  Jurisdiction  of  this  Court  to  hear  and  deter- 
mine this  appeal  is  conferred  by  12  U.S.C.A.  1291. 
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ASSIGNMENTS  OF  ERROR 

An  explanation  seems  necessary  as  to  our  first  assign- 
ment of  error.  The  Court  in  the  first  paragraph  of  its 
Findings  of  Fact  adopts  the  Findings  of  Fact  in  the 
opinion  of  the  Court  and  the  Findings  of  Fact  set  forth 
in  paragraphs  1  to  20,  inclusive  of  Section  C  of  the  Pre- 
trial Order.  The  Findings  of  Fact  in  the  Pretrial  Order, 
in  the  opinion  of  the  appellants,  would  support  only  a 
judgment  in  favor  of  the  appellants,  whereas  the  Find- 
ings of  Fact  set  forth  in  the  opinion  are  found  by  the 
Court  to  support  a  judgment  for  the  defendant.  Every 
statement  of  fact  contained  in  the  opinion  of  the  Court 
is,  we  believe,  contradicted  by  statements  of  fact  in  the 
Pretrial  Order.  This  leaves  the  findings  in  such  a  nebu- 
lous state  we  find  it  extremely  difficult  to  point  out  spe- 
cific error.  It  seems  necessary  to  counsel,  therefore,  in 
view  of  this  finding  to  point  out  the  errors  in  the  factual 
findings  in  the  opinion. 

In  the  opinion  as  it  appears  to  the  appellants,  the 
Court  attempts  to  find  Peninsula  Drainage  District  No. 
2  adopted  the  railroad  fills  on  the  west  side  of  Peninsula 
Drainage  District  No.  1  (which  the  Court  refers  to  as  the 
western  embankment)  as  its  protection  on  the  west  and 
that  the  breaking  of  the  railway  fill  was  the  cause  of  the 
flooding  of  District  No.  2.  That  it  never  depended  on 
the  Denver  Avenue  Embankment.  By  adopting  this  er- 
roneous theory  it  seems  to  have  become  necessary  in  the 
Court's  opinion  to  make  further  findings  of  fact  that 
Denver    Avenue    Embankment    was    merely    an    after- 
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thought  and  was  not  intended  as  a  dike ;  that  it  was  never 
adopted;  that  it  wasn't  sufficient  to  act  as  a  dike,  etc.  in 
order  to  discredit  and  eliminate  the  Denver  Avenue  Em- 
bankment from  consideration,  all  of  which  findings  were 
erroneous  and  contradicted  by  the  PTO.  We  will  attempt 
to  point  out  the  erroneous  findings  in  the  opinion  of  the 
Court,  subdividing  and  grouping  them  as  follows: 

(a)  The  Findings  as  to  Peninsula  Drainage  District 
No.  2  adopting  the  railway  fill  for  its  western  protection, 
and 

(b)  The  Findings  tending  to  discredit  and  eliminate 
the  Denver  Avenue  Embankment  from  consideration. 

With  this  explanation  as  to  appellants'  assignments 
of  error  as  to  paragraph  I  of  said  Findings  of  Fact,  the 
appellants  make  the  following 


ASSIGNMENTS  OF  EREOE 


The  Court  erred  in  adopting  the  Findings  of  Fact  in 
the  Court's  opinion  and  at  the  same  time  adopting  Find- 
ings of  Fact  in  the  PTO  without  specifically  setting  forth 
such  findings.  More  specifically  appellants  assign  as  error 
the  following  factual  findings  set  forth  in  the  opinion  of 
the  Court. 

(a)  The  Court  erred  in  the  following  factual  findings 
set  forth  in  its  opinion,  on  page  1  of  said  opinion  (R.  127) 
as  follows: 
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Par.  1  "The  consideration  of  the  deed  to  this  strip  was 
the  erection  of  a  mound  carrying  a  highway  which 
was  to  be  maintained  by  the  county.  In  accordance 
therewith,  a  highway,  one  of  the  approaches  to  the 
Interstate  Bridge  across  the  Columbia  River  to  Van- 
couver, Washington,  was  placed  on  this  bank." 

And  on  page  2  of  said  opinion  (R.  128)  the  following: 

Par.  2  "District  No.  1  was  protected  from  flood  on  the 
north,  west  and  south  by  railroad  fills  and  by  con- 
structed levees,  none  of  which  was  owned  or  man- 
aged by  the  United  States.  These  same  works  pro- 
tected District  No.  2  on  its  western  side.  District  No. 
2  built  dikes  between  1917  and  1921  on  its  north, 
south  and  east  sides,  which  connected  with  the  works 
of  District  No.  1  above  described,  and  thus  accom- 
plished complete  circumvolution  of  both.  Neither 
district  spent  time  or  money  in  attempting  to 
strengthen  the  mound  carrying  Denver  Avenue." 

And  again  on  page  2  (R.  128)  as  follows: 

Par.  3  "The  United  States,  also  pursuant  to  congres- 
sional authority,  rebuilt  the  north  and  south  levees 
of  District  No.  1.  Notwithstanding  the  plans  for  the 
work  were  approved  by  District  No.  1,  there  was  no 
suggestion  from  anyone  that  the  western  embank- 
ment, owned  and  in  control  of  the  railroads  but 
adopted  by  both  districts  as  an  existing  work,  should 
be  reconstructed  or  strengthened  by  the  United 
States." 

And  on  page  6  (R.  132),  as  follows: 

Par.  4  "District  No.  2  adopted  the  western  embankment 
as  one  of  its  guards  against  overflow,  as  it  did  the 
other  works  which  primarily  defended  District  No. 
1.^  This  the  District  had  a  legal  right  to  do  under  the 
statutes  of  the  state.®  The  breaking  of  the  western 
embankment  upon  which  these  landowners  relied  for 
safety  was  the  sole  cause  of  disaster." 
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Note  No.  7  referred  to  above,  set  forth  at  the  bottom  of 

page  6  of  the  Court's  opinion  (R.  132),  reads  as  follows: 

Par.  5  "The  Plan  for  Reclamation  adopted  by  District 
No.  2  recited  that  District  No.  1  was  protected  'by 
its  west,  north,  and  south  levees,  connecting  with 
system  No.  2'.  District  No.  2  planned  to  construct 
levees  on  the  east,  north  and  south.  The  Plan  con- 
cluded, 'It  is  apparent  that  this  will  affect  a  com- 
plete closure  of  the  land  included  in  this  district 
against  high  water.'  " 

(b)  The  Court  erred  in  the  following  factual  findings 
in  its  opinion  tending  to  discredit  and  eliminate  the  Den- 
ver Avenue  Embankment  as  protection  for  Peninsula 
Drainage  District  No.  2. 

On  page  3    (R.   129)   of  said  opinion,  the  following 

finding  : 

Par.  1  "The  State  Highway  Commission  which  had  al- 
ready constructed  two  underpasses^  in  Denver  Ave- 
nue, was  requested  to  and  did  build  with  federal 
funds  an  underpass  through  the  fill  for  the  conven- 
ience of  persons  living  in  both  drainage  districts.  No 
protest  was  made  by  District  No.  2,  nor  any  sugges- 
tion by  anyone  that  District  No.  2  needed  protection 
from  waters  from  the  west.  It  is  true,  a  resolution 
mildly  suggesting  that  objection  to  the  construction 
of  the  underpass  without  a  'stop  log'  was  passed  by 
its  board  of  directors  and  placed  among  the  minutes 
of  the  Board,  but  it  seems  never  to  have  been  called 
to  the  attention  of  anyone  outside  this  group." 

Note  No.  2  referred  to  by  the  Court  and  appearing 

on  the  bottom  of  page  3  (R.  129),  reads  as  follows: 

Par.  2  "One  of  these  was  not  within  the  boundaries  of 
the  levee  systems  of  Districts  Nos.  1  and  2,  and  in 
the  other  affected  the  system  in  no  way  but  to  lower 
the  Denver  Avenue  fill  by  four  feet." 
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Continuing  with  the  next  paragraph  on  page  3  (R.  130) : 

Par.  3  "However,  upon  protest  of  District  No.  1,  a  ring 
levee  was  built  on  land  condemned  by  the  federal 
government  at  the  opening  of  the  underpass  upon 
the  upriver  side  in  District  No.  2.  The  purpose  of 
this  ring  levee  was  to  afford  some  protection  to  Dis- 
trict No.  1  from  overflow  by  floodwater  from  the 
east  if  the  dikes  of  District  No.  2  were  overtopped. 
As  is  readily  seen,  this  fill,  including  the  ring  levee, 
could  have  been  strengthened  as  a  part  of  the  work 
which  was  then  being  done  upon  the  other  protective 
works  of  the  two  districts  by  the  United  States  engi- 
neers. This  ring  levee  did  in  fact  afford  some  protec- 
tion to  the  lands  of  District  No.  2,  since  it  delayed 
the  waters  which  rushed  into  District  No.  1  when  the 
western  embankment  failed. 

"On  May  30,  1948,  between  4:00  p.m.  and  4:30 
p.m.,  in  one  of  the  greatest  floods  of  the  Columbia 
River  in  recorded  history,  the  western  embankment, 
which  was  the  railroad  fill  adopted  by  these  districts, 
failed,  permitting  the  water  flooding  to  overflow  that 
area.  The  waters  were  held  by  the  Denver  Avenue 
highway  fill  until  between  9:00  p.m.  and  10:00  p.m. 
on  May  31,  1948,  when  the  ring  levee  constructed 
on  the  east  of  the  underpass  to  protect  District  No. 
1  from  water  approaching  from  that  direction  failed, 
and,  as  a  result,  District  No.  2  and  the  properties  of 
plaintiffs  were  inundated. 

"This  is  a  case  of  afterthought,  not  forethought, 
on  the  part  of  plaintiffs  and  District  No.  2." 

Continuing  with  the  second  paragraph  on  page  6   (R. 

130),  the  Court  found: 

Par.  4  "The  government  did  not  construct  or  have  con- 
trol over  Denver  Avenue  or  the  bypass,  although  this 
was  built  with  federal  funds,  and  the  ring  levee  stood 
on  lands  which  it  had  condemned.  Denver  Avenue 
was  not  designed  as  a  water  repellent  wall.^°    It  is 
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specifically  stated  that  no  reliance  was  placed  upon 
it,  and  it  is  mentioned  only  casually  as  furnishing 
additional  protection.  In  fact,  it  did  so  even  in  this 
disaster.  But  no  one  contemplated  Denver  Avenue 
as  a  bulwark  against  the  weight  of  water  such  as 
was  cast  against  it  when  the  western  embankment 
broke." 

Note  No.  10  at  bottom  of  page  6  (R.  133),  referred  to 
in  this  statement,  reads  as  follows: 

Par.  5  "Plaintiffs  contend  that  language  of  the  deed 
from  Peninsula  Industrial  Company  to  Multnomah 
County  establishes  their  right  to  have  Denver  Ave- 
nue maintained  as  a  dike.  They  place  their  reliance 
on  the  following:  *  *  *  *  this  conveyance  is  made 
upon  the  following  express  conditions:    *   *   *    (a) 

*  *   ^=   Multnomah   County  shall   *   *    *   construct 

*  *  *  a  fill  and  embankment  *  *  =^  and  shall  *  *  * 
provide  and  thereafter  maintain  a  public  highway 
[thereon]  *  *  *  " 

Continuing  on  page  7  (R.  134),  the  Court  said: 

Par.  6  "It  is  true  that  one  who  destroys  a  dike  against 
flood  waters  would  be  liable  for  damage  proximately 
caused  thereby.  But  for  six  years  after  the  underpass 
was  cut  and  the  ring  levee  constructed,  the  Drainage 
District,  which  had  the  continuous  duty  of  mainte- 
nance, strengthening  and  repair,  did  not  do  anything 
with  either  Denver  Avenue  or  the  western  embank- 
ment. All  this  time,  the  District  possessed  sovereign 
power  of  eminent  domain  and  assessment  for  these 
express  purposes.  Therefore,  the  cutting  of  the  un- 
derpass and  the  failure  to  provide  unbreakable  work 
may  have  been  a  condition  which  resulted  in  dam- 
age, but  it  was  not  a  cause,  proximate  or  otherwise." 
(We  do  not  assign  the  first  sentence  here  quoted  as 
error.) 
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On  page  9  of  said  opinion  (R.  137),  the  Court  found  as 
follows : 

Par.  7  "Here,  the  United  States  is  not  Hable.  The  gov- 
ernment owed  no  duty  to  these  landowners.  The 
employees  of  the  Portland  Housing  Authority  are 
not  shown  to  have  done  anything  legally  significant. 
The  United  States  was  not  responsible  for  the  failure 
of  the  western  embankment,  which  was  the  sole 
cause  of  disaster.  The  government  had  not  delib- 
erately banked  waters  high  over  the  lands  of  plain- 
tiffs and  permitted  these  to  overflow.  No  liability 
was  thus  established  by  creating  a  highly  dangerous 
situation.  These  were  flood  waters  and  were  not  part 
of  a  column  of  water  which  agents  of  the  govern- 
ment were  conducting  when  the  break  occurred.  So 
there  could  be  no  trespass.  The  government  agents 
were  not  in  control  of  the  waters  so  that  the  doc- 
trine of  res  ipsa  loquitur  would  apply.  No  act  or 
omission  was  proved  which  constituted  negligence 
on  the  part  of  any  agent  of  the  government.  Finally, 
the  United  States  is  not  liable  for  damage  caused  by 
flood. 

"Findings,  conclusions  and  judgment  in  accord- 
ance herewith  and  in  favor  of  the  United  States 
should  be  drawn  by  the  attorneys  and  submitted  to 
the  Court." 

The  appellants  assign  as  error  all  of  the  Findings  set 
forth  above  and  all  of  the  findings  of  fact  contained  in 
the  said  opinion  of  the  Court  which  were  in  contradiction 
with  the  PTO  and  the  evidence. 

n 

The  Court  erred  in  its  Finding  No.  3  of  the  findings 
of  fact  (R.  140)  in  that  portion  thereof  which  reads  as 
follows : 
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"District  No.  2,  in  which  plaintiffs  owned  prop- 
erty, adopted  these  works  (which  primarily  pro- 
tected District  No.  1)  as  protection  for  District  No. 
2  from  the  west.  On  the  north,  south,  and  east  Dis- 
trict No.  2  built  dikes  which  connected  with  the 
works  of  District  No.  1,  thus  accomplishing  a  com- 
plete circumvolution  of  both  districts.  None  of  these 
fills,  dikes  and  levees  was  owned  or  controlled  by 
the  United  States." 

Ill 

The  Court  erred  in  Finding  No.  4  of  said  findings  of 

fact  (R.  141)  as  to  the  following  portions  thereof: 

"For  the  convenience  of  persons  living  in  both 
districts  an  underpass  through  the  Denver  Avenue 
fill  was  built  with  federal  funds.  *  *  *  No  protest 
against  construction  of  the  underpass  was  made  by 
District  No.  2.  A  resolution  mildly  suggesting  objec- 
tions to  the  construction  of  the  underpass  without  a 
stop-log  structure  was  passed  by  its  board  of  direc- 
tors, but  it  seems  never  to  have  been  called  to  the 
attention  of  anyone  outside  that  group." 

IV 

The  Court  erred  in  Finding  No.  5  of  said  findings  of 

fact  (R.  141)  as  to  that  portion  thereof  which  reads: 

"Upon  protest  of  District  No.  1,  a  ring  levee  was 
built,  on  land  condemned  by  the  United  States,  at 
the  opening  of  the  underpass  upon  the  upriver  side 
and  in  District  No.  2.  *  *  *  As  a  matter  of  actual 
fact  the  ring  levee  also  afforded  some  protection  to 
the  lands  of  District  No.  2,  since  it  delayed  the  wa- 
ters which  rushed  into  District  No.  1  when  on  May 
30,  1948  the  western  embankment  of  District  No.  1 
failed." 

V 

The  Court  erred  in  its  Finding  No.  7  of  said  findings 
of  fact  (R.  142)  as  to  the  following  portions  thereof: 


27 

"The  failure  of  the  western  embankment  at  Dis- 
trict No.  1  was  the  sole  cause  of  damage  to  plaintiffs. 
That  embankment,  a  fill  designed  to  carry  railroads 
and  owned  and  controlled  by  the  railroad  companies, 
had  been  adopted  by  both  Districts  Nos.  1  and  2  as 
one  of  the  flood  protective  works.  *  *  *  " 

VI 

The  Court  erred  in  Finding  No.  8  of  said  findings  of 

fact  (R.  142)  as  follows: 

"Denver  Avenue,  the  boundary  between  the  two 
districts,  was  not  intended  to  be  a  levee  and  was  not 
designed  as  a  water-repellent  wall  or  structure.  The 
Plan  for  Reclamation  of  District  No.  2  specifically 
stated  that  no  reliance  was  placed  on  Denver  Ave- 
nue, and  Denver  Avenue  is  mentioned  only  casually 
as  furnishing  additional  protection.  Neither  District 
No.  1  nor  District  No.  2  ever  spent  time  or  money 
in  attempting  to  strengthen  Denver  Avenue.  *  *  * 
Neither  Multnomah  County,  the  State  of  Oregon, 
the  United  States  nor  anyone  else  has  or  had  any 
obligation  to  maintain  Denver  Avenue  as  a  levee  or 
for  flood  protection  purposes." 

VII 

The  Court  erred  in  Finding  No.  9  of  said  findings  of 

fact  (R.  143)  as  follows: 

"In  the  exercise  of  due  care,  there  was  no  reason 
to  anticipate  a  failure  of  the  western  embankment  or 
any  embankment  of  District  No.  1,  and  hence  no 
reason  to  anticipate  that  flood  waters  would  ever 
approach  Denver  Avenue  and  the  ring  levee  from 
the  west.  No  one  contemplated  Denver  Avenue  as  a 
bulwark  against  a  weight  of  water  such  as  was  cast 
against  it  when  the  western  embankment  at  District 
No.  1  broke.  The  failure  of  the  ring  levee  and  the 
inundation  of  the  plaintiffs'  property  resulted  from 
a  set  of  circumstances  unforeseen  by  anyone,  includ- 
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ing  plaintiffs,  and  which  in  the  exercise  of  due  care 
could  not  have  been  foreseen." 

VIII 

The  Court  erred  in  Finding  No.  10  of  said  findings  of 

fact   (R.    144)   in  making  the  following  finding  recited 

therein  : 

"District  No.  2  at  no  time  contributed  to  the 
construction  or  maintenance  of  Denver  Avenue,  and 
during  the  entire  period  of  approximately  six  years 
between  the  time  when  the  Denver  Avenue  under- 
pass and  ring  levee  were  constructed  and  the  time 
of  the  1948  flood,  District  No.  2  did  nothing  with 
respect  to  Denver  Avenue,  the  underpass  or  the  ring 
levee.  District  No.  2  and  not  the  United  States  had 
the  duty  of  providing  flood  protection  for  lands 
within  the  District.  District  No.  2  had  ample  oppor- 
tunity after  the  Denver  Avenue  underpass  and  the 
ring  levee  were  constructed  to  provide  further  flood 
protection  for  district  lands.  The  construction  of  the 
underpass  and  the  failure  to  provide  an  unbreakable 
ring  levee  was  not  the  cause,  proximate  or  other- 
wise, of  any  damage  to  plaintiffs." 

IX 

The  Court  erred  in  its  Finding  No.  12  (R.  145),  which 

reads  as  follows: 

"The  employees  of  the  Housing  Authority  of 
Portland  are  not  shown  to  have  done  anything  le- 
gally significant.  Plaintiffs  have  failed  to  prove  any 
negligence  or  wrongful  conduct  on  the  part  of  the 
Housing  Authority  or  its  employees." 

X 

The  Court  erred  in  its  Finding  No.  13  (R.  145)  which 

reads  as  follows: 

"Plaintiffs  have  failed  to  prove  any  negligence  or 
wrongful  conduct  on  the  part  of  the  United  States 
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or  its  employees  or  that  plaintiffs  suffered  damage 
on  that  account." 

XI 

The  Court  erred  in  its  Finding  No.  14  (R.  145)  which 

reads  as  follows: 

"Plaintiffs  have  failed  to  prove  that  the  con- 
struction of  the  Denver  Avenue  underpass  or  the 
construction  or  maintenance  of  the  ring  levee  sur- 
rounding that  underpass  violated  any  right  of  plain- 
tiffs, that  the  ring  levee  was  inadequate  for  the  pur- 
pose intended  or  that,  under  the  circumstances,  the 
purposes  for  which  the  ring  levee  was  constructed 
were  not  the  proper  purposes." 

XII 

The  Court  erred  in  its  Finding  No.  15  (R.  145)  which 

reads  as  follows: 

"The  contentions  of  plaintiffs  as  set  out  in  the 
pretrial  order  that  the  construction  of  the  Denver 
Avenue  underpass  was  negligent,  wrongful  and  a 
trespass  on  plaintiffs'  property,  that  the  Denver  Ave- 
nue fill  constituted  a  levee  and,  as  such,  part  of  the 
plan  for  reclamation  of  District  No.  2,  that  plaintiffs 
relied  on  the  Denver  Avenue  fill  as  security  against 
flood  waters,  that  the  ring  levee  around  the  Denver 
Avenue  underpass  was  inadequate  and  unsuitable 
for  the  purpose  intended,  that  the  ring  levee  was 
negligently  maintained  and  constituted  a  nuisance, 
and  that  the  County  of  Multnomah  and  its  succes- 
sors in  interest  had  an  obligation  to  maintain  the 
Denver  Avenue  fill  as  a  dike,  have  not  been  proved." 

XIII 

The  Court  erred  in  its  Finding  No.  16  (R.  146)  which 

reads  as  follows: 

"The  United  States  has  proved  facts  sufficient  to 
establish  that  it  had  no  duty  to  protect  plaintiffs  or 
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their  property,  that  nothing  done  or  left  undone  by 
the  United  States  or  its  employees  constituted  a  vio- 
lation of  any  right  of  plaintiffs,  and  that  there  is  no 
proof  of  any  wrongful  act  or  omission  on  the  part  of 
the  United  States  or  its  employees." 


ASSIGNMENTS  OF  EHROH  IN  THE 
CONCLUSIONS  OF  LAW 

XIV 
The  Court  erred  in  its  Conclusion  No.   1    (R.   146) 
adopting  its  Conclusions  of  Law  set  out  in  the  opinion 
of  the  Court. 

It  is  perhaps  unnecessary  to  go  into  the  Conclusions 
of  the  Court  in  the  opinion  as  the  same  conclusions  seem 
to  be  repeated  in  the  Conclusions  of  Law  signed  by  the 
Court. 

XV 

The  Court  erred  in  its  Conclusion  of  Law  No.  5  (R, 

(146)  in  its  entirety,  which  reads  as  follows: 

"Under  the  law  of  Oregon  the  legal  duty  to  pro- 
tect plaintiffs'  property  from  flood  damage  rested  on 
Peninsula  Drainage  District  No.  2  and  on  plaintiffs 
themselves  as  land  owners  within  the  district.  This 
duty  was  continuous  and  involved  the  repair,  main- 
tenance and  strengthening  of  existing  flood  protec- 
tion structures.  Neither  the  United  States  nor  its 
employees  owed  plaintiffs  any  duty  to  protect  plain- 
tiffs' land  from  overflow  or  flood  damage." 

XVI 

The  Court  erred  in  its  Conclusions  of  Law  No.  6  (R. 
147)  in  its  entirety,  which  reads  as  follows: 
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''The  sole  cause  of  damage  to  plaintiffs  was  the 
failure  of  the  western  embankment  at  District  No.  1. 
The  United  States  was  not  responsible  for  the  failure 
of  the  western  embankment  and  no  act  or  omission 
of  the  United  States  or  its  employees  had  casual 
connection  with  any  damage  to  plaintiffs'  property." 

XVII 

The  Court  erred  in  its  Conclusion  of  Law  No.  7  (R. 

(147)  which  reads  as  follows: 

"Neither  the  United  States  nor  its  employees  has 
been  proved  to  be  guilty  of  negligence  or  wrongful 
conduct  within  the  meaning  of  the  Federal  Tort 
Claims  Act." 

XVIII 

The  Court  erred  in  its  Conclusions  of  Law  No.  8  (R. 

147)  which  reads  as  follows: 

"The  provisions  of  33  U.S.C.A.  702(c)  that  "No 
liability  of  any  kind  shall  attach  to  or  rest  upon  the 
United  States  for  any  damage  from  or  by  floods  or 
flood  waters  at  any  place"  is  an  absolute  defense  to 
these  actions.  The  statute  is  valid;  it  is  applicable  to 
the  Columbia  River  Basin;  and  it  is  not  repealed  by 
the  Federal  Tort  Claims  Act." 

XIX 

The  Court  erred  in  its  Conclusion  of  Law  No.  9  (R. 
147)  which  reads  as  follows: 

"The  United  States  is  entitled  to  judgment." 

XX 

The  Court  erred  in  its  concluding  paragraph  of  said 

Conclusions  of  Law  (R.  148)  which  reads  as  follows: 

"These  findings  of  fact  and  conclusions  of  law 
are  in  accordance  with  the  pretrial  order,  the  record 
made  on  the  trial  of  the  actions  and  the  opinion 
of  the  Court  heretofore  filed  in  these  consolidated 
cases. 
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SUMMARY  OF  ARGUMENT 

We  wish  to  call  the  Court's  attention  to  the  very  ex- 
cellent and  instructive  opinion  of  the  Court  in  Clark  vs. 
United  States,  13  F.R.D.  p.  342,  wherein  the  Court  said, 
at  page  345: 

**When  a  plaintiff  has  by  his  counsel  advised  the 
Court  and  defendant  of  the  theories  upon  which  he 
relies  and  has  given  account  of  these,  then  the  Court 
should  not  adopt  some  other  theory  of  recovery, 
even  if  it  should  be  believed  that  such  a  theory  was 
more  applicable.  The  other  side  has  also  a  right  to 
rely  upon  the  theory  stated  by  the  counsel  for  the 
plaintiff,  and  it  is  entire  justice  to  require  the  de- 
fendant to  accept  some  theory  of  law  propounded 
by  the  Court  for  the  first  time  in  the  opinion.  Like- 
wise, the  defense  in  these  cases  very  carefully  sets 
up  theories  of  defense.  Here  also  the  same  considera- 
tions prevail.  The  defendant  should  be  bound  by 
such  theories  as  well  as  the  plaintiff,  and  the  Court 
should  not  find  some  other  ground  on  which  to  de- 
flect the  attack.  If  it  should  be  believed  either  by  the 
trial  judge  or  the  appellate  judges  that  the  theories 
are  incorrect  and  do  not  fit  the  facts,  then  the  case 
should  be  remanded  for  the  purpose  of  drafting  a 
new  pre-trial  order  and  these  things  should  then  be 
set  forth.  In  this  instance,  it  is  believed  that  the  pre- 
trial order  covers  very  exactly  both  the  theory  of 
recovery  and  the  theories  of  defense." 

In  the  instant  case  the  issues  were  very  simple  and 
very  clear.  The  plaintiffs  contend  in  their  pleadings  and 
in  the  PTO  that  District  No.  2  adopted  for  its  western 
boundary  and  protection  the  embankment  supporting 
the  Denver  Avenue  highway.  That  it  was  wrongfully  de- 
stroyed by  the  cutting  of  an  underpass  by  F.P.H.A.  with- 
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out  protecting  it  as  required  by  the  laws  of  the  State  of 
Oregon.  The  appellee  set  up  many  defenses  trying  to 
excuse  its  conduct.  There  was  no  contention  on  either 
side  and  nothing  within  the  PTO  in  which  an  issue  could 
be  adopted  to  the  effect  that  District  No.  2  had  for  its 
western  protection  the  railroad  fill,  a  mile  or  two  to  the 
west  ,outside  of  the  District,  over  which  it  had  no  juris- 
diction whatsoever.  No  evidence  was  introduced.  Noth- 
ing appeared  in  the  PTO  and  no  contention  was  made 
that  the  appellee  had  any  responsibility  for  the  breaking 
of  the  railroad  embankment  nor  that  District  No.  2  put 
any  reliance  thereon.  That  simply  was  not  within  the 
issues. 

We  believe  there  could  be  no  better  demonstration  of 
the  wisdom  of  the  quotation  from  Clark  vs.  U.  S.  supra 
than  the  instant  case. 

Here  the  Court  has  adopted  an  entirely  different 
theory  than  was  presented  by  either  the  appellants  or 
the  appellee  and  entirely  different  from  anything  that 
could  be  taken  from  the  PTO,  and  that  is  that  District 
No.  2  depended  upon  the  railroad  fills  a  mile  or  two  out- 
side the  District  for  protection  from  the  west  and  since 
the  appellee  was  not  responsible  for  the  breaking  of  that 
fill  it  was  not  responsible  for  the  damage  that  resulted 
to  the  appellants  from  the  destruction  of  the  Denver 
Avenue  Embankment. 

We  are  unable  to  understand  the  adoption  of  this 
theory  by  the  District  Court  except  that  that  was  the 
identical  theory  underlaying  the  so-called  Vanport  cases 
involving  the  flooding  of  District  No.   1.  The  Court  in 
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those  cases,  as  shown  by  his  excellent  opinion,  made  a 
very  thorough  diagnosis.  It  seems  to  counsel  for  appel- 
lants that  the  decision  in  this  case  was  written  on  the 
assumption  that  the  same  theory  was  involved.  In  order 
to  uphold  such  a  theory  it  became  necessary  to  eliminate 
the  Denver  Avenue  Embankment  located  on  the  western 
border  of  District  No.  2  completely  and  to  handle  the 
matter  as  though  District  No.  1  and  District  No.  2  were 
in  fact  one  and  that  neither  District  relied  on  the  Denver 
Avenue  Embankment  any  more  than  if  it  was  not  there. 

The  result  of  this  change  in  the  issues  was  that  prac- 
tically every  legal  point  involved  was  determined  in  favor 
of  the  appellants  but  the  results  thereof  avoided  by  Find- 
ings of  Fact  contrary  to  the  evidence  contained  in  the 
PTO,  which  of  course  is  not  subject  to  dispute.  In  the 
testimony  taken  there  was  little  or  no  dispute  and  cer- 
tainly it  is  believed  by  appellants  that  there  was  no  dis- 
pute of  any  materiality. 

Practically  all  of  the  Findings  of  Fact  are  believed  by 
the  appellants  to  be  in  direct  contradiction  to  the  un- 
disptuted  evidence  contained  in  the  PTO.  We  have  as- 
signed as  error  practically  every  factual  finding  that  was 
made  in  the  opinion  as  well  as  in  the  Findings  of  Fact. 
In  the  Findings  of  Fact  the  Court  adopted  the  factual 
fiindings  in  its  opinion  so  it  appears  to  the  appellants 
necessary  to  assign  these  factual  findings  in  the  opinion 
as  error. 

For  the  reasons  just  stated  this  brief  must  necessarily 
apply  principally  to  the  facts  as  it  is  believed  that  a  cor- 
rect finding  of  the  facts  in  accordance  with  the  undis- 
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puted  PTO  will  necessarily  resolve  all   legal   points  in 
favor  of  the  appellants. 

The  only  way  we  have  been  able  to  classify  these 
findings  is  by  the  substance.  The  factual  findings  run 
throughout  the  opinion  as  well  as  the  findings  of  fact 
and  in  many  different  places  refer  to  the  same  substance. 
In  many  instances  two  or  more  matters  of  substance  are 
referred  to  in  the  same  paragraph  and  sometimes  in  the 
same  sentence.  Therefore,  we  have  had  to  jump  from 
here  to  there  to  gather  these  factual  findings  in  the  opin- 
ion and  findings  of  fact  in  order  to  treat  them  together. 
We  have  tried  to  classify  these  as  follows: 

THE  COURT  FOUND  THAT: 

1.  Peninsula  District  No.  2  adopted  as  its  western 
protection  the  railway  fills  on  the  west,  a  mile  or  two 
outside  the  District,  and  that  was  the  cause  of  the  flood- 
ing of  District  No.  2,  although  that  was  not  within  the 
issues  of  the  case  and  is  contradicted  by  the  PTO.  On 
this  erroneous  assumption  the  Court  adopted  an  entirely 
new  theory  of  the  case,  entirely  outside  the  issues  pre- 
sented by  the  pleadings  or  the  evidence. 

2.  Denver  Avenue  Embankment  was  not  designed  to 
repel  a  wall  of  water  equal  to  the  1948  flood,  whereas  it 
was  built  as  a  bridge  approach  to  withstand  any  high 
water  and  was  adopted  by  the  appellee  to  withstand  a 
wall  of  water  4  feet  in  excess  of  the  1948  flood. 

3.  No  one  anticipated  the  breaking  of  the  railway  fill 
although  the  appellants  did  and  had  provided  against  it. 
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4.  Comparison  of  dikes.  District  No.  2  made  no  effort 
to  strengthen  Denver  Avenue  Embankment  although  it 
was  more  than  three  times  the  size  of  any  primary  dike 
and  the  County  and  Highway  Commission  had  a  writ- 
ten obHgation  to  and  did  maintain  it. 

5.  Dependence  on  Denver  Avenue  Embankment  was 
an  afterthought,  although  appellants  had  anticipated  its 
need  33  years  before  the  flood  and  had  provided  for  it  to 
always  be  maintained  and  had  always  relied  upon  it. 

6.  No  objections  were  made  to  the  cutting  of  the 
underpass,  although  appellee  gave  no  notice  of  intention 
to  cut  same  and  strenuous  objections  were  made  to  the 
Highway  Commission  against  it. 

7.  The  appellee  owed  a  duty  to  protect  against  the 
underpass  but  owed  no  such  duty  because  the  appellants 
failed  to  protect  against  it  themselves  after  the  appellee 
had  wrongfully  cut  it. 

8.  District  No.  2  had  no  right  to  use  the  Denver 
Avenue  Embankment  although  it  had  an  easement  there-' 
for,  but  F.P.H.A.  had  the  right  to  destroy  that  easement 
and  to  appropriate  the  embankment  for  its  own  exclu- 
sive use  without  any  such  easement  or  agreement  therefor. 

9.  The  appellants  failed  to  protect  against  the  under- 
pass by  construction  of  dikes  themselves,  whereas  the 
appellee  had  made  that  impossible.  The  ring  dike  as  built 
afforded  District  No.  2  some  protection,  whereas  it  was 
only  a  concealed  trap. 

10.  Two  underpasses  were  cut  through  Denver  Ave- 
nue Embankment  and  therefore  the  unbroken  embank- 
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ment  was  not  maintained  by  the  Highway  Commission, 
whereas  in  each  instance  the  underpass  was  protected  by 
the  Highway  Commission  and  the  unbroken  protection 
thus  preserved. 

11.  There  was  no  trespass  although  the  easement  of 
the  appellants  which  was  recognized  by  the  appellee  was 
destroyed  without  authority  and  because  of  it  all  of  ap- 
pellants' lands  were  inundated. 

12.  There  was  no  negligence  or  wrongful  conduct  on 
the  part  of  the  United  States  or  any  of  its  employees, 
whereas  there  is  an  abundance  of  evidence  that  every  act 
taken  by  the  government  or  its  employees  was  wrongful 
in  the  first  instance  and  that  they  were  negligent  in 
every  act  taken  by  failing  to  provide  protection  for  the 
landowners  in  District  No.  2. 


ARGUMENT 

Item  1.   THE  COURT  FOUND  THAT: 

Peninsula  District  No.  2  adopted  as  its  western  protection 
the  railway  fills  on  the  west,  a  mile  or  two  outside  the 
district,  and  that  was  the  cause  ol  the  flooding  of  district 
No.  2,  although  that  was  not  within  the  issues  of  the  case 
and  is  contradicted  by  the  PTO.  On  this  erroneous  as- 
sumption the  Court  adopted  an  entirely  new  theory  of  the 
case,  entirely  outside  the  issues  presented  by  the  plead- 
ings or  the  evidence. 

In  Assignment  of  Error  No.  V,  referring  to  Finding 

of  Fact  No.  7  (R.  142),  the  Court  said: 

"The  failure  of  the  western  embankment  at  Dis- 
trict No.  1  was  the  sole  cause  of  damage  to  plaintiffs. 
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That  embankment,  a  fill  designed  to  carry  railroads 
and  owned  and  controlled  by  the  railroad  companies, 
had  been  adopted  by  both  Districts  Nos.  1  and  2  as 
one  of  the  flood  protective  works.  *  *  *  " 

And  in  the  third  paragraph  of  Assignment  of  Error 
No.  1(a)  (R.  128)  the  Court  in  its  opinion  said: 

«  *  *  *  that  the  western  embankment  owned  and 
in  control  of  the  railroad  be  adopted  by  both  Dis- 
tricts as  an  existing  work  *  *  *  "         ^ 

These  are  copied  from  the  Court's  opinion  and  also 
assigned  as  error  in  our  Assignment  of  Error  No.  1(a). 
As  has  been  shown,  the  ring  levee,  built  to  protect  the 
underpass  through  the  Denver  Avenue  Embankment, 
broke  some  thirty  hours  after  the  breaking  of  the  western 
embankment  of  District  No.  1,  the  railroad  fill.  At  the 
time  the  damage  was  done  to  District  No.  2  the  breaking 
of  the  railroad  fill  and  the  flooding  of  District  No.  1  was 
history.  It  made  no  difference  whatever  to  the  land- 
owners in  District  No.  2  whether  District  No.  1  was 
flooded  by  the  breaking  of  the  railroad  fill  or  by  cloud- 
burst or  what-not.  Peninsula  Drainage  District  No.  1 
had  been  flooded  before  the  cause  of  action  arose,  the 
flooding  of  iDstrict  No.  2.  The  entire  issue  in  the  case  is 
whether  Denver  Avenue  Embankment  was  protection 
for  District  No.  2  from  waters  coming  from  the  west. 
There  is  nothing  in  the  contentions  of  either  party  in  the 
PTO  and  nothing  in  the  evidence,  either  in  the  PTO  or 
oral  evidence,  that  would  make  an  issue  of  the  breaking 
of  the  railroad  fill.  There  was  no  evidence  submitted  or 
offered  in  any  way  with  reference  to  the  cause  of  the 
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breaking  of   the   railway   fill,   nor   whether   the   United 
States  was  responsible  for  it. 

Likewise  there  never  was  any  evidence  offered  that 
District  No.  2  adopted  the  railway  fills  as  its  western 
protection.  There  is  no  reference  to  the  railway  fills  what- 
soever in  the  organization  of  District  2  nor  in  the  re- 
organization, and  no  evidence  whatsoever  to  support 
findings  that  District  No.  2  adopted  this  railway  fill  as 
protection  on  the  west  nor  put  any  dependence  in  it 
whatsoever. 

This  finding  of  the  Court  it  would  seem  stems  from 
Note  No.  7  on  page  6  of  the  Court's  opinion  (R.  132), 
which  reads  as  follows: 

"The  Plan  for  Reclamation  adopted  by  District 
No.  2  recited  that  District  No.  1  was  protected  'by 
its  west,  north  and  south  levees,  connecting  with 
system  No.  2'.  District  No.  2  planned  to  construct 
levees  on  the  east,  north  and  south.  The  Plan  con- 
cluded, *It  is  apparent  that  this  will  affect  a  complete 
closure  of  the  land  included  in  this  district  against 
high  water.'  " 

The  plan  for  the  organization  of  District  No.  2  was 

set  forth  in  the  pleadings  filed  in  the  County  Court  and 

in  the  Court's  order  (Ex.  26,  R.  302).  In  neither  of  these 

was  there  any  mention  made  of  the  railway  fills  nor  of 

Peninsula  Drainage  District  No.   1   or  its  dikes.   In  the 

Court  order,  on  the  other  hand,  it  is  said  (R.  332,  333): 

"The  said  lands  are  partly  protected  from  over- 
flow by  dikes  upon  or  near  the  boundaries  thereof, 
and  the  proposed  plan  will  include  such  additional 
dikes  and  works  as  will  be  deemed  necessary." 
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This  statement  follows  the  description  of  the  area  in 
which  the  Denver  Avenue  Embankment  was  given  as 
the  western  boundary,  that  is,  the  eastern  boundary  of 
the  80  foot  strip  of  ground  deeded  to  the  County  by 
Peninsula  Industrial  Company.  There  was  filed  in  this 
proceeding,  however,  a  report  by  Phillip  H.  Dater,  En- 
gineer (Ex.  27,  R.  334).  In  this  report  Mr.  Dater  said 
(R.  335) : 

"Attached  to  this  report  is  a  contour  map.  Plat  1, 
showing  the  physical  characteristics  of  these  lands 
included  in  District  No.  2.  The  District  has  for  its 
west  boundary  the  Derby  Street  fill  of  the  Inter- 
state Bridge,  which  also  constitutes  the  east  bound- 
ary of  Peninsula  Drainage  District  No.  1  —  this  fill 
upon  completion  of  District  No.  2  will  not  act  as  a 
dike  since  District  No.  1  will  be  reclaimed  by  its 
west,  north  and  south  levees,  connecting  with  system 
No.  2.  It  will,  however,  constitute  an  additional  ele- 
ment of  security  to  Districts  No.  1  and  2." 

Then  after  describing  the  north,  south  and  east  bound- 
aries, some  two  or  three  paragraphs  later,  Mr.  Dater  said : 

"It  is  apparent  that  this  will  affect  a  complete 
closure  of  the  land  included  in  this  district  against 
high  water." 

It  is  very  apparent  that  Mr.  Dater's  description  of 
the  area,  concluding  with  his  last  statement,  is  referring 
to  the  western  boundary  as  Denver  Avenue  Embank- 
ment and  not  the  railroad  fill  and  dikes  around  District 
No.  1.  The  reference  to  this  embankment  or  fill  not  act- 
ing as  a  dike  after  the  construction  of  the  dikes  around 
District  No.  1  was  entirely  and  clearly  a  parenthetical 
statement.  What  he  said  was  entirely  obvious.  That  is, 
that  after  District  No.  1  constructed  dikes  on  its  north, 
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south  and  west  there  would  be  no  water  against  the  Den- 
ver Avenue  Embankment.  However,  until  that  time  it 
would  act  as  a  primary  dike  while  thereafter  it  would 
act  as  a  secondary  dike.  It  seems  to  us  there  can  be  no 
misunderstanding  of  this  Engineer's  report  but  the  Court 
has  misconstrued  it  to  give  it  an  entirely  different  mean- 
ing, in  that  District  No.  2  was  adopting  District  No.  I's 
dikes  and  the  railway  fills  as  its  western  protection. 

As  a  matter  of  fact  District  No.  1  never  completed 
the  dikes  which  Mr.  Dater  said  were  "to  be  built".  They 
built  dikes  on  the  south  and  north  but  on  the  west  they 
built  no  dikes  or  levees  whatever  as  anticipated  by  Mr. 
Dater,  but  instead  hooked  on  to  railway  fills  over  which 
they  had  no  control  whatsoever  nor  any  right  of  im- 
provement or  maintenance  and  there  was  no  contract 
with  the  railroad  that  its  fill  could  be  used  as  a  dike  or 
that  the  railroads  would  maintain  it  or  that  they  could 
hook  onto  it.  As  a  matter  of  fact  these  railway  fills  had 
never  been  subjected  to  side  water  pressure  until  the 
building  of  these  dikes  by  District  No.  1  (PTO  R.  38). 
It  would  seem  that  the  railroad  company  could  have  at 
any  time  forced  the  disconnection  of  these  dikes  so  as  to 
relieve  the  railway  fills  from  this  side  pressure  which 
they  were  not  built  to  withstand. 

If  there  could  have  been  any  doubt  as  to  what  Dis- 
trict No.  2  was  relying  upon  as  its  western  boundary  and 
protection,  any  and  all  such  doubts  would  be  completely 
dispelled  by  the  reorganization  of  District  No.  2,  which 
took  place  in  1928  (PTO  R.  25,  27).  At  that  time  the 
Supervisors  of  District  No.  2  applied  to  the  Probate  De- 
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partment  of  the  Circuit  Court  of  Multnomah  County 
which  took  over  the  jurisdiction  of  the  County  Court  of 
Multnomah  County  under  the  Statutes  of  Oregon.  By 
this  petition  it  was  recited  that  the  Denver  Avenue  em- 
bankment had  been  built  to  a  height  of  33  feet  (R.  26) 
whereas  their  outside  dikes  were  only  28  feet.  They  re- 
cited that  landowners  in  the  District  had  applied  to  the 
Supervisors  to  increase  the  height  of  these  outside  dikes 
to  33  feet  to  match  Denver  Avenue  Embankment.  In 
this  petition  there  was  no  mention  made  whatsoever  of 
District  No.  1  nor  any  of  its  dikes  or  the  railway  fills. 

Following  this  petition  and  the  order  of  the  Court 
allowing  the  same,  the  landowners  of  the  District  were 
assessed  $25  per  acre  (PTO  R.  27)  for  the  expense  and 
thereafter  the  District  with  the  aid  of  the  government 
built  up  the  outside  dikes  to  a  minimum  height  of  33 
feet,  a  maximum  of  35  feet  (PTO  R.  21).  During  the 
same  period  the  culvert  through  which  Peninsula  Dis- 
trict No.  2  had  temporarily  drained  its  surface  waters 
into  No.  1  and  there  pumped  them  into  Columbia  Slough 
through  a  joint  pumping  plant  was  entirely  plugged.  It* 
was  plugged  by  the  W.P.A.  under  government  engineers' 
supervision  (Ex.  66,  p.  11;  PTO  R.  27).  District  No.  2 
then  drained  its  surface  waters  to  the  south  side  along 
Columbia  Slough  and  pumped  them  over  the  dike  at 
that  point.  From  then  on  there  could  be  no  possible  con- 
tention that  District  No.  2  had  any  dependence  what- 
ever on  any  of  the  works  of  District  No.  1  nor  that  it 
did  not  look  entirely  to  the  Denver  Avenue  Embankment 
as  its  western  protection  regardless  of  how  District  No.  1 
might  be  flooded. 
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We  also  want  to  call  the  Court's  attention  to  the  plat 
attached  hereto  as  Appendix  A.  This  plat  shows  the  area 
making  up  Districts  Nos.  1  and  2  and  is  a  composite 
map  made  from  "Exhibits  Nos.  1  and  2"  of  the  Districts 
separately.  This  map  on  the  reduced  scale  is  1600  feet  to 
1  inch.  By  looking  at  this  map  it  will  be  observed  that 
without  Denver  Avenue  Embankment  there  would  never 
be  any  connection  between  the  dikes  around  District  No. 
1  and  District  No.  2.  In  the  first  place  there  is  an  80  foot 
strip  of  land  between  the  two  iDstricts  which  was  occu- 
pied by  Denver  Avenue.  In  the  second  place  the  south 
dike  of  District  No.  1  meets  Denver  Avenue  considerably 
north  of  the  south  dike  of  District  No.  2.  It  follows  that 
without  the  Denver  Avenue  Embankment  there  would 
have  been  no  "circumvolution"  of  the  area  in  District 
No.  2  by  the  dikes  of  the  two  districts,  Nos.  1  and  2. 
Without  the  existence  of  the  Denver  Avenue  Embank- 
ment neither  of  the  districts  would  have  had  any  pro- 
tection whatever. 

We  also  wish  to  call  the  Court's  attention  to  the  pro- 
vision in  the  PTO  (R.  29,  30)  which  said: 

"West  of  the  highway  fill  supporting  Denver 
Avenue  lies  Peninsula  Drainage  District  No.  1.  The 
levees  of  that  district  provide  protection  for  Penin- 
sula Drainage  District  No.  2  in  the  sense  that  in  the 
absence  of  a  failure  of  one  or  more  of  those  levees 
flood  waters  can  not  approach  Peninsula  Drainage 
District  No.  2  from  the  west."  (Emphasis  ours) 

This  provision  of  the  PTO  we  believe  negatives  any 
idea  that  any  dependence  was  put  in  the  dikes  of  District 
No.  1  or  the  railroad  fills  except  that  it  recognized  that 
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so  long  as  there  was  no  break  in  those  fills  or  dikes  the 
Denver  Avenue  Embankment  would  not  be  subjected  to 
water  pressure. 

In  Assignment  of  Error  No.  VI,  taken  from  Finding 

of  Fact  No.  8  (R.  142),  it  is  said: 

«'  *  *  *  ]sjo  reliance  was  placed  on  Denver  Ave- 
nue, and  Denver  Avenue  is  mentioned  only  casually 
as  furnishing  additional  protection." 

We  are  unable  to  understand  what  the  Court  means 
by  saying  that  the  embankment  was  only  ''casually" 
mentioned.  It  was  described  in  the  organization  papers, 
the  petition  and  order,  and  in  Mr.  Dater's  report  as  the 
western  boundary.  At  least  as  much  emphasis  was  put 
on  to  the  Denver  Avenue  Embankment  as  any  other  bor- 
der of  the  District.  The  railroad  fill  on  the  other  hand, 
which  the  Court  has  determined  District  No.  2  was  rely- 
ing on  for  western  protection,  was  never  mentioned  at 
all  in  the  proceedings  at  any  time  and  the  dikes  around 
District  No.  1  if  they  had  been  built,  were  only  men- 
tioned as  preventing  water  from  approaching  the  Denver 
Avenue  Embankment  until  such  time  as  such  dikes  failed. 

In  the  reorganization  proceeding  the  entire  emphasis 
was  put  on  the  Denver  Avenue  Embankment  when  it 
was  said  that  the  embankment  had  been  built  to  a  height 
of  33  feet  and  it  was  desired  to  build  the  outside  dikes  to 
an  equal  height.  And  when  that  was  followed  by  the 
plugging  of  the  culvert  through  Denver  Avenue  being 
temporarily  used  for  drainage  purposes  there  could  be 
no  clearer  showing  that  District  No.  2  put  its  entire  de- 
pendence upon  the  Denver  Avenue  Embankment.  And 
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why  shouldn't  they,  with  the  Denver  Avenue  Embank- 
ment being  so  much  greater  in  strength  than  any  other 
dike  or  embankment,  with  the  County  and  Highway 
Commission  having  the  obUgation  to  maintain  it,  and 
with  the  necessity  of  maintaining  it  against  high  waters 
for  the  protection  of  its  highway  approach  to  the  bridge. 

In    the    fourth    paragraph   of   Assignment   of    Error 

No.  1(a),  in  the  Court's  opinion  (R.  132),  we  find  the 

following : 

"District  No.  2  adopted  the  western  embankment 
as  one  of  its  guards  against  overflow,  as  it  did  the 
other  works  which  primarily  defended  District  No. 
1.^  This  the  District  had  a  legal  right  to  do  under  the 
statutes  of  the  state.®  The  breaking  of  the  western 
embankment  upon  which  these  landowners  relied  for 
safety  was  the  sole  cause  of  disaster." 

Approximately  the  same  wording  is  carried  further 
into  Finding  of  Fact  No.  3  (R.  140),  our  Assignment  of 
Error  No.  2. 

The  Court  there  said: 

"This  the  District  had  the  legal  right  to  do  under 
the  Statutes  of  the  State."  Citing  in  Note  8  in  the 
Opinion  Oregon  Laws  1915,  Chapter  340,  Sec.  29, 
ORS  547.315. 

This  Section  cited  by  the  Court  provides  a  connection 
may  be  made  by  one  district  with  the  works  of  another 
but  in  order  to  do  so  a  written  consent  must  be  obtained 
from  the  district  or  a  court  order  procured.  In  this  case 
there  was  no  consent,  there  was  no  court  order,  and 
there  was  no  intent,  actual  or  implied,  to  adopt  any  of 
the  dikes  or  works  of  District  No.  1  when  District  No.  2 
was  organized  nor  in  its  organization. 
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In  addition  to  that  the  railway  fills  upon  which  the 
Court  determined  District  No.  2  relied  were  from  one 
to  two  miles  west  of  District  No.  2,  were  never  any  part 
of  the  dikes  of  District  No.  1,  and  District  No.  1  could 
not  have  given  any  consent  nor  could  any  court  order 
have  provided  that  District  No.  2  could  rely  upon  such 
railway  fills.  These  fills  were  entirely  within  the  control 
of  the  railway  company.  District  No.  1  had  no  right  to 
maintain,  improve,  repair  the  same,  nor  to  rely  upon 
nor  to  hook  onto  them.  The  evidence  shows  that  they 
are  merely  hooked  on  to  these  railway  fills  with  their 
north  and  south  dikes  without  any  right  to  do  so  what- 
soever and  without  any  right  to  rely  upon  the  railroads 
to  maintain  them,  and  no  right  to  depend  upon  them 
(PTO  R.  40).  District  No.  1  apparently  considered  that 
for  this  small  area  of  swampland  it  was  better  to  take 
the  risk  of  the  railroad  company's  fills  being  sufficient 
for  their  protection  rather  than  to  go  to  the  enormous 
expense  of  building  a  long  dike  along  the  west  side.  This 
undoubtedly  accounts  for  the  fact  that  District  No.  1 
remained  largely  a  swampland  until  taken  over  by  the 
government  for  the  temporary  housing  project.  It  is 
shown  in  the  opinion  in  Clark  vs.  U.  S.  109  Fed.  Sup. 
213,  at  p.  222,  that  the  government  owned  approxi- 
mately 80%  of  the  entire  district.  The  strength  and  effi- 
ciency of  the  Denver  Avenue  Embankment,  however, 
and  the  obligation  of  the  county  and  state  to  maintain 
the  same  likewise  accounts  for  the  reason  that  District 
No.  2  was  almost,  if  not  entirely  and  completely  devel- 
oped and  improved. 
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So  far  as  counsel  are  able  to  determine  the  above  are 
the  factual  findings  upon  which  the  District  Court  an- 
nounced the  new  theory  that 

"THE  FAILURE  OF  THE  WESTERN  EM- 
BANKMENT AT  DISTRICT  NO.  1  WAS  THE 
SOLE  CAUSE  OF  DAMAGE  TO  PLAINTIFFS." 

We  believe  we  have  shown  that  none  of  these  findings 
are  supported  by  the  evidence.  In  fact  that  they  are 
contradicted  by  the  agreed  evidence. 

As  it  appears  to  us  the  only  assumption  upon  which 
this  theory  could  be  made  would  be  the  assumption  that 
Denver  Avenue  Embankment  had  been  destroyed  by  the 
wrongful  act  of  F.P.H.A.  and  a  flooding  of  District  No.  1 
would  necessarily  flood  No.  2.  But  when  you  make  this 
assumption  you  admit  the  plaintiff's  entire  case. 

The  only  inkling  we  can  get  as  to  why  the  District 
Court  adopted  the  theory  that  the  breaking  of  the  west- 
ern embankment,  the  railway  fill,  was  the  cause  of  the 
disaster  and  the  questions  involved  in  these  cases  were 
identical,  is  that  the  Court  wrote  a  very  exhaustive  opin- 
ion, in  fact  two  opinions,  on  the  Vanport  cases  involving 
the  damage  to  residents  in  District  No.  1.  These  opinions 
reflect  a  very  exhaustive  study  of  the  facts  involved  in 
those  cases.  In  that  case  the  breaking  of  the  western  em- 
bankment, the  railway  fill,  was  the  principal  and  prac- 
tically the  only  issue  involved.  It  seems  to  counsel  that 
in  writing  the  opinion  in  these  cases  the  Court  has  con- 
fused the  issues  with  the  Vanport  cases  and  adopted  the 
same  issue.  This  made  it  necessary  to  eliminate  Denver 
Avenue  Embankment  completely  one  way  or  another, 
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and  this  has  been  done  by  findings  of  fact  that  are  en- 
tirely contradictory  to  the  PTO. 

So  far  as  we  can  see  there  is  not  the  sHghtest  simi- 
larity between  the  issues  involved  in  the  Vanport  cases 
and  in  these  cases.  In  fact  the  District  Court  itself  recog- 
nized this  in  the  Vanport  case.  We  call  the  Court's  at- 
tention to  the  case  of  Clark  vs.  United  States,  reported 
in  109  Fed.  Sup.  at  page  220,  in  which  the  Court  said, 
and  we  quote: 

"So  an  attempt  has  been  made  by  each  plaintiff 
to  show  that  the  United  States,  in  some  of  its  mani- 
festations, was  under  duty  to  maintain  the  embank- 
ments surrounding  Vanport.  The  ground  should  be 
cleared  first.  Denver  Avenue  fill  broke  after  Vanport 
was  Hooded,  so  no  causal  connection  between  that 
incident  and  any  property  damage  here  complained 
of  can  be  established.  *  *  *  The  remaining  embank- 
ment was  not  constructed,  owned  or  maintained  by 
the  United  States.  This  fill  had  been  made  by  two 
railroads  at  various  times,  not  as  a  water  repellent 
structure,  but  for  the  purpose  of  carrying  trains  in 
regular  course  of  operation."  (Emphasis  ours) 

So  it  would  seem  that  the  Court  itself  recognized  that 
there  was  "no  causal  connection"  between  the  issues  in 
the  two  districts.  However,  the  opinion  in  these  cases 
apparently  recognizes  no  difference. 

In  the  same  paragraph  and  in  the  same  case  as  just 

above  quoted,  the  District  Court  said  in  referring  to  this 

identical  railway  fill, 

"This  fill  had  been  made  by  two  railroads  at 
various  times,  not  as  a  water  repellent  structure  but 
for  the  purpose  of  carrying  trains  in  the  regular 
course  of  operation," 


49 

So  in  the  Clark  case  the  District  Court  held  that  this 
railway  fill  or  western  embankment  was  nothing  but  a 
railway  fill  designed  to  carry  trains  and  not  a  dike, 
whereas  in  the  instant  case  it  has  apparently  held  that  it 
was  a  dike  adopted  by  both  Districts  Nos.  1  and  2. 

This  is  only  one  more  of  many  inconsistencies,  con- 
tradictions, and  unsupported  statements  of  fact  upon 
which  the  Court  adopted  its  new  theory  which  was  never 
thought  of  by  either  the  appellants  or  the  appellee  and 
never  presented.  The  appellants  submit  that  they  are 
entitled  to  a  determination  of  this  case  upon  the  theories 
and  issues  presented  by  them. 

Item  2.   THE  CoURT  FOUND  THAT: 

Denver  Avenue  embankment  was  not  designed  to  repel  a 
vifoU  of  water  equal  to  the  1948  flood,  whereas  it  was  built 
as  a  bridge  approach  to  withstand  any  high  water  and 
was  adopted  by  the  appellee  to  withstand  a  wall  of  water 
4  feet  in  excess  of  the  1948  flood. 

In    Assignment    of    Error    No.    1(b),    paragraph    4, 

(R.    130)    the  Court  said: 

"But  no  one  contemplated  Denver  Avenue  as  a 
bulwark  against  the  weight  of  water  such  as  was 
cast  against  it  when  the  western  embankment 
broke." 

This  is   repeated   in  Assignment  of  Error  No.   VII. 

In  Assignment  of  Error  No.  VI  v/e  find  the  fol- 
lowing : 

"Denver  Avenue,  the  boundary  between  the  two 
districts,  was  not  intended  to  be  a  levee  and  was 
not  designed  as  a  water-repellent  wall  or  struc- 
ture." 
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In  this  contention  the  Court  contradicts  itself  both 
in  the  opinion  and  in  the  findings  of  fact,  and  it  is  also 
contradicted  by  the  government's  expert  witnesses,  Mr. 
Middlebrook  and  Mr.   Turnbull. 

In  Finding  of  Fact  No.  5  (R  141)  it  is  said: 

"The  purpose  of  this  ring  levee  was  to  afford  some 
protection  to  District  No.  1  from  overflow  by  flood 
water  from  the  east  if  the  dikes  of  District  No.  2 
(which  were  lower  than  those  of  District  No.  1) 
were  overtopped." 

Approximately  the  same  language  is  found  in  the 
Court's  opinion.  Mr.  Middlebrook  and  Mr.  Turnbull 
testified  the  purpose  of  the  ring  dike  was  to  protect 
District  No.  1  from  overtopping  of  the  dikes  surround- 
ing District  No.  2  because  those  dikes  were  built  to  a 
height  of  33  feet  or  1.7  feet  lower  than  the  dikes  around 
No.  1  (R.  225  and  239).  The  ring  dike  was  only  a  link 
in  the  protection  afforded  by  the  Denver  Avenue  em- 
bankment and  under  the  theory  of  these  experts  the 
ring  dike  would  have  been  no  value  whatever  unless 
the  balance  of  the  Denver  embankment  was  sufficient 
to  withstand  a  wall  of  water  of  33  feet  and  above  that 
to  the  height  of  the  ring  dike  of  34.7  feet.  This  would  be 
about  3  feet  higher  wall  of  water  than  was  experienced 
in  1948.  It  follows  that  if  the  ring  dike  was  built  for 
the  purpose  for  which  these  experts  testified,  and  the 
purpose  stated  by  the  Court  in  its  opinion  and  findings, 
that  it  had  to  be  anticipated  that  the  Denver  Avenue 
embankment  was  sufficiently  water  repellent  to  with- 
stand a  wall  of  water  much  higher  than  was  exper- 
ienced in  1948. 
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We  also  want  to  call  the  Court's  attention  to  the 
purpose  for  which  the  Denver  Avenue  fill  was  con- 
structed. It  will  be  remembered  that  it  was  constructed 
for  a  highway  to  approach  the  bridge  and  was  built 
over  ground  that  was  subjected  to  certain  annual  high 
waters  and  to  more  or  less  regular  heavy  floods.  It  was 
intended  to  be  and  was  constructed  as  one  unbroken, 
continuous  embankment  running  across  this  low  ground. 
It  was  built  to  a  considerable  height  prior  to  the  or- 
ganization of  either  District  No.  1  or  District  No.  2,  and 
prior  to  the  dikes  being  built  around  either  District 
(PTO  R.  22).  Under  these  circumstances  this  embank- 
ment necessarily  had  to  be  built  to  a  height  that  would 
top  any  anticipated  flood  waters  and  be  sufficient  in 
strength  to  repel  the  same.  Otherwise  the  embankment 
and  the  highway  would  have  gone  out  annually  with 
every  high  water.  Besides  the  contract  with  the  land- 
owners required  construction  to  "as  far  as  possible 
duplicate"  the  bridge  approach  to  the  Columbia  River 
bridge  (PTO  R.  23).  The  Court  we  believe  will  recog- 
nize that  a  bridge  approach  would  be  worthless  if  it 
was  not  water  repellent.  If  it  was  not  so  built  it  would 
be  a  violation  of  the  contract  by  the  County.  However, 
if  the  Court  will  refer  to  Item  4  herein  for  the  com- 
parison of  dikes  it  will  readily  be  seen  that  this  em- 
bankment was  over  three  times  the  size  of  the  largest 
section  of  any  of  the  outside  primary  dikes  and  built 
in  the  same  manner  and  of  the  same  materials.  Also, 
it  will  be  seen  that  it  was  nearly  twice  the  size  of  the 
section  of  the  railway  which  gave  way  and  of  better 
materials  and  better  construction.  Yet  the  Court  found 
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that  District  No.  2  relied  on  the  railway  fill,  a  mile  or 
so  outside  the  district  and  over  which  it  had  no  control 
or  rights,  and  not  on  Denver  Avenue  embankment  on  its 
border  which  was  nearly  twice  the  size  and  strength  and 
for  which  it  had  a  written  easement. 

Finally  the  Denver  Avenue  embankment  did  stand 
up  against  this  wall  of  water  in  the  1948  flood  which 
the  Court  said  it  was  not  intended  to  do. 

But  even  if  this  embankment  had  not  been  sufficient 
to  withstand  the  wall  of  water  produced  by  the  1948 
flood  which  it  did;  even  if  it  had  not  had  the  strength 
to  protect  the  United  States  dollar  investment  against 
a  wall  of  water  up  to  34.7  feet  as  was  anticipated  by  the 
appellee's  expert  witnesses;  even  if  the  Court  had  been 
right  in  anticipating  the  embankment  to  be  sufficient 
to  withstand  a  wall  of  water  up  to  34.7  feet  if  coming 
from  the  east  upstream  with  the  force  of  a  heavy  cur- 
rent behind  it  but  not  sufficient  to  stand  up  against  a 
wall  of  back-water  up  to  31  feet  coming  from  the  west, 
downstream;  even  so,  regardless  of  its  strength  and  ef- 
ficiency. District  No.  2  landowners  owned  a  portion  of 
the  embankment  and  had  a  written  easement  to  make 
use  of  the  entire  embankment  and  were  entitled  to 
whatever  protection  it  might  afford. 

It  seems  nothing  less  than  absurd  to  the  appellants 
that  this  decision  would  be  based  on  such  incon- 
sistency. 

In  U.  S.  vs.  Florea,  68  Fed.  Sup.  367,  at  p.  374,  the 
Court  said: 
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* 'Neither  private  individuals  nor  government  agents 
could  escape  notice  of  the  fact  that  these  lands 
would  be  of  no  value  without  diking  protection." 

So  far  we  have  not  called  the  Court's  attention  to 
the  testimony  of  any  of  the  expert  witnesses  except  the 
government's  witnesses.  We  do,  however,  wish  to  call 
the  Court's  attention  to  the  testimony  of  Mr.  F.  R. 
Schanck  (T.  R.  165  and  256  and  pages  following)  and 
to  Mr.  Felix  Zeidlack  (T.  R.  204  and  pages  following). 
These  were  both  well  qualified  engineers.  They  both 
testified  that  the  Denver  Avenue  embankment  was 
sufficient  to  withstand  the  sudden  flood  up  to  its  full 
height  of  37.6  feet.  They  both  testified  that  the  ring 
dike  was  inadequate  and  Mr.  Schanck  testified  that  the 
ring  dike  was  not  sufficient  to  stand  up  against  a  much 
lower  water  than  v/as  experienced.  This  testimony  is 
undisputed.  The  government  engineers'  testimony 
showed  that  they  anticipated  that  the  embankment  was 
sufficient  to  withstand  a  flood  up  to  a  height  of  their 
ring  dike  of  34.7  feet. 

Item  3.   THE  COURT  FOUND  THAT: 

No  one  anticipated  the  breaking  o!  the  railway  fill  al- 
though the  appellants  did  and  had  provided  against  it. 

In  paragraph  9  of  the  findings  of  fact  (R.  143)  set 

forth  in  our  Assignment  of  Error  No.  VII,  it  is  said: 

"In  the  exercise  of  due  care,  there  was  no  reason 
to  anticipate  a  failure  of  the  western  embankment 
or  any  embankment  of  District  No.  1,  and  hence  no 
reason  to  anticipate  that  flood  waters  would  ever 
approach  Denver  Avenue  and  the  ring  levee  from 
the  west.  *  *  *  The  failure  of  the  ring  levee  and  the 
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inundation  of  the  plaintiffs'  property  resulted  from 
a  set  of  circumstances  unforeseen  by  anyone,  in- 
cluding plaintiffs,  and  which  in  the  exercise  of  due 
care  could  not  have  been  foreseen." 

No  evidence  was  introduced  by  any  one  having 
knowledge  of  the  railway  fills  as  to  whether  a  break- 
age there  might  be  anticipated.  That  issue  was  not  in 
the  case.  The  issue  was  entirely  as  to  whether  District 
No.  2  had  the  right  to  rely  on  the  Denver  Avenue  em- 
bankment and  whether  that  protection  was  wrongfully 
destroyed.  Undoubtedly  thousands  of  witnesses  could 
have  been  subpeonaed  and  asked  the  question,  whether 
they  had  any  reason  to  anticipate  a  breaking  of  the 
railway  fill  and  whose  answers  would  necessarily  be 
"no"  because  they  had  no  information  in  reference  to  it. 
This  is  a  far  cry  from  the  statement  that  there  was  no 
reason  to  anticipate  a  breakage  and  that  it  could  not 
be  foreseen. 

As  appellants  see  it,  it  would  make  no  difference 
in  any  event  whether  such  a  breakage  could  have  been 
foreseen  or  anticipated.  If  the  landowners  in  the  Dist- 
rict provide  themselves  a  secondary  dike  for  their  pro- 
tection regardless  of  how  strong  the  dikes  around  the 
adjoining  districts  may  be,  or  whatever  protection  they 
might  have,  they  are  entitled  to  maintain  that  protec- 
tion. A  third  party  could  gain  no  right  to  cut  that  pro- 
tection and  destroy  it  merely  because  that  third  party 
did  not  anticipate  the  breakage  of  dikes  in  the  adjoining 
districts,  nor  would  it  make  any  difference  how  many 
people  could  not  foresee  a  breakage  of  these  dikes. 
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However,  the  original  owners  of  this  property  and 
their  successors  certainly  anticipated  that  there  could 
be  such  a  break  and  all  during  the  years  the  Denver 
Avenue  embankment  was  preserved  and  maintained 
to  protect  them  against  any  emergency.  Evidently  the 
landowners  of  District  No.  1  also  anticipated  that  there 
could  be  such  a  break,  as  must  be  inferred  from  the  fact 
that  this  District  was  never  developed,  at  least  the 
major  portion  of  it,  until  the  appellee  constructed  its 
housing  project.  They  well  should  have  anticipated  such 
a  possibility  by  reason  that  the  District  had  no  control 
whatsoever  over  this  railway  embankment  and  no  right 
to  repair,  maintain  or  strengthen  it  or  to  hook  on  to  it, 
and  the  railroad  companies  having  the  control  of  it  had 
no  obligation  v^^hatsoever  to  maintain  it  for  the  protection 
of  District  No.  1,  as  was  the  case  with  the  County  and 
the  Highway  Commission  as  to  the  Denver  Avenue 
embankment.  Engineer  Schanck  (T.  R.  256)  testified 
that  the  Denver  Avenue  embankment  was  "very  much 
more  effective"  than  the  railroad  fills. 

The  forethought  of  the  landowners  in  District  No.  2 
to  guard  against  the  breaking  of  dikes  in  adjoining 
districts  were  fully  and  well  justified  by  the  finding  of 
government  engineer  Diblee  in  his  flood  or  completion 
report  (Ex.  66;  R.  445)  in  which  he  recommends  many 
things  that  should  be  done  to  secondary  as  well  as  pri- 
mary dikes  to  guard  against  future  floods,  including  the 
elimination  of  this  underpass  through  Denver  Avenue 
embankment.  No  one  can  read  Mr.  Diblee's  report  with- 
out recognizing  that  there  may  always  be  anticipated  a 
break  in  either  a  primary  dike  or  secondary  dike,   re- 
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gardless  of  its  strength  and  efficiency.  Also  that  every 
feasible  guard  should  be  made  against  such  a  break  and 
no  guards  should  be  removed  or  destroyed. 

What  possible  right  could  the  appellee  gain  to  de- 
stroy District  No.  2's  dike  simply  because  it  or  anybody 
or  any  number  of  people  had  no  reason  to  anticipate  the 
breaking  of  the  railway  fill  in  the  adjoining  District? 

Item  4.   THE  COURT  FOUND  THAT: 

District  No.  2  made  no  effort  to  strengthen  Denver  Avenue 
embankment  although  it  was  ^^nore  than  three  times  the 
size  of  any  primary  dike  and  the  County  and  Highway 
Commission  had  a  written  obligation  to  and  did  main- 
tain it. 

COMPARISON  OF  DIKES 

The  Court  in  its  opinion  and  in  our  Assignment  of 
Error  VI  (R.   142)  said: 

"Neither  District  No.  1  nor  District  No.  2  ever 
spent  time  or  money  in  attempting  to  strengthen 
Denver  Avenue." 

It  will  be  remembered  that  the  landowners  in  this 
area  conveyed  the  right  of  way  to  the  County  in  con- 
sideration of  the  County  and  its  successors  maintaining 
the  fill  and  embankment.  There  is  no  showing  as  to  the 
value  of  this  land  but  if  it  had  been  protected  on  both 
the  east  and  west  as  is  maintained  by  the  Court's 
opinion,  this  land  would  have  been  of  very  considerable 
value.  There  was  set  aside  for  highway  and  for  the  toes 
of  the  fill  a  strip  of  ground  317.6  feet  in  width  and  a 
mile  or  two  in  length.  This  made  a  very  considerable 
consideration   for   the    maintenance   of   the    fill    by   the 
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County   and   its   successor,    the   Highway    Commission, 
especially  as  it  had  to  be  maintained  in  any  event. 

Now  as  to  the  failure  of  the  diking  districts  to  do 
anything  to  strengthen  this  embankment  or  to  request 
the  government  to  do  so.  It  would  seem  proper  here  to 
make  a  comparison  of  this  embankment  with  the  out- 
side and  primary  dikes  and  the  S.  P.  &  S.  Railway  fill, 
as  follows: 
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Width 
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Slope 
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70' 

12' 
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172' 

32' 
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The  above  tabulation  shows  the 
tion.  Subsequently  the  government 
only  of  the  outside  dikes  and  used 


original   construc- 

improved    a   part 

clay  and  silt  from 
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borrow  pits  (PTO  R.  21).  The  ring  levee  was  subse- 
quently improved  by  placing  a  three  foot  clay  em- 
bankment on  the  east  side  only  to  protect  against  water 
from  the  east  only  (PTO  R.  52).  The  Denver  Avenue 
embankment  was  built  only  to  33  feet  by  1928  which 
is  shown  in  the  reorganization  of  District  No.  2  (PTO 
R.  26).  Thereafter  the  height  v^as  raised  by  the  State 
Highway  Commission  to  37.6  feet  but  there  is  no  show- 
ing as  to  what  materials  were  used  (PTO  R.  22).  It 
will  be  noticed  that  the  only  two  embankments  which 
washed  out  in  the  flood,  the  railway  fill  and  the  ring 
dike,  were  the  only  ones  built  from  dry  sand. 

Now  let  us  make  some  comparisons  of  these  dikes 
as  follows: 

First:  Let  us  compare  Denver  Avenue  embankment 
with  the  north  levee,  that  being  the  strongest  dike  in 
construction,  the  largest  in  size  with  a  road  over  the 
top,  and  on  the  Columbia  River  side  subjected  to  the 
greatest  hazard.  This  comparison  shows  that  the  Den- 
ver Avenue  embankment  was  3.176  times  larger  in  base 
width  than  the  north  embankment  at  its  widest  point. 
It  shows  the  Denver  Avenue  embankment  was  in  excess 
of  three  times  the  crown  width  of  this  north  embank- 
ment at  its  widest  point.  The  original  construction  was 
the  same,  being  dredged  from  the  river  or  slough. 

This  comparison  shows  that  it  would  have  been 
nonsense  and  useless  for  District  No.  2  to  have  re- 
quested the  strengthening  of  the  Denver  Avenue  em- 
bankment or  to  undertake  it  themselves.  They  had  a 
contract  with  the  County  and  the  Highway  Commission 
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to  maintain  this  embankment  and  it  was  well  done. 
It  was  built  to  maintain  the  bridge  approach  over 
swampland  that  was  subject  to  being  overflowed  and 
necessarily  sufficient  in  height  and  sufficient  in  strength 
to  withstand  any  anticipated  flood  and  it  gave  far 
greater  protection  than  any  outside  dike. 

Second:  Now  compare  the  Denver  Avenue  em- 
bankment with  the  railroad  fill  which  washed  out. 
Here  the  Denver  Avenue  embankment  was  almost 
twice  the  width  at  the  base  as  the  railway  fill  and  al- 
most three  times  the  width  at  the  top.  It  had  side  slopes 
almost  double.  The  railroad  embankment  was  subject 
to  heavy  traffic  by  the  railroad  companies.  The  Denver 
Avenue  was  subjected  to  heavy  traffic  by  highway.  The 
Denver  Avenue  embankment  was  dredged  whereas  the 
railroad  embankment  was  made  from  dry  sand  over 
piling.  The  County  and  Highway  Commission  were 
under  contract  to  maintain  the  embankment  and  it  was 
expected  to  be  subject  to  side  water  pressure.  When 
the  railway  fill  was  built  it  was  not  subject  to  side  pres- 
sure (PTO  R.  38)  and  neither  District  had  the  right 
to  so  subject  it. 

Third:  Now  compare  the  ring  dike  with  the  outside 
dikes  around  District  No.  2.  The  ring  dike  was  shown 
to  be  100  feet  at  the  base.  The  outside  dikes  100  feet 
with  the  exception  of  a  part  of  the  south  dike  which 
was  only  70  feet.  The  crown  width  was  12  feet  on  all 
outside  dikes  with  the  exception  of  the  north  dike  on 
Columbia  River  which  was  from  20  to  30  feet.  The 
ring  dike  was   12  feet.   This  comparison  in  size  makes 
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it  very  obvious  why  the  landowners  in  District  No.  2 
assumed  that  the  ring  dike  was  sufficient  for  their  pro- 
tection as  it  was  about  the  same  size.  The  difficulty, 
however,  was  that  there  were  many  hidden  defects  in 
the  ring  dike  which  could  not  be  observed  by  a  layman 
and  could  only  be  determined  by  an  engineer  after 
thorough  investigation.  These  hidden  defects  were  as 
follows : 

(1)  The  ring  dike  was  built  of  day  sand  (PTO 
R.   50). 

(2)  There  was  a  clay  bank  placed  on  the  east  side 
for  the  protection  against  water  coming  from  the  east 
only,  whereas  no  similar  protection  was  given  for  its 
west  side  to  protect  from  water  coming  from  the  west 
(PTO  R.  52). 

(3)  A  concealed  culvert  was  run  under  and  through 
this  ring  dike  for  the  purpose  of  draining  water  from  west 
to  east  from  Peninsula  Drainage  District  No.  1  to  Pen- 
insula Drainage  District  No.  2.  There  was  a  floodgate 
on  the  east  side  to  prevent  water  entering  this  cluvert 
from  the  east  but  there  was  no  similar  floodgate  on  the 
west  to  prevent  water  from  running  from  west  to  east 
(PTO  R.  52,  53).  It  was  this  culvert  that  probably 
started  the  washing  out  of  this  rink  dike  (Ex.  66,  quoted 
in  Statement). 

(4)  There  was  a  water  pipe  run  through  this  ring 
dike  of  considerable  size  (Ex.  66,  quotation  in  State- 
ment). 

(5)  Cracks  and  sloughs  appeared  in  this  ring  dike 
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which  the  Housing  Authority  employees  covered  over 
so  they  could  not  be  seen  by  the  ordinary  observer 
(PTO  R.  54,  Tr.  R.  200,  Ex.  32  R.  364).  However,  at 
the  time  of  the  flood  this  crack  apparently  showed  up 
(Ex.  66,  R.  449). 

This  comparison  it  seems  to  us  shows  very  clearly 
why  no  greater  fuss  was  created  by  the  landowners  in 
District  No.  2  during  the  period  between  the  building 
of  the  ring  dike  and  the  flood,  there  being  nothing 
which  they  could  observe  to  indicate  that  the  ring  dike 
was  not  built  for  their  protection. 

Fourth:  Now  compare  the  Denver  Avenue  embank- 
ment with  the  ring  dike  which  was  built  at  the  same 
spot  and  the  same  elevation.  The  Denver  Avenue  em- 
bankment is  shown  to  be  3.176  times  in  width  at  the 
base  than  the  ring  dike.  Denver  Avenue  is  shown  to  be 
lYz  times  in  crown  width  as  the  ring  dike  at  its  widest 
point.  The  Denver  Avenue  embankment  has  slopes  of 
1  and  3  as  against  1  on  1^.  The  Denver  Avenue  em- 
bankment was  dredged,  whereas  the  ring  dike  was  made 
of  dry  sand.  The  Denver  Avenue  embankment  was 
necessarily  built  to  v/ithstand  side  water  pressure  from 
either  side,  whereas  the  ring  dike  was  built  to  withstand 
pressure  only  from  the  east  side.  The  ring  dike  was 
also  subject  to  the  many  hidden  defects  above  men- 
tioned. 

The  Statutes  of  the  State  of  Oregon,  Sec.  123-216, 
O.C.L.A.,  ORS  551.140,  required  the  appellee  to  afford 
equal  protection  to  District  No.  2  when  it  cut  the 
underpass. 
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So  it  clearly  appears  that  tlie  Denver  Avenue  em- 
bankment was  a  "monster"  when  compared  to  any 
dikes  in  the  District.  Yet  the  Court  held  that  is  was 
entirely  worthless  except  for  the  protection  of  the  ap- 
pellee's investment  against  the  overtopping  or  breaking 
of  the  outside  dikes  to  the  east. 

Item  5.   THE  COURT  FOUND  THAT: 

Dependence  on  Denver  Avenue  embankment  was  an  after- 
thought, although  appellants  had  anticipated  its  need  33 
years  before  the  flood  and  had  provided  for  it  to  always 
be  maintained  and  had  always  relied  upon  it. 

The  Court,  on  page  3  of  its  opinion  (R.  130)  set 
forth  in  Assignment  of  Error  No.  1(b)  said  (Para- 
graph 3): 

"This  is  a  case  of  after- thought,  not  forethough, 
on  the  part  of  plaintiffs  and  District  No.  2." 

Just  how  the  Court  could  arrive  at  this  conclusion 
is  hard  to  conceive.  It  seems  to  the  appellants  that 
there  could  hardly  be  a  case  where  more  forethough  was 
shown  by  the  original  owners  of  this  property.  It  will 
be  remembered  that  the  deed  given  by  Peninsula  In- 
dustrial Company  to  the  County  was  given  about  two 
and  one-half  years  before  the  organization  of  either 
District  No.  1  or  District  No.  2,  at  a  time  when  the 
property  was  unprotected  by  dikes.  The  highway  was 
constructed  but  not  to  its  ultimate  height  during  that 
period.  The  Peninsula  Industrial  Company  forsaw  at 
that  time,  thirty-three  years  before  the  flood,  that  if  an 
embankment  duplicating  the  bridge  approach  and  un- 
broken   was    built    across    this    swamp    land    it    would 
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necessarily  have  to  be  sufficient  in  height  to  top  any  of 
the  annual  floods  which  might  be  anticipated  and 
which  were  always  certain  to  come.  Also,  that  it  would 
have  to  be  built,  as  bridge  approaches  usually  are,  to 
withstand  the  water  pressure,  otherwise  the  highway 
would  have  been  v/ashed  out  annually.  The  Peninsula 
Industrial  Company  foresaw  that  this  sort  of  an  em- 
bankment with  a  highway  over  it  carrying  heavy  traffic 
continually  and  with  it  having  to  be  maintained  by 
the  County  and  its  successors  that  it  would  make  an 
excellent  protection  against  flood  water.  They  had  the 
foresight  to  provide  just  such  an  embankment  and  their 
right  to  use  it.  It  was  thereafter  continually  main- 
tained until  destroyed  by  the  cutting  of  the  underpass 
by  the  government  and  was  continually  used  for  flood 
protection. 

There   is  no   evidence  whatever  that  would  justify 

any    conclusion    that    the    right   of  the    landowners    to 

rely  upon  this  embankment  as  a  western  protection 
was  an  afterthought. 

Hem  6.  THE  COURT  FOUND  THAT: 

No  objections  were  made  to  the  cutting  of  the  underpass, 
although  appellee  gave  no  notice  oi  intention  to  cut  same 
and  strenuous  objections  were  made  to  the  Highway 
Commission  against  it. 

In  Assignment  of  Error  No.  Ill,  referring  to  Finding 

of  Fact  No.  4,  (R.  141)  we  find  this  statement: 

"No  protest  against  construction  of  the  underpass 
was  made  by  District  No.  2.  A  resolution  mildly 
suggesting  objections  to  the  construction  of  the 
underpass  without  a  stop- log  structure  was  passed 
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by  its  board  of  directors,  but  it  seems  never  to 
have  been  called  to  the  attention  of  anyone  outside 
that  group." 

Just  what  rights  the  government  could  obtain  to 
cut  an  underpass  through  Denver  Aveune  embankment 
thus  destroying  the  protection  of  District  No.  2  by 
reason  of  it  not  being  objected  to,  it  is  not  explained, 
although  counsel  for  appellee  seem  to  make  quite  a 
point  of  it.  Examining  the  facts,  however,  we  find  there 
is  no  justification  for  this  finding.  So  far  as  the  F.P.H.A. 
was  concerned  no  notice  whatever  was  given  to  District 
No.  2  or  either  District  of  any  intention  to  cut  any  such 
underpass,  nor  any  opportunity  for  them  to  object. 
They  began  cutting  this  underpass  under  contract  on 
the  2nd  day  of  November,  1942,  ten  days  before  they 
procured  a  permit  from  the  State  Highway  Commission 
(PTO  R.  49).  So  far  as  the  F.P.H.A.  is  concerned  their 
action  was  another  Pearl  Harbor.  They  simply  started 
cutting  the  underpass  without  any  authority  or  ne- 
gotiations whatsoever  with  the  District. 

On  October  26,  1942,  at  the  annual  meeting  of  the 
landowners  of  Peninsula  Drainage  District  No.  2,  we 
find  in  their  minutes  (Ex.  No.  29  R.  341)  the  following: 

"Considerable  discussion  ensued  concerning  the 
underpass  between  Kaiserville  and  Peninsula 
Drainage  District  Number  One  and  our  District. 
It  was  decided  that  the  Union  Avenue  right-of-way 
has  no  connection  with  our  district  and  it  is  up  to 
the  United  States  Engineers  and  the  State  Highway 
Commission  to  adjudicate  any  differences  concern- 
ing the  effect  on  the  drainage  by  the  construction 
of  this  underpass." 
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The  minutes  of  t±ie  meeting  of  the  Board  of  Super- 
visors of  District  No.  2  under  date  of  November  2,  1942 
(Ex.  No.  30,  R.  343)  reveal  the  following  action  taken 
by  the  body: 

"Considerable  discussion  ensued  concerning  the 
underpass  at  Kaiserville  on  Denver  Avenue.  It  was 
decided  that  our  attorney  Mr.  Phipps  write  a  letter 
to  the  Oregon  State  Highway  Commission  to  see 
if  this  matter  could  not  be  rectified  so  that  our 
drainage  system  would  not  be  disrupted." 

At  the  special  meeting  of  the  Board  of  Supervisors 
of  April  19,  1943,  we  find  the  following  (Ex.  No.  31, 
R.  343): 

"It  was  suggested  that  the  Secretary  also  write  the 
Oregon  State  Highway  Commission  and  the  U.S. 
Engineers,  advising  them  that  the  underpass  on 
Denver  Avenue,  at  Vanport,  may  cause  trouble  in 
case  of  a  flood  by  dividing  Districts  #1  and  #2, 
and  that  Denver  Avenue  serves  as  a  dyke  between 
the  two  Districts.  The  Board  of  Directors  feel  that 
a  stop-log  should  be  erected  on  this  underpass." 

Mr.  Phipps  in  his  testimony  (Ex.  No.  35)  testified 
that  he  contacted  Mr.  Baldock  of  the  State  Highway 
Commission,  he  being  at  that  time  the  President  of 
District  No.  1,  as  well  as  attorney  for  District  No.  2. 
Mr.  Phipp's  testimony  shows  that  he  struggled  with  the 
Chief  Engineer  of  the  Highway  Commission,  Mr. 
Baldock  (Ex.  35,  R.  427,  429),  complaining  about  the 
unaerpass  but  that  Mr.  Baldock  arbitrarily  refused  to 
recognize  that  the  District  had  any  rights  in  the  em- 
bankment. Mr.  Phipps  in  this  testimony  (Ex.  35, 
R.   427)    said: 
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"I  took  it  up  with  the  State  Highway  Department. 
I  made  objections,  both  orally  and  in  writing,  to 
the  Highway  Department  with  reference  to  the 
underpass.  I  maintained  the  Highway  Department 
had  no  right  to  cut  a  hole  in  our  dike,  and  I  always 
understood  that  Denver  Avenue  was  one  of  the 
dikes  of  the  District." 

Mr.  Baldock  in  his  testimony  (TR.  R.  251,  255),  ac- 
knowledged that  Mr.  Phipps  had  complained.  He 
acknowledged  that  he  knew  that  both  Districts  claimed 
the  Denver  Avenue  embankment  as  a  dike  but  denied 
that  they  had  any  right  to  do  so.  At  the  same  time 
he  admitted  that  he  had  not  seen  the  agreement  con- 
tained in  the  deed  by  which  the  County  acquired  the 
highway,  that  is,  the  deed  giving  the  Districts  the  right 
to  use  the  Denver  Avenue  embankment.  Mr.  Baldock 
tried  to  hedge  somewhat  about  the  claims  of  District 
No.  2,  but  it  must  be  remembered  at  that  time  the 
damage  had  been  done;  that  no  one  in  District  No.  1 
had  any  claim  to  the  failure  of  the  Denver  Avenue 
embankment  because  the  water  came  from  the  west, 
whereas  the  landowners  in  District  No.  2  were  at  that 
time  making  claims  for  damages. 

The  evidence  shows  that  there  was  no  action  that 
could  have  been  taken  and  no  objection  that  could 
have  been  made  on  behalf  of  District  No.  2  to  prevent 
the  construction  of  the  underpass  short  of  a  suit  to 
enjoin.  Also,  that  the  construction  was  started  and 
completed  so  rapidly  that  there  was  little  time  for  such 
an  action.  The  evidence  also  shows  that  the  F.P.H.A. 
started  building  the  ring  dike  almost  immediately.  It 
must  be  inferred  from  this  that  the  landowners  in  Dist- 
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rict  No.  2  assumed  that  this  dike  was  being  built  for 
the  protection  of  both  Districts,  particularly  since  the 
statutes  placed  that  duty  upon  the  one  cutting  the 
underpass.  It  is  well  settled  law  in  the  State  of  Oregon 
that  inferences  of  this  nature  are  sound  evidence,  Donis 
vs.  Sawyer's  Service  Inc.,  143  Or.  433.  So  it  would  seem 
that  the  appellee  has  nothing  to  rely  upon  or  support 
this  contention,  and  in  any  event  no  rights  could  be  ob- 
tained to  do  something  unlawful  and  wrongful  merely 
by  failure  of  the  affected  party  to  object. 

Item  7.   THE  COURT  FOUND  THAT: 

The  appellee  owed  a  duty  to  protect  against  the  under 
pass  but  owed  no  SLich  duty  because  the  appellants  failed 
to  protect  against  it  themselves  after  the  appellee  had 
wrongfully  cut  it. 

On  the  seventh  page  of  the  Court's  opinion  (R.  134) 

set    forth    in    the    sixth    paragraph    of    Assignment    of 

Error  No.  1(b),  the  Court  said: 

"It  is  true  that  one  who  destroys  a  dike  against 
flood  waters  would  be  liable  for  damage  proxi- 
mately caused  thereby.  But  for  six  years  after  the 
underpass  was  cut  and  the  ring  levee  constructed, 
the  Drainage  District,  which  had  the  continuous 
duty  of  maintenance,  strengthening  and  repair,  did 
not  do  anything  Vv^ith  either  Denver  Avenue  or  the 
western  embankment.  *  *  ^'" 

And    in    the    seventh    paragraph    of    Assignment    of 

Error  No.  1(b),  the  Court  in  its  opinion  said  (R.  137): 

"Here,  the  United  States  is  not  liable.  The  govern- 
ment owed  no  duty  to  these  landov/ners." 

In  Assignment  of  Error  No.  VI,  the  Court  said  in 
its  Finding  No.  8  (R.  143): 
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"Neither  Multnomah  County,  the  State  of  Oregon, 
the  United  States  nor  anyone  else  has  or  had  any 
obligation  to  maintain  Denver  Avenue  for  flood 
protection  purposes." 

And  in  Assignment  of  Error  No.  VIII,  referring  to 

Finding  No.  10  (R.  144),  it  is  said: 

"District  No.  2  and  not  the  United  States  had  the 
duty  of  providing  flood  protection  for  lands  within 
the  District.  District  No.  2  had  ample  opportunity 
after  the  Denver  Avenue  underpass  and  the  ring 
levee  were  constructed  to  provide  further  flood 
protection  for  district  lands." 

And  in  Assignment  of  Error  No.  XIII,  referring  to 

Finding  No.  16  (R.  146),  the  Court  said: 

"The  United  States  has  proved  facts  sufficient  to 
establish  that  it  had  no  duty  to  protect  plaintiffs 
or  their  property,  that  nothing  done  or  left  un- 
done by  the  United  States  or  its  employees  con- 
stituted a  violation  of  any  right  of  plaintiffs,  and 
that  there  is  no  proof  of  any  wrongful  act  or  omis- 
sion on  the  part  of  the  United  States  or  its  employ- 
ees. 

No  mention  whatever  is  made  of  the  Statutes  of 
the  State  of  Oregon  which  provided  for  such  duty 
(Section  123-216  O.C.L.A.,  ORS  551.140).  No  attempt 
is  made  either  by  the  appellee  or  the  Court's  opinion 
or  its  Findings  to  answer  this  provision  of  the  Statute 
except  by  ignoring  it.  This  Section  as  found  in  O.C.L.A. 
refers  to  irrigation  districts  but  is  made  applicable  to 
Drainage  Districts  by  Section  123-206.  This  section  of 
law  is  quoted  in  the  Statement  of  the  Case  but  it  is 
short,  and  for  the  convenience  of  the  Court  is  here 
copied  again: 
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"REALIGNMENT  OF  DIKES  BY  LAND- 
OWNER: PROCEDURE:  EXPENSE:  OWNER- 
SHIP OF  NEW  DIKE.  Any  person  through  whose 
lands  dikes  shall  have  been  constructed  under  this 
act  may  be  allowed  to  construct  a  dike  upon  new 
lines  between  any  two  points  on  the  original  line. 
In  such  case  the  owner  shall  file  application  with 
the  count}^  court,  giving  a  plat  of  the  proposed 
change,  and  indorsed  by  the  superintendent  of  the 
district.  If  the  court  is  satisfied  that  the  change  is 
not  detrimental  to  the  district,  the  application  shall 
be  granted.  The  applicant  shall  construct  the  new 
dike  at  his  own  expense,  and  up  to  the  standard 
of  the  original,  of  which  fact  the  superintendent 
shall  be  the  judge.  The  dike  thus  constructed  shall 
become  the  property  of  the  district  in  the  same 
manner  as  the  original,  and  subject  to  the  same 
regulation,  and  the  right  of  way  of  the  original 
dike  thereon  becomes  vacated." 

In  addition  to  this  section  of  the  statute  making  it 
incumbent  upon  one  cutting  the  dike  to  provide  sub- 
stitute and  equivalent  protection,  the  Court,  it  seems 
to  us,  contradicts  itself  when  it  said,  on  page  7  of  its 
opinion  (R.   134),  as  follows: 

"It  is  true  that  one  who  destroys  a  dike  against 
flood  waters  would  be  liable  for  damage  caused 
thereby." 

Thus  the  Court  seems  to  adopt  the  strange  theory 
that  while  the  United  States  would  be  liable  for  dam- 
ages for  having  destroyed  the  dike  (the  Denver  Avenue 
embankment)  it  had  no  such  liability  because  the  ap- 
pellants themselves  did  nothing  to  protect  it.  This,  in 
spite  of  the  fact  that  the  government  had  made  it  om- 
possible  for  the  landowners  themselves  to  protect 
against  the  underpass  by  taking  all  of  the  ground  on 


70 

the  east  side  thereof  on  which  a  ring  dike  could  be 
constructed.  The  alternative  thereto,  as  suggested  by 
the  Court,  being  the  condemnation  of  the  railway  fill 
and  reconstruction  thereof.  That  would  require  the 
foresight  to  determine  where  the  break  would  occur. 
A  difficult  undertaking. 

The   right   designed   to   protect   against   interference 

with  dikes  was  discussed  in  Loveless  vs.  Ruff  corn,   143 

Iowa  221,  121  N.W.  1034,  wherein  the  Court  said: 

'Tn  the  spring  of  1858  certain  legal  proceedings 
were  had  before  the  County  Judge  of  Harrison 
County  under  a  statute  then  in  force  providing  for 
the  construction  of  the  levee  in  question  for  the 
general  purpose  above  indicated.  By  such  proceed- 
ings a  highway  was  also  established  along  the  line 
of  the  levee  in  question;  the  embankment  of  the 
levee  being  also  the  traveled  grade  of  the  highway. 
In  pursuance  of  such  proceedings  the  levee  in 
question  was  constructed,  and  has  always  been 
known  as  the  "noyes  Levee."  Its  north  end  began 
at  the  north  line  of  the  land  now  owned  by  appel- 
lant, at  some  distance  west  of  his  northeast  corner, 
and  extended  in  a  southerly  direction,  bearing 
slightly  to  the  west  for  a  distance  of  one  mile  and 
a  quarter.  Its  southern  terminus  was  therefore  a 
quarter  of  a  mile  south  of  the  south  line  of  the  land 
now  owned  by  the  appellant.  The  embankment 
was  constructed  to  a  height  of  two  feet,  and  with- 
out any  opening  of  its  full  length,  and  it  has  been 
so  maintained  for  the  50  years.  It  has  always  been 
effective  for  the  purpose  of  its  construction,  and 
has  always  protected  the  land  on  either  side  from 
the  overflow  of  water.  That  it  has  always  been  ac- 
cepted and  acquiesced  in  by  the  several  owners  of 
the  land  contained  in  the  tract  is  without  sub- 
stantial dispute.  That  such  long  acquiescence  in 
such  levee  as  a  part  of  the  drainage  scheme  of  the 
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locality  is  effective  to  confer  rights  upon  land- 
owners protected  thereby  is  settled  by  our  previous 
decisions.  *  *  *  Whether  the  tile  drain  so  laid  would 
have  the  effect  of  transferring  flood  waters  from 
one  side  to  the  other  we  have  no  occasion  now  to 
consider.  From  the  evidence  in  this  record  it  would 
be  very  difficult  to  reach  a  satisfactory  conclusion. 
Appellant  has  no  legal  right  to  cut  the  levee,  even 
temporarily,  and  thus  endanger  the  property  of  his 
neighbors.  He  suggests  no  method,  nor  purpose  on 
his  part,  to  lay  such  tile  without  cutting  the  levee." 

We  wish  to  call  the  Court's  attention  to  Contention 

No.  23  of  the  appellee  set  forth  in  PTO   (R.  96,  97): 

"That  the  law  regards  flood  waters  as  a  common 
enemy  against  which  each  person  is  entitled  to 
protect  himself  as  and  to  the  extent  he  sees  fit  and 
with  no  obligation  to  protect  any  other  person; 
that  the  ring  levee  adjacent  to  the  Denver  Avenue 
underpass  was  intended  to  protect  the  Vanport 
residents  and  the  v$25,000,000  investment  of  the 
United  States  in  Vanport  in  the  event  that  the  pri- 
mary levees  of  Peninsula  Drainage  District  No.  2, 
which  were  lower  than  those  of  Peninsula  Drain- 
age No.  1,  were  overtopped  by  flood  waters;  that 
plaintiff,  althought  he  had  no  rights  in  connection 
with  the  construction  or  maintenance  of  the  ring 
levee,   was   greatly  benefited   by   its   existence." 

We  agree  with  this  statement  of  the  law  to  the  effect 
that  any  person  has  the  right  to  protect  himself  against 
flood  as  and  to  the  extent  he  sees  fit.  He  may  do  so,  of 
course,  so  long  as  he  does  not  harm  others  by  his  acts. 
Also,  he  would  owe  no  duty  to  a  third  party  to  make 
his  protection  benefit  that  third  party,  unless,  as  in  this 
case,  he  owed  a  duty  to  that  third  party  for  some  other 
reason,  such  as  destroying  of  the  Denver  Avenue  em- 
bankment in  this  case.  It  follows,  also,  that  if  one  party 


72 

provides  such  protection  for  himself  to  such  an  extent 
as  he  sees  fit,  no  third  party  would  have  the  right  to 
destroy  that  protection  by  cutting  underpasses  through 
it  or  otherwise. 

This  contention  on  the  part  of  the  appellee  seems 
to  set  forth  just  the  law  that  the  appellants  are  con- 
tending for.  Appellee  has  attempted  no  explanation 
as  to  why  the  appellants  did  not  have  the  same  rights 
as  the  appellee  to  provide  for  themselves  such  pro- 
tection against  floods  as  they  see  fit  and  to  such  an 
extent  as  they  might  see  fit.  In  this  case  the  ap- 
pellants had  provided  themselves  with  the  protection 
afforded  by  Denver  Avenue  embankment.  Under  the 
appellee's  contention  above  set  forth,  as  well  as  under 
the  appellant's  theory  of  the  case,  the  appellants  had  a 
perfect  right  to  provide  this  protection  for  themselves. 
It  follows  that  the  appellee  would  have  no  right  to 
destroy  that  protection. 

In  this  case  it  will  be  remembered  that  the  ap- 
pellee completely  destroyed  the  protection  provided 
by  the  appellants  for  themselves  and  adopted  that 
same  protection  for  their  own  exclusive  use  to  pro- 
tect their  own  dollar  investment.  We  can  see  no  rea- 
son why  the  same  legal  rights  would  not  apply  to  the 
appellants  as  well  as  to  the  appellee.  Neither  can  we 
see  that  it  would  make  any  difference  whether  the  em- 
bankment was  built  or  maintained  or  sufficient  for  a 
dike  so  long  as  the  appellants  had  the  right  to  rely  on  it. 
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Item  8.   THE  COURT  FOUND  THAT: 

District  No.  2  had  no  right  to  use  the  Denver  Avenue  em- 
bankment although  it  had  an  easement  thereior,  but 
F.P.H.A.  had  the  right  to  destroy  that  easement  and  to 
appropriate  the  embankment  for  its  ov^n  exclusive  use 
without  any  such  easement  or  agreement  therefor. 

Attempts  were  made  in  the  findings  to  prove  that 
District  No.  2  had  no  right  to  rely  on  the  Denver  Ave- 
nue Fill.  These  seem  to  stem  from  the  quotation  of  the 
lower  court  appearing  in  Note  No.  10  at  the  bottom 
of  page  6  of  the  Court's  opinion  (R.  133,  134)  set  forth 
in  Assignment  of  Error  1(b).  In  this  note  the  Court 
quotes  from  the  deed  given  by  Peninsula  Industrial 
Company  to  the  County  of  Multnomah  conveying  the 
right  of  way.   The  Court  quotes  from  that  as  follows: 

"  *  *  *  This  conveyance  is  made  upon  the  following 
express  conditions:  *  *  *  (a)  *  *  *  Multnomah 
County  shall  *  *  *  construct  ^=  *  *  a  fill  and  em- 
bankment *  *  *  and  shall  *  *  *  provide  and  there- 
after maintain  a  public  highway  [thereon]  *  *  *." 

Here  again  the  words  taken  from  the  provisions  of 
the  deed  are  accurate  but  by  leaving  out  the  meat  of 
that  provision  the  quotation  emasculates  the  agree- 
ment. The  provision  of  the  deed  from  which  these 
words  were  taken  read  as  follows: 

"(a)  That  said  Multnomah  County  shall  within 
three  years  (3)  from  the  date  of  this  conveyance 
construct  or  cause  to  be  constructed,  and  there- 
after maintain  upon  that  part  of  the  tract  of  land 
hereinafter  described  as  Parcel  B,  which  is  north 
of  the  north  bank  of  Columbia  Slough,  a  iill  and 
embankment  which  shall  as  far  as  possible  dupli- 
cate the  fill  and  embankment  to  be  constructed  by 
said   Multnomah    County    upon   Parcel   A   as   des- 
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cribed  herein,  the  west  side  line  of  the  crown  of  said 
fill  or  embankment  to  coincide  substantially  with 
the  west  side  line  of  said  Parcel  B  and  shall  within 
said  period  provide  and  thereafter  maintain  a  public 
highway  over  said  Parcel  B  which  shall  be  reason- 
ably sufficient  for  the  accommodation  of  public 
travel  thereove  *  *  *," 

(We  have  emphasized  the  works  taken  from  this 
and  quoted  by  the  Court  above.) 

It  is  readily  seen  from  this  that  the  agreement  was 
to  within  three  years  construct:  and  thereafter  main- 
tain an  embankment  which,  by  other  parts  of  the  deed, 
the  grantors  had  the  right  to  use.  The  grantors  were 
not  interested  particularly  in  a  highway  but  were  willing 
to  grant  the  right  of  way  on  condition  that  the  County 
would  construct  its  roadway  upon  an  embankment,  not 
a  trestle,  that  it  would  do  so  within  a  period  of  three 
years,  and  after  that  it  would  thereafter  maintain  the 
same.  No  arguments  should  be  necessary  to  show  that 
the  Court's  interpretation  of  this  contract  is  contra- 
dicted by  the  PTO. 

It  will  also  be  remembered  that  the  same  deed  pro- 
vided for  mutual  easements.  The  County  owned  only 
an  80  foot  strip,  whereas  the  Highway  and  the  embank- 
ment had  a  width  of  317.6  feet  at  the  base,  the  toe  of 
the  fill  being  upon  private  owned  property.  It  remained 
as  private  property  until  that  portion  of  it  upon  which 
the  ring  dike  was  built  was  taken  over  by  the  govern- 
ment for  the  purpose  of  building  the  ring  dike.  Even 
though  the  title  to  this  portion  of  it  would  be  in  the 
government,  it  would  still  remain  private  property  for 
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the  purpose  of  this  proceeding.  This  would  leave  118.8 
feet  on  either  side  of  the  fill  on  private  property  and 
within  the  District,  with  the  easement  to  use  the  entire 
fill.  When  the  government  took  over  this  property  for 
the  purpose  of  building  this  ring  dike  it  expressly  took  it 
subject  to  the  District's  easement  (Ex.  78,  R.  471). 

It  shouldn't  be  necessary  to  go  into  the  question  of 
the  rights  of  the  abutting  owners  to  highways  in  view 
of  this  specific  agreement,  this  easement  and  this  pri- 
vately owned  portion  of  the  fill.  However,  even  without 
any  of  this  it  is  the  contention  of  the  plaintiff  that  the 
abutting  owners  would  have  the  right  to  depend  upon 
this  embankment  for  any  purpose  not  inconsistent  with 
its  use  as  a  highway  thereover.  We  do  wish,  however,  to 
call  the  Court's  attention  to  the  statement  of  the  law  on 
this  point,  set  forth  in  125  Am.  Jur.  p.  432,  Sec.  135, 
which  is  as  follows: 

"Where  the  fee  is  in  the  abutting  owner,  his  title 
is  not  a  contingent  interest  or  a  mere  expectancy, 
but  is  a  present  subsisting  ownership  of  the  fee.  He 
has  full  dominion  and  control  over  the  land,  and 
all  the  rights  of  an  absolute  owner  of  the  soil,  sub- 
ject only  to  the  easement  and  servitude  in  favor 
of  the  public.  He  may  use  the  land  for  his  own 
purposes  in  any  way  not  inconsistent  with  the 
public  easement,  and  is  entitled  to  all  profit  and 
advantage  which  may  be  derived  therefrom.  But 
his  right  in  the  street  or  highway  as  a  highway  in 
so  far  as  respects  the  right  of  passage  and  travel 
thereover  is  simply  equal  to  and  in  no  sense  greater 
than  that  of  the  general  public." 

Many  cases  are  cited  by  this  authority  in  support  of 
this,  but  since  in  this  case  the  appellants  had  in  addi- 
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tion  a  specijfic  agreement  to  make  use  of  the  fill  further 
citations  should  seem  to  be  unnecessary. 

The  Court  seemed  to  take  the  position  that  District 
No.  2  had  no  right  to  use  Denver  Avenue  embankment 
although  it  had  an  easement  therefor  with  a  contract 
providing  it  should  be  maintained.  But  on  the  other 
hand,  the  F.P.H.A.  had  the  right  to  destroy  this  ease- 
ment and  the  protection  afforded  to  District  No.  2  and 
to  appropriate  the  embankment  for  its  own  exclusive 
protection.    And  this  without  any  contract. 

Item  9.   THE  COURT  FOUND  THAT: 

The  appellants  failed  to  protect  against  the  underpass  by 
construction  oi  dikes  themselves.whereas  the  appellee  had 
made  that  impossible.  The  ring  dike  as  built  afforded 
District  No.  2  some  protection,  whereas  it  was  only  a  con- 
cealed trap. 

In  Finding  No.  4  (R.  141),  Assignment  of  Error  No. 
Ill,  the  Court  said: 

"For  the  convenience  of  persons  living  in  both 
districts  an  underpass  through  Denver  Avenue  Fill 
was  built  with  federal  funds." 

There  is  no  evidence  whatever  that  this  was  built 
for  the  convenience  of  District  No.  2.  The  circumstances 
contradict  this  statement.  There  was  no  way  of  passage 
through  this  underpass  from  one  district  to  the  other 
because  it  was  blocked  off  by  the  ring  levee  built  for 
their  own  protection.  Therefore,  there  was  no  possible 
use  which  District  No.  2  could  make  of  this  underpass 
and  no  possible  grounds  upon  which  it  can  be  said  it 
was  built  for  the  convenience  of  District  No.  2. 
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In  the  Court's  opinion  (R.  128)  Assignment  of  Error 

1(b),  third  paragraph,  the  Court  said: 

"However,  upon  protest  of  District  No.  1,  a  ring 
levee  was  built." 

This   is   refuted   in   the    Contentions   of   the   United 

States,   Contention  No.   23    (PTO   R.   96),   where  it  is 

said: 

"That  the  ring  levee  adjacent  to  Denver  Avenue 
Underpass  was  intended  to  protect  the  Vanport 
residents  and  the  $25,000,000  investment  of  the 
United  States  in  Vanport  *  *  *." 

It  is  also  contradicted  by  the  evidence  of  Mr.  Phipps 
(Ex.  35,  R.  429),  wherein  Mr.  Phipps  testified  that  he 
objected  strenuously  to  the  Highway  Commission  as  to 
the  construction  of  the  underpass.  At  that  time  he  was 
the  President  of  the  Board  of  Supervisors  of  District 
No.  1  and  he  was  also  attorney  for  District  No.  2.  He 
objected  to  the  construction  of  any  underpass  without 
adequate  protection  equivalent  to  the  highway  embank- 
ment. The  United  States  at  that  time  owned  the  major 
portion  of  District  No.  1  upon  which  it  constructed  its 
housing  project.  However,  the  underpass  was  entirely 
built  for  the  interests  of  the  government  and  protection 
which  it  gave  to  the  balance  of  District  No.  1  was  only 
incidental,  and  the  construction  of  the  underpass  was 
made  over  their  protest. 

As  set  out  in  Assignment  of  Error  No.  1(b),  fourth 

paragraph,  in  the  Court's  opinion   (R.   130),  the  Court 

said: 

"The  government  did  not  construct  or  have  control 
over  Denver  Avenue  or  the  bypass,  although  this 
was  built  with  federal  funds  *  *  *." 
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This  statement  is  contradicted  by  Ex.  No.  23  (R. 
293)  which  was  a  contract  between  the  Highway  Com- 
mission and  F.P.H.A.  In  that  contract  the  F.P.H.A. 
specifically  agreed  to  construct  this  bypass  and  the 
Highway  Commission  agreed  to  furnish  plans  for  the 
same  and  to  maintain  it  during  the  period  of  the  war  at 
the  expense  of  F.P.H.A.,  after  which  there  was  no  ar- 
rangement or  agreement  as  to  its  maintenance.  This 
contract,  we  believe,  shows  that  this  was  entirely  con- 
structed for  a  private  way  to  the  housing  project; 
that  F.P.H.A.  had  full  control  over  it  at  all  times,  which 
is  contradictory  to  the  above  quoted  statement. 

On  page  7  of  the  Court's  opinion  (R.  134)  set  forth 

in  the  sixth  paragraph  of  Assignment  of  Error  No.  1(b), 

the  Court  said: 

"But  for  six  years  after  the  underpass  was  cut  and 
the  ring  levee  constructed,  the  Drainage  District, 
which  had  the  continuous  duty  of  maintenance, 
strengthening  and  repair,  did  not  do  anything  either 
with  Denver  Avenue  or  the  western  embankment. 
All  this  time,  the  District  possessed  sovereign  power 
of  eminent  domain  and  assessment  for  these  express 
purposes." 

About  the  same  language  appears  in  Finding  No.  10 

(R.    134)    our  Assignment  of  Error  No.   VHI,  and  we 

find  this  additional  language  from  the  Court's  opinion 

(R.  144): 

"District  No.  2  had  ample  opportunity  after  the 
Denver  Avenue  underpass  and  the  ring  levee  were 
constructed  to  provide  further  flood  protection  for 
district  lands." 

Now  let  us  analyze  these  statements.  The  Court  seems 
to  suggest  two  ways  in  which  this  underpass  could  have 
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been  protected  and  that  it  should  have  been  done  by 
District  No.  2.  We  know  of  no  other  way  that  it  could 
have  been  done  except  as  was  suggested  by  the  Court, 
1st,  by  the  condemning  of  the  railway  fills  upon  the 
west  side  of  District  No.  1,  a  mile  or  two  west  and  out- 
side of  the  District  and  being  in  the  hands  of  the  railroad 
condemnation,  repair  and  reconstruction  of  those  rail- 
road fills  which  were  a  mile  or  two  in  length.  Being  out- 
side of  District  No.  2.  This  would  have  required  the 
companies,  we  can  see  no  possibility  of  the  district  hav- 
ing any  right  of  eminent  domain  which  would  have 
permitted  this  action  even  had  the  District  been  in  a 
position  to  go  to  this  enormous  expense.  The  appellee 
owned  the  major  portion  of  District  No.  1,  in  fact  ap- 
proximately all  of  the  District  which  had  been  improved 
and  also  owned  a  considerable  portion  of  District  No. 
2.  Since  with  these  holdings  the  appellee  did  not  at- 
tempt to  rebuild  or  strengthen  this  railvv^ay  fill,  can  it 
be  assumed  that  it  would  have  been  willing  to  pay  its 
proportion  of  that  expense  or  was  it  the  District  Court's 
idea  that  the  balance  of  the  District  should  assume  this 
burden? 

The  other  suggested  way  was  to  build  a  ring  dike 
around  the  underpass  within  the  boarders  of  District 
No.  2.  This  property  had  already  been  condemned 
and  taken  over  by  the  United  States.  The  only  prop- 
erty upon  which  a  ring  dike  could  have  been  built  for 
this  purpose.  The  United  States  took  this  for  the  very 
purpose  of  building  a  ring  dike  and  did  build  one 
thereon  for  the  apparent  intent  and  purpose  of  building 
a  ring  dike  for  the  protection  of  both  Districts,   sup- 
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posedly  for  the  purpose  of  fulfilling  the  duty  imposed 
by  the  Statutes  of  Oregon  upon  the  United  States  to 
substitute  equal  protection  with  the  highway  embank- 
ment. There  was  nothing  in  the  construction  of  this 
ring  dike  which  would  put  a  layman  on  notice  that  it 
was  built  for  the  protection  of  waters  coming  from  the 
east  only  and  for  the  protection  of  the  government's 
housing  project  only.  In  any  event  we  do  not  believe 
that  the  District  would  have  any  right  of  eminent  do- 
main that  would  take  property  from  the  United  States 
government  or  the  railroads. 

In  the  Court's  opinion,  page  3  (R.  129),  set  out  in 
the  third  paragraph  of  Assignment  of  Error  No.  1(b), 
the  Court  said,  beginning  in  the  middle  of  the  para- 
graph : 

"As  is  readily  seen,  this  fill,  including  the  ring 
levee,  could  have  been  strengthened  as  a  part  of 
the  work  which  was  then  being  done  upon  the  other 
protective  works  of  the  two  districts  by  the  United 
States  engineers." 

As  to  the  highway  embankment,  it  has  already  been 
pointed  out  that  it  was  over  three  times  the  size  and 
strength  of  any  outside  primary  dike  and  that  it  had 
been  subjected  to  heavy  highway  traffic  for  a  period  of 
about  thirty-three  years  over  the  top,  so  there  was  no 
necessity  and  no  reason  for  asking  further  strengthening 
of  the  highway  embankment  and  undoubtedly  the  gov- 
ernment engineers  could  not  have  been  convinced  any 
such  strengthening  was  necessary  even  if  it  had  been 
requested.    In  addition  to  that  there  was  a  definite  spe- 
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cific  contract  on  the  part  of  the  County  and  Highway 
Commission,  its  successor,  to  maintain  it. 

As  to  the  failure  to  request  the  Government's  En- 
gineers to  strengthen  this  ring  dike  v/hile  the  work  was 
being  done  on  the  primary  dikes,  the  difficulty  is  that 
the  work  performed  by  the  government  engineers  on 
the  primary  dikes  in  District  No.  2  were  completed  in 
1940  (R.  22)  and  neither  this  underpass  nor  the  ring 
dike  were  constructed  by  F.P.H.A.  until  the  last  of  1942 
and  the  first  part  of  1943.  It  was  some  two  or  three 
years  before  the  underpass  was  even  thought  of.  Else- 
where in  the  opinion  the  Court  made  the  same  com- 
ment as  to  the  failure  of  District  No.  1  to  request  the 
strengthening  of  the  ring  dike  while  their  primary  dikes 
were  being  strengthened  by  the  government.  The  same 
applies  to  this.  The  work  done  by  the  government  on 
the  primary  dike  was  completed  in  1941  (R.  34)  or  two 
years  before  the  underpass  and  ring  dike  were  thought 
of. 

In  the  same  paragraph  the  opinion  of  the  Court  (R. 
130),  which  is  set  forth  in  the  third  paragraph  of  our 
Assignment  of  Error  No.  1(b)  the  Court  further  said: 

"This  ring  levee  did  in  fact  afford  some  protection 
to  the  lands  of  District  No.  2,  since  it  delayed  the 
waters  which  rushed  into  District  No.  1  when  the 
v/estern  embankment  failed." 

The  delay  between  the  breaking  of  the  railway  fills 
and  the  ring  dike  was  thirty  hours.  The  principal  dam- 
age resulting  to  the  appellants  was  to  their  real  prop- 
erties and  their  improvements  thereon.    Just  what  bene- 
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fit  this  delay  could  have  been  to  these  appellants  so  far 
as  their  real  property  is  concerned  it  is  impossible  to 
conceive.  As  we  see  it,  it  made  no  difference  to  the  ap- 
pellants and  the  damage  that  resulted  to  them  whether 
the  dike  broke  on  May  30th  between  4:00  and  4:30 
P.M.  or  9:00  P.M.  on  May  31st.  It  might  have  afforded 
some  small  opportunity  to  remove  some  personal  prop- 
erty and  to  save  their  own  lives  and  the  lives  of  their 
children  who  might  have  been  in  school  if  it  had  not 
been  a  holiday.  But  for  these  no  damage  is  claimed.  It 
will  be  remembered  that  during  this  period  the  State 
officials  had  taken  over  and  ordered  all  residents  and  all 
parties  out  of  the  District. 

In  Lawrence  vs.  Tucker,  160  Or.  474,  85  P.  (2d) 
374,  it  was  held  that  a  person  cannot  justify  a  trespass 
upon  another  person's  property  by  showing  that  such 
trespass  resulted  in  a  benefit  to  the  owners  of  the  prop- 
erty upon  which  the  trespass  was  committed.  This  was 
a  drainage  case. 

Item  10.   THE  COURT  FOUND  THAT: 

Two  underpasses  were  cut  through  Denver  Avenue  em- 
bankment and  therefore  the  imbroken  embankment  was 
not  maintained  by  the  Highwc^y  Commission,  whereas  in 
each  instance  the  underpass  v/as  protected  by  the  High- 
way Commission  and  the  unbroken  protection  thus  pre- 
served. 

As  set  forth  in  appellants'  Assignment  of  Error  No. 

1(b),   paragraph    1,   the   Court  said  in   its  opinion    (R. 

129),  as  follows: 

"The  State  Highway  Commission  which  had  al- 
ready constructed  two  underpasses^  in  Denver  Ave- 
nue *  *  *." 
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And  in  Note  No.  2  on  page  3  of  said  opinion  (R.  129) 

referred  to  in  this  quotation,  the  Court  said: 

"One  of  these  v/as  not  within  the  boundaries  of  the 
levee  systems  of  Districts  Nos.  1  and  2,  and  the 
other  affected  the  system  in  no  way  but  to  lower 
the  Denver  Avenue  fill  by  four  feet." 

Here  again  the  Court  has  omitted  the  meat  of  the 
evidence.  The  evidence  as  to  these  two  underpasses 
constructed  by  the  Highw^ay  Commission  was  placed  in 
the  PTO  by  the  appellants  for  the  very  purpose  of 
showing  that  this  fill  had  alv/ays  been  considered  as  a 
continuous  protection.  The  Court  has  cited  them  as  prov- 
ing the  opposite.  The  PTO  shows  that  the  underpass  at 
the  south  end  of  the  fill,  which  the  Court  said  was  not 
within  the  boundaries  of  the  levee  system,  was  actually 
within  the  boundaries  of  District  No.  2  but  in  construct- 
ing this  underpass  the  Highway  Commission  moved  the 
south  dike  considerably  to  the  north  and  there  recon- 
nected it  v/ith  Denver  Avenue  embankment  in  order 
that  the  underpass  could  be  placed  outside  of  the  dikes. 
The  PTO  sets  forth  that  the  protection  of  Denver  Ave- 
nue fill  v^as  thereby  maintained  (PTO  R.  29). 

The  other  underpass  referred  to  by  the  Court  was 
at  the  north  end  in  connection  with  the  traffic  inter- 
change which  the  Court  says  only  resulted  in  lowering 
the  fill  by  4  feet,  thus  indicating  that  there  had  been  no 
intention  to  protect  this  underpass.  It  is  set  forth  in 
the  PTO,  however  (R.  28),  that  the  Denver  Avenue  Fill 
was  protected  from  this  underpass  by  using  high  ground 
and  filling  in  from  Union  Avenue  to  ITorth  Portland 
Road    and    from    Denver    Avenue    to    North    Portland 
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Road,  with  the  result  that  the  Denver  Avenue  Fill  and 
embankment  was  only  lowered  approximately  4  feet. 
This  left  the  embankment  33.6  feet  or  a  little  in  excess 
of  the  lowest  of  the  dikes  surrounding  District  No.  2, 
thereby  giving  the  District  the  same  protection  as  its 
outside  dikes.  Without  this  filling  by  the  Highway 
Commission  for  the  very  purpose  of  protecting  District 
No.  2,  the  embankment  would  have  been  lowered  to  a 
height  less  than  the  outside  dikes. 

Item  11.    THE  COURT  FOUND  THAT: 

There  was  no  trespass  althougii  the  easement  of  the  ap- 
pellants which  was  recognized  by  the  appellee  was  de- 
stroyed without  authority  and  because  of  it  all  of  appel- 
lants' lands  were  inundated. 

In  paragraph   7   of  Assignment  of  Error  No.    1(b), 

the  Court  said,  in  its  opinion  (R.  137) : 

"No  liability  Vv^as  thus  established  by  creating  a 
highly  dangerous  situation.  These  were  flood  waters 
and  were  not  part  of  a  column  of  water  which 
agents  of  the  government  were  conducting  when 
the  break  occurred.    So  there  could  be  no  trespass." 

The  Supreme  Court  of  Oregon  has  adopted  the 
theory  of  trespass  with  regard  to  water  cast  upon  an- 
other's land: 

Lawrence  vs.    Tucker,    160   Or.    474,   85   P.    (2d) 

374; 
Boulevard  Drainage   System  vs.   Gordon,  91   Or. 

240,  177  P.  956,  178  P.  796. 

It  has  been  pointed  out  in  a  previous  decision  of  this 
Court,  Clark  vs.  United  States,  109  F.  Sup.  213,  that 
there  is  a  duty  irrespective  of  fault  or  intention  incum- 
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bent  upon  the  owner  of  land  who  impounds  thereon  an 
element,  harmless  in  itself,  but  which  has  an  inherent 
tendency  to  break  destructively  out  of  bounds,  to  con- 
fine the  force  within  his  own  boundaries. 

With  the  above  stated  duty  unquestionably  goes  the 
correlative  duty  to  not  interfere  with  or  destroy  the 
barriers  erected  by  the  persons  seeking  to  protect  their 
property  from  damage  by  water,  which  barriers  are 
adequate  for  the  purpose  intended,  and  used  and  relied 
on  for  that  purpose. 

In  the  present  case  there  were  two  trespasses.  The 
first  was  the  severance  of  Denver  Avenue  and  the  sec- 
ond was  the  invasion  of  the  waters  coming  from  Penin- 
sula Drainage  District  No.  1.  The  second  trespass  was 
the  natural  result  of  the  first.  This  Court  said  in  Ure 
vs.  United  States,  68  Fed.  Sup.  779: 

"When  one  voluntarily  and  deliberately  does  an 
act  upon  his  own  land  which  results  in  a  physical 
trespass  upon  lands  in  other  ownership,  the  liability 
is  absolute." 

In  Clark  vs.  United  States,  109  Fed.  Sup.  213,  at 
page  220,  the  Court  said: 

"It  is  true,  under  certain  conditions,  an  individual 
might  be  bound  to  others  to  maintain  a  dike  or  em- 
bankment at  all  events.  If  so,  such  a  person  might 
be  liable  in  trespass  for  damage  resulting  from  a 
break  therein.  Likewise,  as  an  interesting  Oregon 
case  holds,  one  who  in  time  of  flood  releases  water 
from  his  own  dam  in  the  headwaters  and  thereby 
accelerates  the  flow  or  increases  the  force  of  a  flood 
is  properly  held  liable  for  the  dam.age  resulting 
from  his  act,  but  whether  in  trespass  or  no  we 
would  not  debate." 


Item  12.   THE  COURT  FOUND  THAT: 

There  was  no  negligence  er  wr  mglul  conduct  on  the  part 
of  the  United  States  or  any  of  its  employees,  whereas 
there  is  an  abundance  of  evidence  that  every  act  taken 
by  the  Government  or  its  employees  was  wrongful  in  the 
first  instance  and  that  they  were  negligent  in  every  act 
taken  by  failing  to  provide  protection  for  the  landowners 
in  District  No.  2. 

In  Assignment  of  Error  No.  X,  Finding  No.  13  (R. 

145),  it  is  said: 

"Plaintiffs  have  failed  to  prove  any  negligence  or 
that  plaintiff  suffered  damt^e  on  that  account." 

In  many  places  in  the  opinion  and  in  the  findings 
similar  language  is  used,  all  of  which  is  assigned  as 
error,  but  it  would  seem  unnecessary  to  point  out  each 
such  instance. 

It  has  been  shown  that  the  F.P.H.A.  cut  the  under- 
pass through  the  Denver  Avenue  embankment  without 
any  authority  whatsoever  except  a  permit  from  the 
Highway  Commission;  that  the  Highway  Commission 
had  no  authority  over  this  embankment  except  the 
80  foot  strip  which  it  used  for  the  highway  and  that 
was  subject  to  the  easement  of  both  districts  to  use 
the  same.  Also,  subject  to  the  Highway  Commission's 
and  the  County's  obligation  to  maintain  it.  No  at- 
tempt was  made  to  procure  the  consent  of  District 
No.  2  nor  to  petition  the  Court  for  an  order  permit- 
ting such  cutting  as  required  by  the  statutes  of  the 
State  of  Oregon.  It  was  cut  in  spite  of  the  fact  that 
the  government  had  taken  the  land  upon  which  the 
ring  levee  was  placed  subject  to  the  easement  of  Dist- 
rict No.   2  which  it  destroyed.   It  has  been  shown  that 
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after  t±ie  destruction  of  this  protection  for  District  No.  2 
the  F.P.H.A.  with  no  right  whatsoever  seized  the  entire 
protection  of  Denver  Avenue  embankment  for  its  own 
personal  use  to  protect  its  own  investment,  and  with  no 
intention  whatsoever  of  protecting  District  No.  2  which 
had  relied  upon  it  for  some  31  years.  It  has  been  shown 
that  the  ring  dike  constructed  by  the  F.P.H.A.  was 
done  for  its  own  personal  protection  and  not  for  any 
one  else;  that  the  ring  dike  was  inadequate  for  pro- 
tection from  waters  from  the  west;  that  it  was  not 
equal  to  the  protection  of  Denver  Avenue  embankment 
which  was  cut,  as  was  required  by  the  statutes  of  the 
State  of  Oregon  and  which  placed  a  duty  upon  it  to 
provide  such  protection.  It  has  been  shown  that  the 
ring  dike  was  not  kept  in  proper  repair;  that  F.P.H.A. 
was  notified  by  their  own  employees  that  the  ring  dike 
was  inadequate,  resulting  only  in  a  scolding  of  the  em- 
ployees for  their  interference.  It  has  been  shown  by  the 
expert  witnesses  of  the  government,  Mr.  Turnbull  and 
Mr.  Middlebrook,  that  the  F.P.H.A.  anticipated  that 
Denver  Avenue  embankment  was  sufficient  to  with- 
stand a  wall  of  water  4  feet  in  excess  of  that  exper- 
ienced in  1948  by  their  testimony  that  the  ring  dike 
was  built  for  the  protection  of  the  government's  invest- 
ment in  District  No.  1  against  the  overtopping  of  Penin- 
sula District  No.  2's  dikes  which  were  at  a  minimum 
of  33  feet.  This  testimony  was  given  by  men  who  had 
no  connection  with  the  construction  of  the  ring  dike. 

No  evidence  was  offered  on  the  part  of  the  government 
by  anyone  having  actual  knowledge  as  to  why  the  ring 
dike  was  built  and  for  what  purpose.  The  evidence  of 
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these  two  experts  while  it  necessarily  showed  that  they 
anticipated  that  the  Denver  Avenue  embankment  was 
sufficient  to  retain  a  wall  of  water  up  to  37.4  feet,  never- 
theless their  testimony  must  be  seriously  questioned 
from  the  fact  that  the  Denver  Avenue  embankment  had 
been  lowered  at  the  time  of  the  cutting  of  the  under- 
pass at  the  traffic  interchange  on  the  north  by  4  feet 
making  the  maximum  height  of  Denver  Avenue  em- 
bankment 33.6  feet,  or  approximately  the  same  height 
as  the  outside  dikes  around  No.  2.  It  is  very  obvious 
that  if  Denver  Avenue  embankment  at  its  lowest  point 
was  the  same  height  as  the  outside  dikes  around  Dis- 
trict No.  2,  that  the  construction  of  the  ring  dike  up  to 
34.7  feet  would  be  useless  as  against  the  overtopping  of 
the  outside  dikes  around  District  No.  2.  If  the  water 
rose  that  high  it  would  also  top  the  Denver  Avenue  em- 
bankment at  its  lowest  point. 

Even  the  Court  remarked  at  the  trial  that  the  testi- 
mony of  these  expert  witnesses  was  inconsistent  (Tr. 
R.  241).  As  we  see  it,  the  only  conclusion  that  can  be 
drawn  from  these  expert's  testimony  is  that  they  knew 
that  the  Denver  Avenue  embankment  was  so  con- 
structed and  of  sufficient  size  to  withstand  a  wall  of 
water  to  its  maximum  height;  they  knew  that  in  time 
of  flood  there  is  always  a  danger  of  an  unexpected 
break  in  primary  or  secondary  dikes;  they  knew  that 
all  the  landowners  in  Districts  Nos.  1  and  2,  including 
the  United  States,  had  the  right  to  depend  on  and  use 
this  embankment  against  flood  protection;  but  in  order 
to  find  some  excuse  for  the  F.P.H.A.  appropriating  this 
entire   embankment   for  its   own   exclusive   use   in   pro- 
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tecting  its  own  dollar  investment,  destroying  its  pro- 
tection for  the  landowners  in  District  No.  2,  they 
jumped  on  to  the  mere  coincidence  that  the  ring  dike 
was  1.7  feet  higher  than  the  outside  dikes  around  Dist- 
rict No.  2.  They  therefore  testified  the  ring  dike  was 
built  only  for  the  protection  against  the  overtopping 
of  those  dikes.  They  ignored  the  fact  that  the  Denver 
Avenue  embankment  had  been  lowered  at  one  point  to 
33.6  feet,  the  approximate  height  of  the  outside  dikes. 
They  ignored  the  fact  that  if  the  outside  dikes  were 
overtopped  the  Denver  Avenue  embankment  would  also 
be  overtopped  and  the  added  height  of  the  ring  dike 
would  be  no  protection  for  their  dollars  investment. 

We  believe  therefore  the  only  conclusion  that  can  be 
drawn  is  that  the  ring  dike  was  built  to  provide  against 
the  possible  breaking  of  an  outside  dike  to  protect  only 
the  dollar  investment  of  F.P.H.A.  and  that  the  rights, 
lives  and  properties  in  the  heavily  populated  District  No. 
2  was  totally  ignored.  It  follows  that  if  this  ring  dike  was 
built  against  the  possible  breaking  of  the  outside  dikes 
of  District  No.  2  that  they  should  have  been  very  much 
more  aware  of  a  possibility  of  a  break  of  the  dike  and 
railway  fills  surrounding  District  No.  1  for  the  reason 
that  on  the  west  they  were  protected  only  by  railroad 
fills  which  they  had  no  right  to  use  or  protect  or  repair, 
and  no  one  had  control  of  them  except  the  railway 
companies  which  were  not  interested  in  preserving  them 
for  diking  purposes. 

Finally  it  was  testified  by  Mr.  Turnbull,  one  of  the 
government's   expert  witnesses,   that  while  the  govern- 
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ment  did  not  ordinarily  construct  secondary  dikes  that 
it  was  unsound  to  take  one  out  that  was  already  there 
(Tr.  R.  244).  Also,  Mr.  Diblee,  the  government  en- 
gineer, in  his  completion  or  flood  report  recommended 
that  for  further  protection  the  underpass  should  be 
eliminated. 

It  would  seem  unnecessary  in  view  of  this  abundance 
of  evidence  of  wrongful  and  negligent  conduct  to  in- 
voke the  doctrine  of  res  ipsa  loquitor  but  in  Clark  vs. 
United  States,  109  Fed.  Sup  213,  at  p.  220-221,  the 
Court  said: 

"Under  Oregon  law,  where  a  person  has  complete 
control  of  an  instrumentality  and  owes  a  special 
duty  to  a  plaintiff,  the  doctrine  of  res  ipso  loquitor 
establishes  a  prima  facie  case  if  it  is  shown  that 
the  damage  was  caused  by  occurrence  which  was 
unexpected  and  which  would  not  have  taken  place 
if  there  had  not  been  some  defect  in  the  instru- 
mentality." 

It  is  inconceivable  how  it  could  be  found  that  there 
was  no  wrongful  or  negligent  act  on  the  part  of  any 
governmental  employee  and  that  it  was  the  duty  of 
Drainage  District  No.  2  to  protect  itself  against  this 
underpass  in  spite  of  everything  that  has  been  done  by 
the  F.P.H.A.  to  make  this  impossible. 
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ARGUMENT  AS  TO  CONCLUSIONS  OF  LAW 

In  the  Court's  Conclusions  of  Law  it  adopts  the 
Conclusions  of  Law  set  forth  in  the  opinion.  In  the 
opinion  and  in  the  findings  the  Court  found: 

1.  That  the  Court  had  jurisdiction  of  these  cases 
under  the  Federal  Tort  Claims  Act  (Conclusions  of 
Law,  R.  146). 

2.  The  Court  in  its  opinion,  page  7  (R.  134)  found: 

"It  is  true  that  one  who  destroys  a  dike  against 
floodwaters  would  be  liable  for  damage  proximately 
caused  thereby.  *  *  *" 

3.  On  page  7  of  the  Court's  opinion  the  Court  found 

(R.  135): 

"*  *  *  It  is  true  that  it  has  been  held  here  that  an 
employee  of  the  Portland  Housing  Authority  can  by 
wrongful  act  or  omission  bind  the  government  in 
damages.  *  *  *" 

4.  Also,   in   the   Court's   opinion,   page   7    (R.    135), 

the  Court  found: 

'*  *  *  Also,  where  the  government  acts  in  creating 
a  situation  on  land  under  its  control  which  would 
be  held  negligent  under  the  laws  of  the  particular 
state  if  done  by  a  private  corporation,  the  govern- 
ment can  be  held  liable  under  the  statute.  Further- 
more, the  particular  agent  who  performed  the  act 
or  was  guilty  of  the  omission  need  not  be  pointed 
out  and  proved  by  name.  Where  such  an  act  or 
omission  is  proved,  responsibility  cannot  be  escaped 
simply  because  there  was  a  choice  of  means  exer- 
cised by  some  government  office  or  agent.  The 
exercise  of  administrative  discretion  as  a  result  of 
'policy    judgment    and    discretion'    may    free    the 
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government  from  liability  in  handling  explosives 
necessary  for  national  defense  in  time  of  war.  But 
the  application  of  such  a  principal  here  or  in  the  case 
just  mentioned  would  emasculate  the  statute  and 
return  us  to  the  day  when  the  sovereign  could  do 
no  wrong." 

These  pronouncements  of  the  legal  points  involved 
seem  to  cover  about  every  legal  principle  involved. 
Since  appellants  agree  with  these  pronouncements  and 
no  cross  appeal  has  been  taken,  there  should  seem  little 
necessity  for  arguments  as  to  le^al  principles. 

All  there  remains  to  be  done  is  to  apply  these  pro- 
nouncements of  the  law  to  the  facts  in  the  case.  This 
should  not  be  difficult.  Practically  all  the  evidence  is 
contained  in  the  PTO  v/hich  is  not  subject  to  judicial 
or  other  variation,  and  there  was  little  or  no  material 
dispute  in  the  oral  evidence.  Our  trouble  is  that  the 
District  Court  adopted  as  findings  all  the  factual  state- 
ments in  the  opinion  as  well  as  the  PTO.  This  leaves 
the  findings  as  we  see  it  merely  a  mixture  of  contra- 
dictions and  inconsistencies. 

In  Conclusion  of  Law  No.  5,  our  Assignment  of 
Error  No.  XV  (R.  146)  the  Court  said: 

"Under  the  law  of  Oregon  the  legal  duty  to  protect 
plaintiff's  property  from  flood  damage  rested  on 
Peninsula  Drainage  District  No.  2  and  on  plaintiffs 
themselves  as  landowners  within  the  District.  This 
duty  was  continuous  and  involved  the  repair,  main- 
tenance and  strengthening  of  existing  flood  protec- 
tion structures.  Neither  the  United  States  nor  its 
employees  owed  plaintiffs  any  duty  to  protect 
plaintiffs'  land  from  overflow  or  flood  damage." 
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Now  let's  analyze  this  statement.  As  appellants  see 
it  a  drainage  district  is  merely  an  association  of  land- 
owners subject  to  the  same  hazard.  Their  right  as  an 
association  to  build  dikes  for  their  mutual  protection  is 
a  privilege,  not  a  duty.  They  can  build  dikes  of  any 
strength  they  wish,  adequate  or  not  adequate.  These 
dikes  are  protected  against  interference  by  anyone  by 
the  laws  of  Oregon  whether  they  be  weak  or  strong. 
There  is  no  duty  on  the  association,  however,  to  build 
any.  If  there  be  any  such  duty,  it  would  be  to  them- 
selves only. 

As  between  the  landowners  themselves,  however, 
each  landowner  has  the  duty  to  its  neighbors  not  to 
destroy  or  interfere  with  any  of  these  dikes.  If  a  dike 
be  located  on  any  one  landowner's  property,  he  can 
apply  to  the  Court  for  the  privilege  of  relocating  it  but 
is  placed  by  Statute  under  the  duty  to  the  balance  of 
the  District  to  substitute  equal  protection.  The  District 
Court  would  reverse  this  and  make  it  the  duty  of  the 
balance  of  the  District  to  protect  the  wrongdoer. 

When  the  United  States  became  the  owner  of  the 
property  in  District  No.  2  it  had  no  greater  and  no 
lesser  rights  or  duties  than  any  private  landowner. 
Therefore,  when  it  cut  Denver  Avenue  embankment  it 
certainly  owed  the  duty  to  the  balance  of  the  District 
to  substitute  equal  protection.  It  would  be  a  most  pe- 
culiar rule  indeed  to  hold  that  any  landowner  could  cut 
a  dike  on  his  property  and  it  became  the  duty  of  the 
balance  of  the  District,  not  his,  to  substitute  new  pro- 
tection. If  that  were  the  rule,  the  drainage  and  irrigation 
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districts  in  the  Nation  should  just  as  well  disband.  They 
would  have  no  protection  whatever.  This  is  especially- 
true  in  a  case  such  as  the  instant  case  where  an  apparent 
substitution  was  made  but  with  hidden  and  concealed 
defects  which  made  it  worthless. 

In  Conclusion  of  Law  No.  G   (R.   147),  set  forth  in 

appellants'   Assignment  of   Error   No.   XVI,   the   Court 

said  : 

"The  sole  cause  of  damage  to  plaintiffs  was  the 
failure  of  the  western  embankment  at  District 
No.  1.  The  United  States  was  not  responsible  for 
the  failure  of  the  western  embankment  and  no  act 
or  omission  of  the  United  States  or  its  employees 
had  causal  connection  with  any  damage  to  plain- 
tiffs' property." 

This  statement  stems  from  the  adoption  by  the  Dis- 
trict Court  of  an  issue  not  presented  by  the  pleadings 
or  the  evidence.  The  facts  are  discussed  in  Item  1  of  the 
arguments  as  to  the  facts.  We  call  the  Court's  attention 
to  that  argument  and  particularly  to  the  statement  of 
the  District  Court  in  the  Vanport  cases,  Clark  vs. 
United  States,  supra,  wherein  the  Court  said  there  was 
"no  causal  connection"  between  the  breaking  of  Denver 
Avenue  and  the  breaking  of  the  railway  fill  referred 
to  as  the  western  embankment. 

In  Conclusion  of  Law  No.  7   (R.   147),  set  forth  in 

appellants'   Assignment  of  Error  No.   XVII,   the  Court 

said: 

"Neither  the  United  States  nor  its  employees  has 
been  proved  to  be  guilty  of  negligence  or  wrongful 
conduct  within  the  meaning  of  the  Federal  Tort 
Claims  Act." 
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This  Conclusion  is  of  course  also  based  upon  facts 
found  by  the  Court  contrary  to  the  undisputed  evidence 
in  the  case  as  set  forth  in  the  PTO.  For  argument  as 
to  the  negligence,  we  refer  the  Court  to  Item  No.  12  in 
this  argument  as  to  the  facts. 

In  the  Court's  Conclusion  of  Law  No.   8    (R.   47), 

our  Assignment  of  Error  No.  XVIII,  the  Court  said: 

"The  provisions  of  33  U.S.C.A.  702(c)  that  'No 
liability  of  any  kind  shall  attach  to  or  rest  upon 
the  United  States  for  any  damage  from  or  by 
floods  or  flood  waters  at  any  place'  is  an  absolute 
defense  to  these  actions.  The  statute  is  valid;  it  is 
applicable  to  the  Columbia  River  Basin;  and  it  is 
not  repealed  by  the  Federal  Tort  Claims  Act." 

Even  in  this  Conclusion  of  Law  the  question  be- 
comes one  entirely  of  fact  as  the  facts  in  this  case  do 
not  permit  the  application  of  this  provision  of  the 
statute.  Appellants  feel  that  this  statute  is  fully,  reason- 
ably and  accurately  interpretated  in  the  decision  of 
Clark  vs.  United  States,  filed  February  29,  1954, 
218  Fed.  (2d)  446,  at  page  451: 
In  its  opinion  the  Court  said: 

"That  section  places  certain  conditions  upon  fed- 
eral expenditures  in  aid  of  flood  control  and  pro- 
vides that:  'No  liability  of  any  kind  shall  attach 
to  or  rest  upon  the  United  States  for  any  damage 
from  or  by  floods  or  flood  waters  at  any  place.'  " 

Later  in  the  same  paragraph  in  this  opinion,  it  is  said: 

"The  provisions  of  33  U.S.C.A.  §  702c  barring  lia- 
bility 'from  or  by  floods  or  flood  waters'  expresses 
a  policy  that  any  federal  aid  to  the  local  authorities 
in  charge  of  flood  control  shall  be  conditioned  upon 
federal    non-liability.    To    base    recovery    here    on 
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any  act  or  omission  of  the  Engineers  in  assisting 
in  the  fight  against  this  flood  would  run  counter 
to  the  policy  thus  expressed.  See  National  Mfg. 
Co.  V.  United  States,  210  F.  2d  263,  270-75,  8  Cir. 
1954,  cert,  denied,  347  U.S.  967." 

The  appellants  believe  that  this  properly  expresses 
the  intention  of  this  statute.  It  is  entirely  reasonable 
that  where  the  government  aids  a  diking  district  in  the 
building  of  its  dikes  or  in  the  fighting  of  floods,  it  should 
not  be  responsible  for  damages  resulting  from  any  such 
flood.  This  distinguishes  our  case,  however,  completely. 
In  the  instant  case  there  was  no  aiding  by  the  govern- 
ment as  to  the  improvement  of  Denver  Avenue  em- 
bankment. There  is  no  issue  in  the  case  as  to  their  fail- 
ure in  connection  with  the  flood  fight  and  protection 
of  the  ring  dike.  The  entire  issue  is  whether  the  United 
States  can  cut  a  dike  at  any  place  it  sees  fit  not  in  con- 
nection with  the  building  or  aiding  of  any  diking  dist- 
rict., but  for  its  own  private  use,  and  then  stand  behind 
this  statute  and  claim  no  liability. 

Even  in  the  act  itself  it  is  provided  that  where  con- 
struction is  undertaken  by  the  government  in  the  build- 
ing of  dikes  where  it  is  anticipated  that  it  will  cause 
the  flooding  of  lands  not  otherwise  flooded,  then  it  shall 
be  the  duty  of  the  United  States  to  acquire  the  title  of 
any  such  land  or  flood  rights  thereover.  This  further 
expresses  what  is  intended  by  this  statute.  That  is,  the 
government  has  no  right  under  this  act  to  do  anything 
they  like  in  the  destruction  of  dikes  or  otherwise  that 
would  cause  the  flooding  of  lands  which  would  other- 
wise not  be  flooded. 
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To  hold  in  this  instant  case  that  the  United  States 
could  cut  this  embankment  having  the  duty  under  the 
Oregon  laws  to  protect  against  it,  and  with  such  work 
done  not  being  in  the  aid  or  construction  of  dikes  in 
any  district  but  for  its  own  exclusive  use,  would  result 
in  the  rule  that  the  United  States  could  cut  holes  in 
dikes  at  any  place  it  saw  fit  for  any  purpose  and  would 
not  become  liable  for  damages  as  a  result  thereof.  And 
in  the  words  of  the  District  Court,  above  quoted,  would 
"return  us  to  the  day  when  the  sovereign  could  do  no 
wrong." 

Even  here,  therefore,  the  application  of  this  statute 
in  this  case  becomes  one  entirely  of  fact  and  there  is 
no  interpretation  of  the  facts  in  this  case  that  would 
bring  these  cases  under  the  provisions  of  that  statute 
as  interpreted  by  this  Court.  The  District  Court  was 
probably  intending  to  apply  this  rule  to  the  railway 
fill  as  he  did  not  recognize  Denver  Avenue  embankment. 

The  final  Assignment  of  Error  as  to  the  Conclusions 
of  Law,  Assignments  of  Error  No.  XIX  and  XX,  is  to 
the  effect  that  the  United  States  is  entitled  to  judg- 
ment and  that  the  Findings  of  Fact  and  Conclusions 
of  Law  are  in  accordance  v/ith  the  PTO  in  the  opinion 
of  the  Court. 

As  we  have  pointed  out,  these  Findings  of  Fact  are 
not  in  accordance  with  the  PTO  nor  in  accordance  with 
any  evidence  submitted  orally.  And  if  Findings  are 
made  in  accordance  with  the  PTO,  then  judgment  must 
be  given  to  the  appellants. 
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CONCLUSION 

We  respectfully  submit  that  none  of  the  factual 
findings  upon  which  the  District  Court  based  its  decree 
were  sufficient,  taken  either  singly  or  collectively,  to 
overcome  any  one  of  the  legal  principles  pronounced 
by  the  District  Court  above  set  fort.  These  factual 
findings  seem  to  us  to  be  so  inconsequental  in  view  of 
these  legal  principles  that  it  should  hardly  be  necessary 
to  mention  them.  However,  the  Court  seems  to  have 
placed  sufficient  credence  in  these  factual  findings  to 
overcome  the  legal  principles  which  must  apply.  As  we 
see  it,  these  factual  findings  made  by  the  Court  which 
we  maintain  are  entirely  contradicted  by  the  PTO  and 
the  undisputed  evidence  were  not  considered  by  the 
Court  so  much  as  avoiding  the  legal  principles  in- 
volved, as  for  the  purpose  of  carrying  out  the  Court's 
new  theory  of  the  case  that  the  cause  of  this  damage 
was  the  breaking  of  the  railway  fill.  It  would  seem 
that  the  theme  running  through  the  entire  decree  and 
findings  was  to  minimize,  discredit  and  eliminate  en- 
tirely the  Denver  Avenue  embankment  from  considera- 
tion. This  is  about  like  hiding  an  elephant  in  a  broom 
closet. 

Respectfully  submitted, 


Virgil  Crum, 
Crum  &  Smith, 
William  C.  Ralston. 
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APPENDIX  B 

Excerpt  from  Exhibit  No.  66,  at  page  11  thereof,  in  a 
portion  of  this  exhibit  which  was  not  printed  in  the 
Transcript  of  record,  it  is  said  as  follows: 

'<*  *  *  A  search  of  the  side  slopes  and  toes  of  Den- 
ver Avenue  was  made  by  these  men  in  an  attempt 
to  determine  the  type  and  extent  of  a  reported  plug 
of  said  culvert  made  in  approximately  1940  by 
means  of  W.P.A.  forces  in  order  to  completely 
separate  the  pumping  operations  of  the  two  dist- 
ricts as  Peninsula  District  No.  2  was  having  a  new 
pumping  plant  installed  at  that  time,  said  work 
being  performed  under  the  direction  and  super- 
vision of  the  Corps  of  Engineers.  *  *  *" 
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MEARL  C.  TILLMAN  and 
EMILY  P.  TILLMAN, 

Appellants, 

UNITED  STATES  OF  AMERICA, 

Appellee. 

BRIEF  FOR  THE  UNITED  STATES 

Jurisdiction 

District  Court  jurisdiction  of  these  cases  depends  upon 
the  Tort  Claims  Act,  28  U.S.CA.  1346(b).  Jurisdiction  of 
this  Court  depends  upon  28  U.S.CA.  1291. 

Statement  of  the  Case 

These  cases  arise  out  of  the  1948  Columbia  River  flood. 
That  flood,  the  second  highest  in  the  history  of  the  river 
(R.  80) ,  was  a  major  catastrophe  in  the  history  of  the  North- 
west. It  inundated  more  than  400,000  acres  of  land  (R.  80) , 
it  took  the  lives  of  forty-one  persons  (R.  80),  and  it  did 
property  damage  estimated  at  $100,000,000  (R.  80).  On 
the  afternoon  of  May  30,  1948,  the  flood  waters  broke 
through  the  western  embankment  at  Peninsula  Drainage 
District  No.  1  (R.  80),  a  drainage  district  situated  along 
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the  south  bank  of  the  river  on  the  outskirts  of  Portland. 
Within  an  hour  Vanport,  a  large  housing  project  belonging 
to  the  United  States  and  located  within  the  district,  was 
flooded  and  the  property  of  the  Vanport  tenants  destroyed 
(R.  81).  Fourteen  Vanport  residents  lost  their  lives  but 
about  16,000  persons  were  safely  evacuated. 

As  the  flood  water  filled  District  No.  1  it  exerted  pres- 
sure on  Denver  Avenue,  a  highway  fill  which  separates  that 
district  from  Peninsula  Drainage  District  No.  2.  A  flood 
fight  was  conducted  along  Denver  Avenue  but  some  thirty 
hours  after  the  initial  failure  and  between  9:00  and  10:00 
P.  M.  on  the  night  of  May  31,  1948,  a  ring  levee  surround- 
ing an  underpass  built  through  Denver  Avenue  failed  (R. 
81),  permitting  the  water  to  enroach  upon  and  eventually 
fill  that  portion  of  District  No.  2  which  lies  between  Denver 
Avenue  and  another  highway  fill  known  as  Union  Avenue 
(R.  81).  Two  or  three  hours  later  the  Union  Avenue  fill 
failed  (R.  81 )  and  District  No.  2  was  completely  inundated. 
These  cases  present  claims,  totaling  more  than  $1,000,000, 
for  flood  damage  by  persons  owning  property  in  District 
No.  2  (R.  13). 

Between  600  and  700  actions  were  filed  in  the  Oregon 
District  Court  asserting  claims  against  the  United  States  on 
account  of  the  1948  flood  damage.  Of  these,  some  600 
cases  presenting  claims  of  3,000  plaintiffs  were  filed  by 
residents  of  Vanport.  Twenty  of  the  Vanport  cases  were 
consolidated  as  a  test  case  and  tried  before  the  Honorable 


James  Alger  Fee,  who,  finding  no  negligence  and  as  a 
matter  of  law  no  liability  in  any  event,  gave  judgment  for 
the  United  States.  See  Clark  v.  United  States,  13  F.R.D. 
342,  109  F.  Supp.  213  (1952).  That  judgment  was  affirmed 
by  this  Court  [Clarke  v.  United  States,  218  F.  2d  446  (C.A. 
9  1954) )  and  it  has  since  become  final.  While  the  appeal  of 
the  Vanport  cases  was  pending  Judge  Fee  tried  the  fifty-two 
consolidated  cases  (R.  125,  126)  which  are  now  before  the 
Court  and  again  concluded,  both  for  reasons  of  fact  and 
law,  that  the  United  States  was  not  liable  (R.  127-149). 
Plaintiffs  have  appealed. 

(a)     Peninsula  Drainage  Districts  Nos.   1   and  2. 

Peninsula  Drainage  Districts  Nos.  1  and  2  are  located 
on  the  outskirts  of  Portland  along  the  southern  bank  of  the 
Columbia  River  approximately  five  miles  above  the  con- 
fluence of  the  Columbia  and  the  Willamette  (R.  16).  The 
area  between  the  confluence  of  the  rivers  and  District  No. 
1  is  open  land  subject  to  flood  during  periods  of  high  water. 
District  No.  1,  where  Vanport  was  located,  is  protected  on 
three  sides  by  levees:  on  the  north  along  the  river  (R.  30), 
on  the  south  along  Columbia  Slough  (R.  31),  and  on  the 
west  by  the  so-called  western  embankment,  a  structure  con- 
sisting of  two  railroad  fills  and  a  highway  fill  (R.  38). 
Along  the  eastern  boundary  of  District  No.  1  is  the  high- 
way known  as  Denver  Avenue  and  beyond  that  Peninsula 
Drainage  District  No.  2  where  appellants  owned  property 
(R.  16).    District  No.  2  is  surrounded  by  its  own  levee 


system:  on  the  north  along  the  river  (R.  16),  on  the  south 
along  Columbia  Slough  (R.  16),  and  on  the  east  along  an 
excavated  channel  known  as  the  City  Cut  (R.  16).  Along 
the  western  boundary  of  District  No.  2  is,  of  course,  Denver 
Avenue  (R.  16).  All  this  means  that  flood  water  cannot 
reach  Denver  Avenue  unless  one  of  the  primary  or  river 
front  levees  fails  or  is  overtopped  (R.  30,  170,  Exs.  1,  2). 

Peninsula  Drainage  District  No.  1,  the  downstream  dis- 
trict, was  organized  on  June  1,  1917  (R.  25).  At  that  time 
the  Denver  Avenue  fill  was  already  in  existence  (R.  30) 
and  the  railway  fills  along  the  west  side  of  the  district  were 
or  were  about  to  be  constructed  (R.  30) .  Shortly  thereafter 
and  on  September  25,  1917  Peninsula  Drainage  District 
No.  2  was  organized  (R.  17,  302-333).  During  the  follow- 
ing year  the  District  No.  1  levees  were  completed  (R.  30- 
31 )  and  within  a  year  or  two  District  No.  2  had  built  levees 
on  the  north,  south  and  east  (R.  17),  thus  completing  the 
protection  for  the  entire  area.  In  the  period  between  1936 
and  1941  the  Corps  of  Engineers,  under  specific  Congres- 
sional direction,  raised  and  reconstructed  the  north  and 
south  levees  of  District  No.  1  (R.  32-35)  and  the  north, 
south  and  east  levees  of  District  No.  2  (R.  19-22).  The 
work  of  the  Corps  at  District  No.  1  was  completed  in  1941 
(R.  34)  and  at  District  No.  2  in  1940  (R.  22).  The  levees 
surrounding  these  drainage  districts  do  not  belong  to  the 
United  States  (R.  22,  35). 


(b)     Denver  Avenue  and  the  Denver  Avenue  underpass. 

Highway  traffic  going  north  from  Portland  crosses  the 
Columbia  River  on  the  so-called  Interstate  Bridge.  Denver 
Avenue  and  the  fill  supporting  it  were  constructed  in  1915 
and   1916  as  an  approach  to  this  bridge  by  Multnomah 
County  at  the  expense  of  the  Interstate  Bridge  Commission 
(R.  22).    The  fill  was  constructed  on  a  right-of-way  con- 
veyed in  fee  to  Multnomah  County  by  Peninsula  Industrial 
Company  by  a  deed  dated  March  16,  1915   (R.  23,  455). 
The  deed  also  granted  slope  easements  to  the  county,  that 
is,  the  right  to  locate  the  slopes  of  the  fill  on  the  adjoining 
property  of  the  grantor  (R.  457).    The  deed  reserved  to 
the  grantor  the  right  to  construct  public  and  private  high- 
way crossings  (R.  458),  railroad  tracks  (R.  458),  under- 
ground pipes  and  conduits  (R.  459)  and  two  deep  water 
channels  "not  to  exceed  one  hundred  (100)  feet  in  width" 
across,  under  or  through  the  right-of-way  (R.  459).    The 
deed  went  on  to  provide  that  it  was  made  upon  the  express 
condition  "that  the  said  Multnomah  County  shall  within 
three  (3)  years  from  the  date  of  this  conveyance  construct 
or  cause  to  be  constructed  and  thereafter  maintained  *  *  * 
a  fill  and  embankment"  on  the  property  "and  shall,  within 
said  period,  provide  and  thereafter  maintain  a  public  high- 
way over  said  Parcel  B  which  shall  be  reasonably  sufficient 
for  the  accommodation  of  public  travel  thereover  *  *  *" 
(R.   461-2).    The  highway  and  supporting  fill,  as  con- 
structed, were  apparently  slightly  off  the  right-of-way,  for 


on  December  31,  1926  a  correction  deed  was  given  by 
Peninsula  Industrial  Company  to  the  county  (R.  465-8). 

The  Interstate  Bridge  Commission  transferred  control 
of  Denver  Avenue  to  Multnomah  County  on  January  1, 
1929  (R.27).  On  March  26,  1937  the  Oregon  State  High- 
way Commission  took  charge  of  Denver  Avenue  and  on 
that  date  Denver  Avenue  became  an  Oregon  state  highway 
(R.  27).  Since  then  Denver  Avenue  has  been  owned  by 
the  State  of  Oregon  and  controlled  by  the  Oregon  State 
Highway  Department  (R.  28).  Denver  Avenue  has  been 
in  regular  use  as  a  public  highway  since  it  was  first  con- 
structed in  1915  and  I916  (R.  28) .  It  is  one  of  the  principal 
approaches  to  the  Interstate  Bridge  (R.  245)  and  it  is 
heavily  traveled. 

Denver  Avenue  and  the  fill  supporting  it  were  referred 
to  in  the  proceedings  for  the  organization  of  Peninsula 
Drainage  District  No.  2.  Phillip  H.  Dater,  the  district 
engineer,  in  reporting  on  the  work  to  be  done  to  protect 
the  district  lands  from  overflow,  called  attention  to  the  fact 
that  the  Denver  Avenue  fill  (then  known  as  the  Derby 
Street  fill)  was  already  in  existence.  "The  district  has  for 
its  west  boundary  the  Derby  Street  fill  of  the  Interstate 
Bridge,  which  also  constitutes  the  east  boundary  of  Peninsula 
Drainage  District  No.  1 — this  fill  upon  completion  of  Dis- 
trict No.  2  will  not  act  as  a  dike  since  District  No.  1  will 
be  reclaimed  by  its  west,  north,  and  south  levees,  connecting 
with  system  No.  2.  It  will,  however,  constitute  an  additional 
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element  of  security  to  Districts  Nos.  1  and  2."  (R.  335). 

In  March,  1928,  the  supervisors  of  District  No.  2  pro- 
posed and  the  Multnomah  County  Court  approved  an 
amendment  to  the  plan  of  reclamation  for  the  district  (Exs. 
72,  73,  74).  The  petition  notes  the  elevation  of  the  Denver 
Avenue  fill  at  33  feet  m.s.l.,  the  elevation  of  the  levees  of 
District  No.  1  at  32  feet,  calls  attention  to  the  fact  that  the 
levees  of  District  No.  2  had  been  constructed  only  to  28  feet 
(Ex.  72,  pp.  2-3)  and  proposes  that  these  levees  be  raised 
to  33  feet  (Ex.  72,  p.  5).  This  work  was  apparently  done 
as  proposed  (R.  18)  and  later,  as  has  been  noted,  the  levees 
were  once  more  rebuilt  by  the  Corps  of  Engineers  (R.  19- 
22).  Neither  the  district  nor  the  Corps  did  any  work  on 
the  Denver  Avenue  fill  (R.  18-22). 

During  the  summer  of  1942  Kaiser  Company,  Inc.,  in 
order  to  provide  war  housing  for  its  shipyard  employees 
(R.  45),  contracted  with  the  Federal  Public  Housing 
Authority  to  construct,  within  District  No.  1,  on  a  cost- 
plus-a- fixed  fee  basis  the  housing  project  known  as  Van- 
port  (R.  47).  The  construction  work  was  subcontracted  by 
Kaiser  to  two  Portland  contractors,  George  H.  Buckler  and 
Charles  B.  Wegman  (R.  47,  Exs.  6,1).  Since  Vanport  was 
to  provide  housing  for  several  thousand  persons  (R.  47) 
highway  access  to  and  from  the  area  had  to  be  provided. 
Denver  Avenue,  which  parallels  the  project,  was  available 
for  this  purpose.  But  because  of  the  heavy  traffic  on  Denver 
Avenue  to  and  from  the  Interstate  Bridge  any  arrangement 


whereby  Vanport  traffic  would  cross  Denver  Avenue  traffic 
at  grade  would  have  been  "highly  dangerous"  (R.  246, 
283).  Accordingly  the  Kaiser  interests  proposed  to  the 
Oregon  State  Highway  Commission  that  an  underpass  be 
constructed  through  Denver  Avenue,  thus  permitting  the 
Vanport  traffic  to  enter  Denver  Avenue  without  crossing 
it  (R.  283).  The  Highway  Commission  approved  this  pro- 
posal (R.  246)  and  furnished  Kaiser  with  detailed  plans 
and  specifications  for  the  underpass  (R.  49,  288,  290,  292). 
The  underpass  was  constructed  in  accordance  with  the  Com- 
mission plans  (R.  49)  under  the  supervision  of  a  Commission 
engineer  (R.  50).  The  actual  work  was  done  by  Tower 
Sales  &  Erecting  Company,  a  Portland  contractor  (R.  49) 
under  a  contract  (R.  259-281)  between  Kaiser  and  Tower 
approved  by  F.P.H.A.  (R.  281).  Work  on  the  underpass 
began  in  November,  1942,  and  it  was  completed  in  Februar}^ 
or  March,  1943  (R.  49-50). 

Promptly  upon  approving  the  plans  for  the  Denver  Ave- 
nue underpass,  R.  H.  Baldock,  the  chief  engineer  for  the 
Highway  Commission,  wrote  to  Peninsula  Drainage  Dis- 
trict No.  1  (R.  285)  and  to  Peninsula  Drainage  District  No. 
2  (R.  251,  339)  advising  of  the  proposed  underpass  and 
pointing  out  "that  the  State  is  under  no  obligation  to  main- 
tain the  road  grade  as  a  dike  facility  in  any  respect"  (R. 
286).  Ivan  F.  Phipps,  president  of  District  No.  1,  replied, 
arguing  that  Denver  Avenue  was  one  of  the  dikes  of  Dis- 
trict No.  1  and  asking  for  copies  of  the  plans  (R.  286-7). 


The  plans  were  sent  to  Mr.  Phipps  (R.  288)  and  a  few  days 
later  the  chief  counsel  for  the  Commission  wrote  to  Mr. 
Phipps  flatly  rejecting  any  suggestion  that  Denver  Avenue 
was  a  levee  (R.  289) .  This  correspondence,  it  will  be  noted, 
was  all  with  District  No.  i.  As  to  District  No.  2,  the  record 
shows  that  the  district  supervisors  received  a  letter  from  the 
Highway  Commission  about  the  underpass  (R.  339)  and 
decided  first  that  Mr.  Phipps  (R.  339)  and  later  that  the 
district  secretary  (R.  346)  should  write  to  the  Commission. 
Mr.  Phipps  wrote  only  on  behalf  of  District  No.  1  (R.  286) 
and  the  secretary  apparently  did  nothing.  The  minutes  of 
the  District  No.  2  supervisors  state  that  "The  Board  of 
Directors  feel  that  a  stop-log  should  be  erected  on  this  un- 
derpass" (R.  347).  There  is  nothing  to  show  that  this  sug- 
gestion was  ever  passed  along  to  the  Commission  or  to 
Kaiser.  In  any  event  no  stop-log  structure  was  placed  in  the 
underpass  either  by  District  No.  2  or  anyone  else.  The 
underpass  was  discussed  at  the  annual  meeting  of  the  Dis- 
trict No.  2  landowners  held  October  26,  1942,  but  no  action 
was  taken  (R.  342).  No  one  of  the  appellants  ever  advised 
the  United  States  or  any  agency  or  employee  of  the  United 
States  that  in  his  opinion  the  construction  of  the  Denver 
Avenue  underpass  was  a  violation  of  his  rights  (R.  83). 

(c)     The  ring  levee. 

About  the  time  the  Denver  Avenue  underpass  was  being 
constructed  a  semi-circular  ring  levee  was  built  around  and 
to  the  east  of  the  underpass  (thus  within  District  No.  2) 
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on  land  owned  by  the  United  States  (R.  58).  The  work 
was  done  by  the  contractors  working  on  the  underpass  and 
particularly  by  Berke  Bros.  Construction  Company  (R.  50). 
The  levee  was  built  from  sand  in  six  inch  lifts,  that  is,  the 
sand  was  spread  in  six  inch  layers  and  compacted  by  the 
movement  of  bulldozers  and  other  equipment  across  it  (R. 
50).  The  work  was  completed  in  April,  1943  (R.  50).  In 
the  fall  of  1943,  Fred  Christensen,  a  Portland  contractor, 
acting  pursuant  to  arrangements  with  one  of  the  Vanport 
subcontractors  and  in  accordance  with  plans  prepared  by 
Kaiser  Company,  Inc.,  raised  the  elevation  of  the  ring  levee, 
widened  its  top  and  placed  a  clay  blanket  on  its  eastern  or 
outside  slope  (R.  50-51,  296,  301).  In  the  spring  of  1944 
employees  of  the  Housing  Authority  of  Portland,  the  lessee 
of  the  Vanport  and  East  Vanport  projects,  discovered  cracks 
and  sloughs  in  portions  of  the  ring  levee  (R.  54).  In  the 
summer  or  fall  of  that  year  Housing  Authority  employees 
repaired  the  levee  by  capping  the  crown,  reworking  the 
areas  where  sloughs  had  occurred  and  filling  in  the  cracks 
(R.  54).  There  was  no  further  difficulty  with  the  levee 
(R.  418)  and  no  further  work  was  done  on  it  prior  to  the 
failure  (R.  54). 

There  is  no  direct  evidence  in  the  record  as  to  why  the 
ring  levee  was  constructed.  The  contractors  who  built  it 
were  not  called  as  witnesses.  Apparently,  however,  one 
purpose,  at  least,  of  the  levee  was  to  protect  Vanport  and 
District  No.  1  from  flood  waters  moving  into  that  district 
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from  District  No.  2  (R.  225,  239).  The  District  No.  2 
levees  were  lower  than  those  of  District  No.  1  (R.  44)  and 
could  therefore  have  been  overtopped  when  the  District 
No.  1  levees  were  still  above  flood  level  (R.  225,  239). 
Inevitably,  however,  the  ring  levee  also  provided  protection 
to  District  No.  2 — witness  the  fact  that  it  held  the  flood 
waters  for  thirty  hours  (R.  81),  thus  permitting  District 
No.  2  to  be  safely  evacuated  (R.  81). 

(d)     The  failure. 

On  the  afternoon  of  May  30,  1948  when  the  elevation 
of  the  flood  water  was  30.8  feet  m.s.l.  (R.  80),  the  rail- 
road and  highway  fills  which  constituted  the  western  em- 
bankment at  District  No.  1  failed  (R.  80)  permitting  the 
flood  water  to  fill  District  No.  1  (R.  81),  thereby  flooding 
and  destroying  Vanport.  The  following  morning  District 
No.  2  was  evacuated  by  order  of  the  Oregon  governor  (R. 
81). 

As  the  flood  waters  filled  District  No.  1  they  advanced 
across  the  district  and  began  to  exert  pressure  on  the  Denver 
Avenue  fill  and,  by  passing  through  the  Denver  Avenue 
underpass,  on  the  ring  levee.  Trouble  first  developed  not 
with  the  ring  levee  but  with  the  fill  itself  at  the  site  of  a 
large  culvert,  approximately  5  feet  by  5  feet  in  size,  con- 
structed through  the  fill  at  about  ground  level  (R.  53). 
The  flood  water  blew  out  the  plugs  in  the  culvert  and  the 
fill  began  to  cave  and  slough  (R.  184,  209-210,  217,  248). 
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By  good  luck  and  good  management  the  culvert  was  re- 
plugged, thus  averting  a  failure.  Shortly  thereafter,  how- 
ever, the  ring  levee  suddenly  broke,  permitting  the  flood 
waters  to  enter  District  No.  2.  There  is  conflicting  testi- 
mony in  this  record  as  to  whether  the  Denver  Avenue  fill 
would  have  been  able  to  withstand  the  pressure  of  the  flood 
water  if  the  ring  levee  had  not  failed  (R.  217,  205,  167). 
R.  H.  Baldock,  the  chief  engineer  of  the  Highway  Commis- 
sion, and  Harry  K.  Doyle  from  the  Corps  of  Engineers,  both 
of  whom  participated  in  the  Denver  Avenue  flood  fight, 
testified  that  in  their  opinion  the  Denver  Avenue  fill  would 
itself  have  failed  if  the  ring  levee  had  not  done  so  (R.  217, 
249). 

The  failure  of  the  ring  levee  permitted  the  flood  waters 
to  advance  across  District  No.  2  from  Denver  Avenue  to 
Union  Avenue,  another  highway  fill  so  located  that  it 
bisects  the  district  in  a  diagonal  fashion  (R.  55).  Union 
Avenue  held  the  water  for  two  or  three  hours;  then  it  too 
failed  (R.  81)  permitting  the  flood  to  inundate  the  entire 
district  and  to  do  the  damage  for  which  appellants  seek 
compensation  (R.  81). 

Summary  of  the  Argument 

The  judgment  below  should  be  affirmed: 

1.  Denver  Avenue  is  and  always  has  been  a  highway 
and  nothing  else.  It  was  constructed  for  highway  purposes; 
for  more  than  thirty  years  it  has  been  consistently  used  for 
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highway  purposes;  and  as  a  result  of  that  continuous  use  it 
is  dedicated  to  the  public  for  highway  purposes.  The  con- 
struction of  the  Denver  Avenue  underpass  was  a  legitimate 
highway  measure  necessary  for  the  safety  of  the  traveling 
public.  The  underpass  was  constructed  with  the  consent 
and  under  the  supervision  of  the  Oregon  State  Highway 
Commission.  By  express  provision  of  the  Oregon  statutes 
that  Commission  has  full  jurisdiction  and  control  over 
Denver  Avenue  and  all  other  Oregon  state  highways.  The 
construction  of  the  underpass  was  therefore  in  all  respects 
lawful  and  proper. 

2.  Denver  Avenue  is  not  and  never  has  been  a  levee  or 
considered  to  be  such  by  appellants  or  by  Drainage  District 
No.  2.  But  even  if  appellants  had  hoped  or  expected  that 
Denver  Avenue  would  provide  flood  protection  for  their 
properties  if  the  occasion  arose,  that  hope  or  expectation 
would  not  and  did  not  obligate  the  State  of  Oregon,  the 
owner  of  Denver  Avenue,  to  maintain  Denver  Avenue  as  a 
levee  for  the  benefit  of  appellants  or  to  refrain  from  taking 
such  measures  in  connection  with  Denver  Avenue  as  might 
be  necessary  or  appropriate  for  the  safety  of  the  traveling 
public.  The  paramount  right  in  connection  with  Denver 
Avenue  is  and  was  the  right  of  the  public  to  safe  travel. 

3.  Appellants  have  no  interest  in  and  no  rights  in  con- 
nection with  Denver  Avenue.  Appellants  do  not  own  the 
fill,  the  land  on  which  it  rests,  or  the  adjoining  property. 
Appellants  have  made  no  contribution  to  the  cost  of  build- 
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ing  or  maintaining  Denver  Avenue.  They  have  no  rights 
by  statute  or  by  contract.  The  right-of-way  deed  did  not 
obhgate  Multnomah  County  or  the  State  of  Oregon  as  its 
successor  to  maintain  Denver  Avenue  as  a  levee  and  appel- 
lants are  not  entitled  to  the  benefit  of  that  obligation  even 
if  it  existed.  The  obligations  under  the  right-of-way  deed 
are,  moreover,  expressed  as  conditions  subsequent,  the  only 
remedy  for  a  violation  of  which  would  be  a  forfeiture  of 
the  right-of-way  to  Peninsula  Industrial  Company — a  forfei- 
ture which  has  not  been  and  cannot  now  be  declared.  More- 
over, the  right-of-way  deed  itself  provides  for  public  and 
private  highway  crossings  "over,  under  or  across"  the  right- 
of-way.  The  construction  of  the  Denver  Avenue  underpass 
was  not  a  violation  of  the  deed  provisions  and  even  if  it 
had  been  it  would  not  have  been  a  violation  of  any  right 
of  appellants. 

4.  The  Denver  Avenue  underpass  was  not  constructed 
by  the  United  States  or  its  employees  and  the  negligence  or 
wrongful  conduct,  if  any,  of  the  employees  of  government 
contractors  is  not  actionable  under  the  Tort  Act. 

5.  The  United  States  had  no  obligation  to  construct  or 
maintain  a  levee  at  the  site  of  the  underpass  or  to  take  any 
action  whatever  to  protect  appellants  from  flood  damage. 
The  obligation  to  provide  flood  protection  for  appellants' 
property  rested  with  appellants  themselves  or  with  Peninsula 
Drainage  District  No.  2.  There  has  been  no  proof,  more- 
over, of  any  negligence  or  wrongful  conduct  in  connection 
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with  the  construction  or  maintenance  of  the  ring  levee.  The 
ring  levee  failed  under  pressure  of  flood  waters  approach- 
ing from  the  west.  No  one,  including  appellants,  foresaw 
and  in  the  exercise  of  due  care  no  one  could  have  foreseen 
that  the  western  embankment  of  District  No.  1  would  fail, 
thus  permitting  flood  waters  to  approach  the  ring  levee 
from  the  west. 

6.  The  ring  levee  was  not  constructed  or  maintained 
by  employees  of  the  United  States  and  the  negligence  or 
wrongful  conduct,  if  any,  of  the  employees  of  government 
contractors  is  not  actionable  under  the  Tort  Act. 

7.  The  cause  of  the  flood  damage  to  appellants'  prop- 
erty was  the  failure  of  the  western  embankment  at  Peninsula 
Drainage  District  No.  1  (which  was  not  owned  or  main- 
tained bv  the  United  States  and  for  which  the  United  States 
was  in  no  way  responsible)  operating  on  conditions  created 
by  the  failure  of  appellants  and  Peninsula  Drainage  District 
No.  2  to  provide  flood  protection  for  appellants'  lands. 
The  1948  Columbia  River  flood  was  an  "act  of  God"  for 
which  the  United  States  was  in  no  way  responsible. 

8.  Appellants  assumed  the  risk  of  flood  damage  by 
failing  during  the  long  period  subsequent  to  the  construc- 
tion of  the  Denver  Avenue  underpass  and  the  ring  levee  to 
provide  further  flood  protection  for  their  lands.  Most  if 
not  all  of  the  appellants,  moreover,  acquired  or  improved 
their  properties  after  the  Denver  Avenue  underpass  and 
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the  ring  levee  were  constructed,  thereby  deliberately  assum- 
ing whatever  risks  were  inherent  in  the  situation. 

9.  These  cases  are  pure  afterthought.  No  one  of  the 
appellants  prior  to  the  1948  high  water  ever  advised  the 
United  States  that  the  United  States  had  any  flood  protec- 
tion obligations  to  him,  or  that  the  construction  of  the  Den- 
ver Avenue  underpass  was  a  violation  by  the  United  States 
of  his  rights,  or  that  the  ring  levee  was  inadequate  or  im- 
properly maintained,  or  that  there  was  any  risk  of  flood 
waters  approaching  Denver  Avenue  from  the  west. 

10.  The  United  States  has  no  connection  with  these  cases 
except  that  the  United  States  decided  to  arrange  for  the 
construction  of  Vanport  and  acquiesced  in  the  decision  of 
the  Oregon  State  Highway  Commission  and  the  Vanport 
contractors  to  build  an  underpass  through  Denver  Avenue 
and  in  the  subsequent  decision  of  the  Vanport  contractors 
to  construct  a  ring  levee  about  this  underpass.  Everything 
done  by  the  United  States  called,  therefore,  for  an  exercise 
of  discretion  as  to  which  there  can  be  no  liability  under  the 
Tort  Act. 

11.  33  U.S.C.A.  702(c),  providing  that  the  United 
States  shall  not  be  liable  for  flood  damage,  is  an  absolute 
bar  to  these  claims. 

12.  The  court  below  had  no  jurisdiction  of  these  claims 
since  the  cause  of  action,  if  any,  accrued  prior  to  January  1, 
1945  (28  U.S.C.A.  1346(b)). 
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The  District  Court,  recognizing  the  force  of  these  con- 
tentions, gave  judgment  for  the  United  States.  That  judg- 
ment was  correct. 

Argument 

1.     Denver  Avenue  is  and  always  has  been  a  highway  and 
not  a  levee. 

Appellants  rest  their  case  fundamentally  on  two  prop- 
ositions: that  Denver  Avenue  is  a  levee  and  that  appellants 
have  rights  in  Denver  Avenue  which  were  violated  by  the 
construction  of  the  underpass.  Neither  has  any  support  in 
the  record.  With  respect  to  Denver  Avenue  the  District 
Court  found: 

"8.  Denver  Avenue,  the  boundary  between  the  two 
districts,  was  not  intended  to  be  a  levee  and  was  not 
designed  as  a  water-repellant  wall  or  structure.  The  plan 
for  Reclamation  of  District  No.  2  specifically  stated 
that  no  reliance  was  placed  on  Denver  Avenue,  and 
Denver  Avenue  is  mentioned  only  casually  as  furnish- 
ing additional  protection.  Neither  District  No.  1  nor 
District  No.  2  ever  spent  time  or  money  in  attempting 
to  strengthen  Denver  Avenue.  In  the  period  between 
1934  and  1944,  the  United  States,  acting  through  the 
Corps  of  Engineers,  reconstructed  the  north,  south  and 
east  levees  of  District  No.  2.  District  No.  2  approved 
the  plans  for  the  work  but  made  no  request  that  Denver 
Avenue  be  strengthened  as  part  of  the  protective  works. 
Denver  Avenue  was  built  and  has  ever  since  been  used 
for  highway  purposes.  Neither  Multnomah  County, 
the  State  of  Oregon,  the  United  States  nor  anyone  else 
has  or  had  any  obligation  to  maintain  Denver  Avenue 
as  a  levee  or  for  flood  protection  purposes."  (R.  142-3) 
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The  finding  that  Denver  Avenue  "was  not  intended  to 
be  a  levee"  (R.  142)  has  overwhelming  support  in  the 
record.  Indeed,  the  arguments  of  appellants  notwithstand- 
ing, there  is  in  this  record  no  evidence  whatever  that  Denver 
Avenue  was  ever  intended  to  be  a  flood  protection  structure. 
It  is  and  always  has  been  a  highway  and  nothing  else.  There 
are  many  reasons: 

First.  Denver  Avenue  was  built  exclusively  for  high- 
way purposes.  It  was  built  by  the  County  of  Multnomah  at 
the  expense  of  the  Interstate  Bridge  Commission  as  one  of 
the  approaches  to  the  Interstate  Bridge  (R.  22).  The  In- 
terstate Bridge  Commission  obviously  had  nothing  to  do 
with  levee  construction. 

Second.  Denver  Avenue  was  built  before  either  drain- 
age district  was  organized  (R.  22,  17,  25)  and  therefore 
at  a  time  when  the  land  on  both  sides  of  Denver  Avenue 
was  subject  to  flood.  The  fact  that  no  one  was  then  planning 
to  reclaim  this  land  is  demonstrated  by  the  provision  of 
the  right-of-way  deed  for  two  deep  water  channels  across 
the  right-of-way  (R.  458-9). 

Third.  The  right-of-way  deed  makes  it  crystal  clear 
that  Denver  Avenue  and  the  Denver  Avenue  fill  were  to 
be  constructed  not  for  levee  but  for  highway  purposes.  The 
deed  refers  repeatedly  to  the  fact  that  the  land  is  to  be  used 
for  a  highway.  It  provides,  for  example,  with  respect  to 
certain  deep  water  channels  that  the  grantor  "shall  con- 
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struct  said  crossings  in  such  manner  as  not  unreasonably  to 
interfere  with  the  traffic  over  said  parcels  of  land  as  a  high- 
way""^ (R.  459);  it  provides  that  certain  connecting  fills 
"shall  be  constructed,  maintained  and  used  in  such  manner 
as  not  to  interfere  with  the  convenient  use  or  occupation 
oj  any  roadway  maintained  or  to  be  maintained  by  Multno- 
mah County  or  the  public  on  either  of  said  parcels  of  land" 
(R.  460) ;  it  requires  the  county  to  "provide  and  thereafter 
maintain  a  public  highway  over  said  Parcel  B  ivhich  shall 
he  reasonably  sufficient  for  the  accommodation  of  public 
travel  thereover"  (R.  461-2) ;  and  finally,  it  provides  "that 
no  toll  shall  ever  be  collected  by  the  said  Multnomah  County 
for  any  travel  over  any  highway  constructed  over  Parcel  B 
as  herein  described"  (R.  462).  Moreover,  the  correction 
deed  of  December  31,  1926  (R.  465)  says  specifically  that 
the  grant  was  for  a  highway.  It  recites  that  the  first  con- 
veyance was  ''for  highway  purposes"  (R.  465 ) ;  that ''/'/  was 
the  intention  of  the  parties  that  the  county  was  to  construct 
certain  fills  and  highways  upon  said  parcels"  (R.  465  )  ;  and 
that  the  county  should  "have  no  interest  in  land  not  used  or 
intended  to  be  used  for  said  highways"  (R.  465  ) .  This  re- 
peated reference  in  the  deeds  to  highways  and  highway 
purposes  is  to  be  compared  with  the  fact  that  nowhere  in 
the  deeds  is  there  any  mention  whatever  of  levees,  dikes, 
floods  or  flood  protection.  Indeed,  the  deeds  affirmatively 


*Emphasis  is  supplied  throughout  this  brief  unless  otherwise  noted. 
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demonstrate  that  no  one  intended  or  anticipated  that  Den- 
ver Avenue  would  serve  as  a  levee  or  that  the  fill  would 
be  maintained  in  a  continuous  and  unbroken  fashion.  The 
March  16,  1915  deed  carefully  reserves  to  the  grantor  and 
its  successors*  a  series  of  rights  wholly  inconsistent  with 
any  purpose  to  use  the  Denver  Avenue  fill  as  a  levee.  It  is 
provided  that  the  grantor  shall  have: 

"(a)  The  right  to  dedicate  as  provided  by  law 
public  highway  crossings  and  to  pay  out  and  use  pri- 
vate highway  crossings  over,  under  or  across  either  or 
both  of  said  parcels  of  land  hereby  conveyed  *  *  * 

"(b)  The  right  to  cross  with  railroad  tracks  for 
industrial  and  switch  track  purposes  under,  over  or  at 
grade  either  or  both  of  the  parcels  of  land  hereby  con- 
veyed *  *  * 

"(c)  The  right  to  construct  and  to  maintain  at  the 
expense  of  the  grantor  or  its  successors  one  (1)  cross- 
ing not  to  exceed  <one  hundred  (100)  feet  in  width 
under  and  through  each  of  said  parcels  of  land  hereby 
conveyed,  to  he  used  by  the  grantor  for  a  deep  water 
channel,  the  location  of  said  crossings  on  each  of  said 
parcels  of  land  to  be  designated  by  the  grantor  ^=  *  * 

"(d)  The  right  to  cross  and  recross  said  parcels 
of  land  hereby  conveyed  with  underground  pipes  and 
conduits  and  with  overhead  or  underground  telephone, 
telegraph,  electric  light,  power  or  other  wire  crossings 
♦  ♦  *"  (R.  458,  459). 


♦There  is  good  reason  to  believe  that  the  United  States  is  the  successor 
in  interest  to  Peninsula  Industrial  Company,  the  grantor  of  the  right-of-way 
deed.  That  company  at  the  date  of  the  deed  owned  the  property  adjoining 
the  right-of-way  (R.  457,  316).  The  land  adjoining  the  right-of-way 
now  belongs  to  the  United  States  (Exs.  64,  76,  77,  78). 
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In  the  face  of  these  provisions  for  public  and  private 
highway  and  railroad  crossings,  underground  pipes  and 
conduits  and  two  deep  water  channels  100  feet  in  width 
through  the  Denver  Avenue  fill,  it  is  difficult  to  take 
seriously  the  suggestion  that  the  fill  was  intended  to  act  as 
a  levee. 

Fourth.  Denver  Avenue  has  never  been  considered  to 
be  a  levee.*  The  organization  papers  for  District  No.  2 
recognize  that  Denver  Avenue  was  not  expected  to  act  as 
a  levee.  The  district  engineer  in  reporting  on  the  work  to 
be  done  by  the  district  (R.  334)  referred  to  the  Denver 
Avenue  or  Derby  Street  fill,  as  it  was  then  known: 

"The  district  has  for  its  west  boundary  the  Derby 
Street  fill  of  the  Interstate  Bridge,  which  also  consti- 
tutes the  east  boundary  of  Peninsula  Drainage  District 
No.  1 — this  fill  upon  completion  of  District  No.  2  will 
not  act  as  a  dike  since  District  No.  1  will  be  reclaimed 
by  its  west,  north  and  south  levees  connecting  with 
system  No.  2.  It  will,  however,  constitute  an  additional 
element  of  security  to  Districts  Nos.  1  and  2."  (R. 
335). 

This  seems  clear  enough:  Denver  Avenue  is  not  a  dike; 

protection  from  the  west  is  to  be  provided  by  the  levee 

system  of  District  No.  1.    Pursuant  to  this  understanding 


*AppeIlants  argue  that  by  building  the  ring  levee  the  Vanport  con- 
tractors recognized  that  Denver  Avenue  was  a  flood  protection  structure. 
This  assumes  far  too  much.  The  construction  of  the  ring  levee  implies 
nothing  beyond  the  obvious  fact  that  the  Denver  Avenue  fill  as  a  highway 
fill  might  well  (as  it  did)  provide  temporary  protection  if  the  occasion 
arose,  thereby  permitting  an  orderly  evacuation  of  the  area. 
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the  district  engineer  recommended  (R.  336)  and  the  dis- 
tricts installed  a  large,  open  culvert,  5  feet  by  5  feet,  through 
the  Denver  Avenue  fill  so  that  the  District  No.  1  pumping 
plant  could  serve  both  districts  (R.  337,  25).  Many  years 
later  this  culvert  was  plugged  (R.  53),  but  the  fact  that 
for  at  least  fifteen  years  it  remained  open  demonstrates  that 
no  one  expected  Denver  Avenue  to  act  as  a  levee. 

In  March,  1928,  District  No.  2  asked  court  approval 
for  an  amendment  to  its  plan  of  reclamation  (Ex.  72) .  The 
petition  recites  "the  construction  of  dikes  and  levees  sur- 
rounding the  District  to  an  elevation  of  twenty-eight  feet" 
(Ex.  72,  p.  2  ) ,  the  construction  of  the  Derby  Street  approach 
to  the  Interstate  Bridge  to  an  elevation  of  thirty-three  feet 
(Ex.  72,  p.  2)  and  the  construction  of  the  levees  of  Dis- 
trict No.  1  to  an  elevation  of  thirty-t^'o  feet  (Ex.  72,  p.  2) 
and  proposes  that:  "The  dikes  and  levees  surrounding  said 
Peninsula  Drainage  District  Number  Two  shall  be  increased 
in  height  from  the  present  elevation  of  twenty-eight  feet 
at  the  top  to  an  elevation  of  not  exceeding  thirty-three  feet 
at  the  top."  (Ex.  72,  p.  5).  The  petition  was  granted  as 
prayed  (Ex.  73).  It  will  be  noted  that  in  these  proceedings 
papers  Denver  Avenue  is  not  included  among  "the  dikes 
and  levees  surrounding  said  Peninsula  Drainage  District 
Number  Two". 

The  subsequent  history  of  Denver  Avenue  is  all  to  the 
same  effect.  On  March  26,  1937  control  of  Denver  Avenue 
was  transferred  to  the  Oregon  State  Highway  Commission 
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(R.  27)  and  ever  since  Denver  Avenue  has  been  owned  by 
the  State  of  Oregon  and  controlled  by  the  Commission  (R. 
28) — an  arrangement  entirely  appropriate  for  a  highway 
but  entirely  inappropriate  for  a  district  levee.  In  the  period 
from  1936  to  1940  the  Corps  of  Engineers  worked  exten- 
sively on  the  levees  of  both  drainage  districts  (R.  19-22, 
32-35),  but  as  the  court  below  pointed  out,  no  one  ever 
suggested  that  the  Corps  do  any  work  on  the  Denver  Avenue 
fill  (R.  143).  Finally,  when  in  connection  with  the  con- 
struction of  the  underpass  it  was  suggested  by  District  No. 
1  that  Denver  Avenue  should  be  regarded  as  a  dike  (R. 
287),  that  suggestion  was  rejected  promptly  and  emphat- 
ically by  counsel  for  the  Highway  Commission  (R.  289)  : 

"The  structure  through  which  it  is  proposed  to  make 
the  underpass  is  a  highway  grade  and  has  always  been 
such  since  its  construction.  It  is  my  opinion  that  no 
use  of  such  highway  grade  by  an  irrigation  district 
imposes  any  liability  on  the  State  or  the  Highway  De- 
partment; and,  therefore,  until  I  am  otherwise  con- 
vinced, I  shall  advise  the  Highway  Commission  that 
it  may,  without  liability,  use  the  Denver  Avenue  ap- 
proach which  is  a  highway  grade  for  any  use  consistent 
with  and  which  contributes  to  public  travel  and  public 
convenience." 

This  has  always  been  the  position  of  the  Commission  (R. 

247). 

Thus  it  turns  out  that  for  a  host  of  reasons  the  court 

below  was  correct  in  concluding  that  Denver  Avenue  was  a 

highway  and  not  a  levee:  because  it  was  built  exclusively 
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for  highway  purposes  before  either  district  was  organized; 
because  the  right-of-way  deeds  make  it  clear  that  the  fill 
was  constructed  for  highway  and  not  levee  purposes;  and 
because  Denver  Avenue  has  never  been  considered  to  be 
or  maintained  as  a  levee.  The  alleged  failure,  therefore,  to 
maintain  the  fill  as  a  levee  was  in  no  way  wrongful. 

2.     The   construction   of   the   Denver   Avenue   underpass   was 
lawful  and  proper. 

The  fact  that  Denver  Avenue  is  a  highway  makes  the 
construction  of  the  underpass  altogether  lawful  and  proper. 
In  1942-3  when  the  underpass  was  constructed  Denver  Ave- 
nue was  an  Oregon  state  highway  (R.  27)  owned  by  Oregon 
and  controlled  by  the  State  Highway  Commission  (R.  28). 
The  Highway  Commission  determined  that  the  underpass 
was  necessary  for  safety  reasons.  R.  H.  Baldock,  the  Oregon 
State  Highway  engineer,  testified  as  follows: 

"Q.  What  was  the  purpose  of  the  proposed  under- 
pass? 

A.    To  give  access  to  the  town  of  Vanport. 

Q.  Was  this  a  proper  purpose  from  a  highway 
and  traffic  point  of  view  '^ 

A.    It  was. 

Q.  Was  there  some  safety  factor  involved  in  pro- 
viding for  the  underpass? 

A.  //  would  have  been  highly  dangerous  to  try  to 
make  the  access  without  separating  the  opposing  streams 
at  grade. 
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Q.    Did  that  require  the  construction  of  the  under- 
pass? 

A.    It  did. 

Q.  Did  you  approve  the  proposal  for  the  con- 
struction of  the  underpass? 

A.    I  did. 

Q.  Did  your  office  prepare  the  plans  for  the  con- 
struction of  the  Denver  Avenue  underpass  ? 

A.    Yes. 

Q.  Did  an  engineer  from  your  office  supervise  the 
construction  of  the  underpass? 

A.    Yes."   (R.  246) 

Since,  as  this  testimony  makes  clear,  the  Commission  not 
only  concluded  that  the  underpass  was  necessary  for  safety 
reasons  but  actually  prepared  the  plans  and  supervised  the 
work,  there  can  be  no  doubt  that  the  construction  of  the 
underpass  was  lawful.  For  under  the  Oregon  statutes  the 
jurisdiction  of  the  Oregon  State  Highway  Commission  over 
state  highways  such  as  Denver  Avenue  is  plenary  and  abso- 
lute. In  1942,  114  O.C.L.A.  100  (3  Or.  Rev.  Stat.  366.205) 
provided: 

"The  commission  shall  have  full  power  to  carry  out 
the  provisions  of  this  act,  and  said  commission  hereby 
is  given  general  supervision  and  control  over  all  matters 
pertaining  to   the  selection,   establishment,    location. 
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construction,  improvement,  maintenance,  operation 
and  administration  of  state  highways,  the  letting  of 
contracts  therefor,  the  selection  of  materials  to  be  used 
therein,  and  all  other  matters  and  things  necessary  or 
proper  or  deemed  necessary  or  proper  for  the  accom- 
plishment of  the  purposes  of  this  act,  and  said  com- 
mission is  likewise  given  complete  jurisdiction  and 
authority  over  all  state  parks,  recreational  grounds,  or 
places  acquired  by  the  state  for  recreational  purposes." 

This  broad  grant  of  authority  was  confirmed  by  Section 
115  (3  Or.  Rev.  Stat.  366.220)  : 

''§  100-1 D.  Specific  powers  and  authority  of  high- 
way commission.  In  addition  to  such  general  powers 
as  may  be  necessary  and  incident  to  the  performance 
of  its  duties  under  the  provisions  of  this  act  the  com- 
mission hereby  is  given  specific  power  and  authority 
to  do  and  accomplish  the  following  things: 

"(1)  System  of  Highways.  Select,  establish,  des- 
ignate, construct,  maintain,  operate  and  improve  or 
cause  to  be  constructed,  maintained,  operated  and/or 
improved  a  system  of  state  highways  within  the  state 
of  Oregon,  which  highways  shall  be  designated  by 
number  and  by  the  point  of  beginning  and  the  terminus 
thereof." 

The  Commission,  as  the  statute  says,  has  "general 
supervision  and  control  over  all  matters  pertaining  to  the 
*  *  *  construction,  improvement,  maintenance,  operation 
and  administration  of  state  highways  *  *  *".  Under  this 
broad  grant  of  authority  the  Commission  certainly  had 
full  power  to  authorize  construction  of  the  underpass.   For 
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it  is,  of  course,  well  settled  that  the  state,  acting  through  the 
appropriate  agency,  has  plenary  power  over  the  highways, 
including  authority  to  take  appropriate  safety  measures. 
"The  authority  of  a  municipality  to  impose  regulations  in 
order  to  assure  the  safety  and  convenience  of  the  people  in 
the  use  of  public  highways  has  never  been  regarded  as  in- 
consistent with  civil  liberties  but  rather  as  one  of  the  means 
of  safeguarding  the  good  order  upon  which  they  ultimately 
depend."  Cox  v.  New  Hampshire,  312  U.S.  569,  574  (1941 ) . 
"The  Legislature  has  full  authority  over  the  highways  of  the 
State  and  may  lay  out  their  routes  and  regulate  their  use." 
Marshall  v.  State,  171  S.W.  2d  269,  270  (Tenn.  1943). 
"That  the  Legislature  exercises  plenary  control  over  public 
highways,  whether  they  be  public,  state  or  county  roads  or 
streets  in  municipalities,  is  established  beyond  question  in 
this  state."  Roney  Inv.  Co.  v.  City  of  Miami  Beach,  YlA: 
So.  26,  29  (Fla.  1937).  For  Oregon  cases  recognizing  the 
broad  powers  of  the  Highway  Commission,  see  Tomasek  v. 
State,  248  P.  2d  703  (Or.  1952) ;  Cabell  v.  City  of  Cottage 
Grove,  130  P.  2d  1013  (Or.  1943),  144  A.L.R.  286;  Warren 
V.  Bean,  115  P.  2d  167  (Or.  1941).  Since  Denver  Avenue 
belonged  to  Oregon  and  since  the  Highway  Commission 
had  full  power  under  Oregon  law  to  regulate  its  use,  how 
can  it  be  said  that  the  construction  of  the  underpass,  ap- 
proved by  the  Commission  as  a  necessary  safety  measure, 
was  in  any  way  unlawful  '^. 
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3.  Even  if  the  construction  of  the  Denver  Avenue  underpass 
had  been  unlawful,  no  right  of  appellants  would  have 
been  violated. 

Appellants  have  established  no  interest  in  or  claim  upon 
Denver  Avenue;  accordingly  even  if  the  construction  of 
the  underpass  were  for  some  reason  wrongful  appellants 
could  not  be  heard  to  object.  Appellants  are  individuals 
owning  property  at  various  locations  in  Peninsula  Drainage 
District  No.  2.  No  one  of  the  appellants  owns  or  claims  to 
own  Denver  Avenue  itself  or  the  land  upon  which  it  rests. 
The  highway,  the  fill  supporting  it  and  the  right-of-way 
beneath  it  all  belong  to  the  State  of  Oregon  (R.  28).  The 
fill  at  its  base  is  wider  than  the  right-of-way  but  that  is  of 
no  consequence  for  at  least  two  reasons:  first,  because  the 
right-of-way  deed  contains  the  customary  slope  easement, 
that  is,  "the  right  to  place  the  toe  of  the  slopes  of  any  em- 
bankments upon  the  real  property  belonging  to  the  grantor 
adjoining  that  described  in  Parcels  A  and  B  herein"  (R. 
457),  and  second,  because  beginning  in  1942  the  owner 
of  the  property  adjoining  the  right-of-way  was  the  United 
States  and  not  the  appellants  or  any  one  of  them  (R.  58, 
Exs.  76,  77,  78).  No  one  of  the  appellants  has,  therefore, 
any  property  right  which  the  construction  of  the  underpass 
could  be  said  to  violate. 

Appellants  argue  for  some  sort  of  "easement"  whereby 
Multnomah  County  was  obligated  to  maintain  Denver  Ave- 
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nue  as  a  levee.  No  such  "easement"  exists  and  even  if  it 
did  appellants  could  not  claim  the  benefit  of  it. 

First.  The  parties  to  the  right-of-way  deed,  as  this  brief 
has  pointed  out,  never  intended  that  Denver  Avenue  should 
be  a  levee.  A  fill  to  be  intersected  by  highway  and  railroad 
crossings  and  two  deep  water  channels  100  feet  in  width 
cannot  have  been  intended  as  a  levee. 

Second.  The  right-of-way  deed  says  nothing  whatever 
of  floods,  levees  or  flood  control.  The  obligation  to  con- 
struct and  maintain  the  fill  is  by  its  very  terms  an  obligation 
to  "maintain  a  public  highway  over  said  Parcel  B"  (R. 
462  ) .  This  obligation,  expressed  in  the  deed  as  a  condition 
subsequent,  must  under  the  Oregon  cases  be  strictly  con- 
strued with  all  doubts  resolved  against  any  restrictions 
limiting  or  forbidding  any  legitimate  use  of  the  property 
for  highway  purposes.  "Conditions  subsequent  are  not 
favored  in  law,  and  are  to  be  strictly  construed,  because 
the^'  tend  to  destroy  estates,  and  generally  all  doubts  are 
resolved  against  restrictions  on  the  use  of  property  by  the 
grantee  or  devisee  *  *  *".  Gauge  v.  Hayes,  237  P.  2d  196, 
200  (Or.  1951).  See  also  Clark  v.  Jones,  144  P.  2d  498,  500 
(Or.  1943)  and  City  of  Fordand  v.  Terwilliger,  19  Pac.  90, 
94  (Or.  1888).  Appellants,  contrary  to  the  cases,  are  not 
only  asking  the  Court  to  resolve  all  doubts  in  favor  of, 
rather  than  against,  a  supposed  restriction  on  the  use  of  the 
property  but  actually  to  create  that  restriction  without  a 
word  in  the  deed  to  support  it. 
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Third.  The  right-of-way  deed  in  providing  for  a  high- 
way impHedly  authorized  all  measures,  including  underpass 
construction,  which  might  be  appropriate  to  that  end.  "The 
dedication  of  a  street  to  public  use  authorizes  any  ordinary 
use  for  street  purposes  *  *  *".  Finch  v.  Riverside  Ry.  Co., 
87  Cal.  597,  598  (1891).  The  deed  itself  recognizes  that 
the  construction  of  "public  highway  crossings  *  *  *  over, 
under  or  across"  the  right-of-way  might  be  appropriate  (R. 
458) .  Indeed,  any  provision  in  the  right-of-way  deed  which 
might  be  construed  to  limit  the  power  of  the  Highway  Com- 
mission to  build  the  underpass  or  to  take  other  appropriate 
highway  measures,  would  be  void  as  repugnant  to  the  grant. 
Wills  V.  Los  Angeles,  209  Cal.  448  (1930). 

Fourth.  The  Oregon  courts  have  held  that  a  breach  of 
a  condition  subsequent  which  is  merely  technical  or  which 
is  pursuant  to  an  exercise  of  the  police  power  will  not  forfeit 
the  property.  Clark  v.  Jones,  144  P.  2d  498,  500  (Or.  1943)  ; 
City  of  Portland  v.  Terwilliger,  19  Pac.  90,  95  (Or.  1888). 
The  Denver  Avenue  underpass  was  built  as  a  safety  measure 
for  the  protection  of  the  traveling  public.  It  was,  therefore, 
a  proper  exercise  of  the  police  power  of  the  State.  This 
means,  under  Oregon  law,  that  there  has  been  no  actionable 
violation  of  the  deed  provisions. 

Fifth.  Appellants  have  no  standing  to  complain  about 
a  violation,  if  any,  of  the  deed  provisions.  Appellants  argue 
that  they  are  the  successors  in  interest  to  Peninsula  Industrial 
Company  and  therefore  entitled  to  take  advantage  of  the 


31 

deed  provisions  reserving  rights  to  the  grantor  and  its  suc- 
cessors. There  is,  however,  no  evidence  in  this  record  to 
support  that  argument — nothing  from  which  it  could  be 
concluded  that  appellants  or  any  of  them  are  in  actual  fact 
the  successors  in  interest  to  Peninsula  Industrial  Company. 
At  the  trial  no  one  of  the  appellants  identified  the  property 
he  owned  in  District  No.  2  or  made  any  effort  to  prove  that 
Peninsula  Industrial  Company  was  in  truth  his  predecessor 
in  interest.  The  only  title  evidence  before  the  Court  is  the 
description  of  property  ownerships  contained  in  the  Dis- 
trict No.  2  organization  papers.  Those  papers  show  that 
as  an  original  matter  the  district  lands  were  not  owned  by 
Peninsula  Industrial  Company  but  by  forty-six  different 
interests  (R.  307-29).  How  then  can  it  be  assumed  that 
appellants  or  any  of  them  succeeded  to  the  particular  owner- 
ship of  Peninsula  Industrial  Company? 

Moreover,  if  one  of  the  appellants  did  succeed  in  prov- 
ing title  through  Peninsula  Industrial  Company  he  would 
not  on  that  account,  under  the  Oregon  cases,  be  entitled  to 
assert  a  position  based  on  the  right-of-way  deed.  Since  the 
obligation  of  the  grantee  under  the  deed  is  stated  as  a  con- 
dition subsequent  and  not  as  a  covenant  the  only  remedy 
for  breach  of  the  condition  is  a  right  of  re-entry.  "If  the 
language  imports  a  condition  merely,  and  there  are  no  words 
importing  an  agreement,  it  is  not  enforceable  as  a  covenant." 
26  CJ.S.  473.  "Ejectment  is  the  proper  remedy  to  be  em- 
ployed by  the  grantor  of  real  property  to  recover  the  same 
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for  breach  of  a  condition  subsequent  and  may  be  maintained 
without  previous  demand  for  possession."  School  District 
No.  21  V.  Wallowa  County,  142  Pac.  320,  320  (Or.  1914). 
Seeck  V.  ]akel,  l4l  Pac.  211  (Or.  1914).  But  in  Oregon 
this  right  of  re-entry  is  not  assignable  and  it  does  not  pass 
with  a  conveyance  of  the  grantor's  property.  "Because  the 
grantor  may  waive  his  right  to  insist  that  the  condition 
subsequent  has  been  broken,  his  chose  in  action  in  the 
premises  is  classed  as  a  personal  privilege  to  be  asserted  only 
by  himself  or  his  heirs.  It  is  not  assignable,  and,  until  he 
actually  recovers  the  land  as  upon  breach  of  the  condition, 
his  deed  confers  no  right  upon  his  subsequent  grantee." 
School  District  No.  21  v.  Wallowa  County,  142  Pac.  320, 
320  (Or.  1914).  Wagner  v.  Wallowa  County,  148  Pac. 
1140  (Or.  1915);  Magness  v.  Kerr,  254  Pac.  1012,  1014 
(1927).  This  rule  is  obviously  fatal  to  any  suggestion  that 
appellants  can  assert  any  claim  under  the  right-of-way  deed. 
As  a  matter  of  fact  it  seems  unlikely  that  at  this  late  date 
Peninsula  Industrial  Company  itself  could  claim  a  viola- 
tion of  the  condition  (see  Booth  v.  County  of  Los  Angeles, 
124  Cal.  App.  259  (1932)),  particularly  if,  as  appellants 
contend,  Peninsula  Industrial  Company  has  transferred  its 
interest  in  the  district  property.  In  Oregon  that  transfer  is 
itself  a  waiver  of  the  right  of  re-entry.  See  Wagner  v. 
Wallowa  County,  148  Pac.  1140,  1144  (Or.  1915). 

For  these  reasons  it  seems  clear  there  has  been  no  viola- 
tion of  the  deed  provisions  and  even  if  such  a  violation 
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existed  appellants  could  make  nothing  of  it. 

Appellants,  having  no  property  interest  in  Denver  Ave- 
nue and,  for  the  reasons  indicated,  no  rights  under  the 
right-of-way  deed,  argue  that  the  construction  of  the  under- 
pass was  a  violation  of  123  O.CL.A.  216  (4  O.R.S.  551.140) . 
That  section  reads: 

"REALIGNMENT  OF  DIKES  BY  LANDOWN- 
ERS: PROCEDURE;  EXPENSE:  OWNERSHIP  OF 
NEW  DIKE.  Any  person  through  whose  lands  dikes 
shall  have  been  constructed  under  this  act  may  be 
allowed  to  construct  a  dike  upon  new  lines  between 
any  two  points  on  the  original  line.  In  such  case  the 
owner  shall  file  application  with  the  county  court, 
giving  a  plat  of  the  proposed  change,  and  indorsed  by 
the  superintendent  of  the  district.  If  the  court  is  satis- 
fied that  the  change  is  not  detrimental  to  the  district, 
the  application  shall  be  granted.  The  applicant  shall 
construct  the  new  dike  at  his  own  expense,  and  up  to 
the  standard  of  the  original,  of  which  fact  the  super- 
intendent shall  be  the  judge.  The  dike  thus  constructed 
shall  become  the  property  of  the  district  in  the  same 
manner  as  the  original,  and  subject  to  the  same  reg- 
ulation, and  the  right  of  way  of  the  original  dike 
thereon  becomes  vacated." 

Obviously  this  provision  has  nothing  whatever  to  do  with 
this  case.  The  statute  relates  only  to  dikes  "constructed 
under  this  act",  that  is,  under  the  provisions  of  the  Oregon 
law  authorizing  the  construction  of  dikes  by  irrigation  and 
drainage  districts.  Denver  Avenue  was  not  constructed  as 
a  dike;  it  was  not  constructed  by  an  irrigation  or  drainage 
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district;  and  it  was  not,  therefore,  constructed  under  the 
provisions  of  "this  act".  Section  216  relates,  moreover,  only 
to  dikes  belonging  to  an  irrigation  or  drainage  district.  It 
provides  that  upon  realignment  the  new  dike  shall  belong 
to  the  district  "in  the  same  manner  as  the  original".  Denver 
Avenue  did  not,  of  course,  belong  to  District  No.  2.  Finally, 
there  is  nothing  in  the  statute  to  suggest  that  even  if  it  were 
violated  the  consequence  would  be  that  appellants  would 
be  entitled  to  recover  their  flood  losses  from  the  United 
States.  As  appellants  point  out,  the  court  below  did  not 
comment  on  this  statute — for  the  very  good  reason,  no 
doubt,  that  it  seems  self-evident  the  statute  has  nothing  to 
do  with  this  case. 

Appellants  argue  that  they  or  District  No.  2  "adopted" 
the  Denver  Avenue  fill  for  flood  protection  purposes. 
Nothing  in  the  record  supports  that  argument.  The  Denver 
Avenue  right-of-way  lies  outside  and  beyond  the  boundaries 
of  District  No.  2  (R.  305 ) ;  the  Dater  report  says  specifically 
that  Denver  Avenue  is  not  a  dike  (R.  335)  ;  the  proceedings 
for  the  revision  of  the  plan  of  reclamation  carefully  dis- 
tinguish between  Denver  Avenue  and  the  district  levees 
(Exs.  72,  73,  74) ;  and  there  is  no  proof  whatever  that 
appellants  individually  placed  any  reliance  on  the  Denver 
Avenue  fill.  No  one  of  the  appellants  objected  to  the  con- 
staiction  of  the  underpass  or  claimed  any  violation  of  his 
rights  on  that  account  (R.  83). 

But  even  if  this  were  wrong,  if  the  district  or  appellants 
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had  hoped  or  expected  that  Denver  Avenue  would  provide 
flood  protection  if  the  occasion  arose,  it  would  make  no 
difference.  Appellants  by  living  behind  the  Denver  Ave- 
nue fill,  hoping,  believing  or  expecting,  that  it  would  act 
as  a  dike  did  not  thereby  obligate  the  owners  of  Denver 
Avenue  to  maintain  the  fill  as  a  levee.  This  is  both  self- 
evident  and  well  settled.  "The  fact  that  a  land  owner 
avails  himself  of  the  right  to  repel  vagrant  waters  of  a 
river  by  embankments  does  not,  in  the  absence  of  some 
further  circumstances  or  set  of  circumstances,  impose  upon 
him  any  obligation  to  maintain  such  obstruction,  or  to  re- 
frain from  restoring  natural  conditions."  The  Weinberg 
Co.  V.  Bixby,  185  Cal.  87,  101,  196  Pac.  25  (1921).  "But 
it  is  inconsistent  with  any  sense  of  fairness  or  logic  to 
assume  that  a  landowner  must  by  the  maintenance  of  an 
artificial  embankment  protect  his  neighbor  below  from 
waters  of  any  character  which  otherwise  would  flow  upon 
the  lower  proprietor's  estate."  Vollrath  v.  Wabash  R.  Co., 
65  F.  Supp.  766,  772  (D.C.  Mo.  1946).  "The  only  basis 
upon  which  plaintiff  could  rightfully  claim  injury  for  this 
action  would  be  on  the  theory  that  the  spillway,  having 
once  been  set  at  a  higher  elevation  and  with  a  narrower 
outlet,  gave  plaintiff  a  vested  right  in  having  it  maintained 
in  that  original  condition.  We  believe  this  position  is  un- 
tenable." Ireland  v.  Henrylyn  Irr.  Dist.,  160  P.  2d  364,  365 
(Colo.  1945).  See  also  Whitcher  v.  State,  181  A.  549,  552 
(N.H.  1935);  Branch  v.  City  of  Altus,  159  P.  2d  1021 
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(Okla.  1945)  ;  Savoie  v.  Town  of  Bourbomiais ,  90  N.E.  2d 
645  (111.  App.  1950).  This  must  be  so.  Surely  no  court 
can  be  expected  to  hold  that  a  landowner,  merely  by  hoping 
or  expecting  that  his  neighbors  will  provide  him  with  flood 
protection,  can  obligate  his  neighbors  to  do  so. 

This  is  particularly  clear  under  the  circumstances  of 
this  case.  The  paramount  right  in  Denver  Avenue,  the  right 
that  transcends  every  other  claim  on  the  property,  is  the 
right  of  the  public  to  safe  travel.  This  means  that  even  if 
Denver  Avenue  could  be  said  to  have  some  secondary  or 
incidental  levee  purposes,  those  purposes  would  have  to 
yield  to  the  paramount  right  of  the  public  to  travel  in  safety. 
The  authorities  are  clear  and  unequivocal.  "The  streets 
belong  to  the  public  and  are  primarily  for  the  use  of  the 
public  in  the  ordinary  way."  Packard  v.  Banton,  264  U.S. 
140,  44  S.  Ct.  257,  259  (1924).  "Streets  and  highways  are 
dedicated,  secured  and  maintained  primarily  for  public 
transit,  and  must  be  so  preserved.  All  other  uses  thereof 
must  be  subordinated  or  yield  to  the  right  of  free  and  un- 
obstructed passage."  Hanso?7  v.  Hall,  219  N.W.  227,  229 
(Minn.  1938).  "By  the  location  of  highways  and  other 
public  ways  the  public  acquire  'a  right  of  passage  for  the 
purpose  of  travel  over  the  land  taken  with  all  the  powers 
and  privileges  necessarily  implied  as  incidental  to  the  ex- 
ercise of  that  right.'  "  City  of  Boston  v.  A.  W.  Perry,  Inc., 
22  N.E.  2d  627,  629  (Mass.  1939).  "Public  highways  are 
created  and  dedicated  to  public  use  for  the  purpose  of 
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handling  necessary  traffic  thereon  and  the  legislature  has 
plenary  power  over  the  regulation  thereof  including  the 
right  to  prohibit  parking  thereon  altogether  or  to  place  such 
restrictions  upon  the  same  as  it  deems  for  the  safety  and 
best  interests  of  the  public."  Kelly  v.  Anderson,  249  P.  2d 
833,  835  (Ariz.  1952).  "That  the  public  is  entitled  to  a 
proper  viatic  use  of  a  highway  is  too  well  established  to 
need  argument  or  citation  of  authority."  Furlong  v.  Der- 
tnger,  13  A.  2d  186,  187  (Vt.  1940).  See  also:  State  v. 
Gameltn,  13  A.  2d  204  (Vt.  1940);  State  v.  F.  W.  Fitch 
Co.,  17  N.W.  2d  380  (la.  1945);  Wolfe  v.  City  of  Prov- 
idence, 74  A.  2d  843  (R.  I.  1950)  ;  Hildebrand  v.  Southern 
Bell  Telephone  &  Tel.  Co.,  14  S.E.  2d  252  (N.C.  1941); 
Foster's  Inc.  v.  Boise  City,  118  P.  2d  721  (Idaho  1941). 
The  rights  of  the  public  extend  to  the  entire  highway  struc- 
ture, not  merely  the  traveled  portion.  See  Simpson  v.  Ad  kins, 
53  N.E.  2d  979,  984  (111.  1944);  Miller  v.  Pennsylvania- 
Reading  Seashore  Lines,  198  A.  848,  850  (N.J.  1938)  \Otten 
V.  Big  Lake  Ice  Co.,  270  N.W.  133,  135  (Minn.  1936). 

The  right  of  travel  thus  vested  in  the  public  is  the  right 
to  travel  in  reasonable  safety.  "It  [the  right  of  passage]  also 
includes  the  right  to  a  reasonably  safe  passage,  which  may 
be  enforced  through  the  police  power  even  though  the  abut- 
ting owners'  rights  be  diminished  thereby."  Breinig  v. 
County  of  Allegheny,  2  A.  2d  842,  847  (Pa.  1938).  "The 
right  to  use  the  highways  and  streets  for  purposes  of  travel, 
however,  is  not  an  absolute  and  unqualified  one,  but  may 


38 

be  limited  and  controlled  by  the  state  in  the  exercise  of  its 
police  power,  whenever  necessary  to  provide  for  and  pro- 
mote the  safety,  peace,  health,  morals,  and  general  welfare 
of  the  people,  and  is  subject  to  such  reasonable  and  impar- 
tial regulations  adopted  pursuant  to  this  power  as  are  cal- 
culated to  secure  to  the  general  public  the  largest  practical 
benefit  from  the  enjoyment  of  the  easement,  and  to  provide 
for  their  safety  while  using  it."  State  v.  Karel,  180  So.  3,  6 
(Fla.  1938).  "The  state  may  prescribe  regulations  adapted 
to  conserve  its  highways  as  to  cost  of  construction  and  main- 
tenance, to  reasonably  restrict  their  use  in  favor  of  normal 
traffic,  and  to  promote  the  safety  of  all  who  may  use  them." 
State  V.  John  P.  Nutt  Co.,  185  S.E.  25,  29  (S.C.  1935).  See 
to  the  same  effect  In  Re  Opinion  of  the  Justices,  8  N.E.  2d 
179  (Mass.  1937);  Joyner  v.  Matthews,  68  S.E.  2d  127 
(Va.  1951). 

This  public  right  to  safe  travel  is  the  paramount  con- 
sideration and  the  rights  of  all  others,  including  the  abut- 
ting property  owners,  must  yield  to  it.  "While  the  county's 
right  of  way  is  an  easement,  neither  the  owners  of  adjoining 
land  nor  plaintiff  may  use  the  highway  for  any  purpose 
inconsistent  with  the  right  of  the  public  to  its  full  and  free 
enjoyment  as  such.  Such  rights  as  plaintiff  and  adjoining 
land  owners  may  have  are  subordinate  to,  and  must  yield 
to  the  public  use."  Airways  Water  Co.  v.  Los  Angeles 
County,  236  P.  2d  199,  200  (Cal.  App.  1951).  "It  is  settled 
that  the  rights  of  abutting  property  owners  are  subservient 
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to  the  rights  of  the  pubhc  in  the  full  enjoyment  of  its  public 
ways."  Levy  v.  Curlin,  241  S.W.  2d  997,  999  (Ky.  App. 
1951 ) .  "This  use  [by  the  lessee  of  adjoining  property]  could 
have  been  abated  if  inconsistent  with  the  full  enjoyment 
of  the  right  of  way  by  the  public. "C<^r//o;^  v.  Pac/fic  Coast 
Gasoline  Co.,  242  P.  2d  391,  395  (Cal.  App.  1952).  "But 
this  right  [of  the  abutting  owner]  must  be  exercised  subject 
to  the  protection  of  the  public  which  may  be  using  the  high- 
way or  sidewalk,  and  it  may  be  regulated  under  the  police 
power  in  the  interest  of  safety."  Breinig  v.  County  of  Alle- 
gheny, 2  A.  2d  842,  847  (Pa.  1938).  Indeed,  any  use  of  the 
highway  properties  inconsistent  with  legitimate  highway 
purposes  is  a  nuisance  and  may  be  abated  as  such.  See 
People  V.  Henderson,  194  P.  2d  91  (Cal.  App.  1948); 
Scott  V.  Reynolds,  29  S.E.  2d  88  (Ga.  App.  1944);  South- 
eastern Pipe  Line  Co.  v.  Garrett,  16  S.E.  2d  753  (Ga.  1941 )  ; 
Carson  v.  Baldwin,  144  S.W.  2d  134  (Mo.  1940).  Thus 
appellants  must  argue  not  only  that  their  silent  hope  that 
Denver  Avenue  would  serve  as  a  flood  protection  structure 
obligated  Oregon  to  maintain  it  as  such  but  also  that  the 
obligation  thus  created  transcended  the  paramount  right  of 
the  public  to  safe  travel.  This  is  to  claim  a  great  deal  for  an 
expectation  never  voiced  by  appellants,  never  accepted  or 
recognized  by  anyone. 

4.     The   Denver   Avenue    underpass   was    not   constructed    or 
maintained  by  the  United  States  or  its  employees. 

Jurisdiction  to  hear  these  claims  depends  entirely  upon 
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the  Tort  Claims  Act,  28  U.S.C.A.  1346(b).  That  jurisdic- 
tion is  hmited  to  claims  for  loss  of  property  "caused  by  the 
negligent  or  wrongful  act  or  omission  of  any  employee  of 
the  Government  while  acting  within  the  scope  of  his  office 
or  employment  *  *  *".  "Employee  of  the  Government"  is 
defined  by  28  U.S.C.A.  2671  to  include  employees  of  Fed- 
eral agencies  and  "Federal  agency"  is  defined  to  include 
the  ordinary  departments  of  the  Government,  but  not,  by 
express  provision,  "any  contractor  with  the  United  States."* 
There  neither  is  nor  could  be  any  claim  in  this  case  that  em- 
ployees of  the  United  States  constructed  the  Denver  Avenue 
underpass.  That  work  was  done  by  Tower  Sales  &  Erecting 
Company,  a  subcontractor  of  Kaiser  Company,  Inc.  (R.  49, 
259)  pursuant  to  plans  furnished  by  and  under  the  super- 
vision of  the  Oregon  State  Highway  Commission  (R.  49). 
The  permit  for  the  construction  of  the  underpass  runs  from 
the  Oregon  State  Highway  Commission  to  F.P.H.A.  (R. 
293)  and  F.P.H.A.  approved  the  subcontract  between  Kaiser 
and  Tower  (R.  281).  But  no  one  could  claim  that  the  is- 
suance of  the  permit  or  the  execution  of  the  contract  damaged 
anyone.  The  alleged  wrong  is  the  interruption  of  the  fill  by 


*The  Tort  Act  adopts  the  respond/at  superior  theory  of  liability. 
National  Mfg.  Co.  v.  United  States,  210  F.  2d  263,  278  (C.A.  8  1954); 
Christian  v.  United  States,  184  F.  2d  523  (C.A.  6  1950);  King  v.  United 
States,  178  F.  2d  320  (C.A.  5  1949).  It  is  not  to  be  expected,  therefore, 
that  the  United  States  would  consent  to  become  liable  for  the  negligence 
of  the  employees  of  government  contractors.  The  common  law  has  always 
recognized  that  a  master  cannot  be  held  for  the  negligence  of  the  em- 
ployees of  independent  contractors. 
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the  actual  construction  of  the  underpass.  That  wrong,  if  it 
was  one,  was  not  committed  by  the  employees  of  the  United 
States  and  by  express  provision  of  the  statute  there  is  no 
Tort  Act  jurisdiction  to  consider  claims  based  upon  wrongs 
done  by  Government  contractors.  This  must  mean  that  the 
court  below  had  no  jurisdiction  to  consider  these  claims. 

5.     There  was  no  negligence  or  wrongful  conduct  in  connection 
with  the  construction  and  maintenance  of  the  ring  levee. 

Two  things  are  fundamental  in  considering  the  ring 
levee  and  its  construction:  first,  that  absent  failure  or  over- 
topping of  one  of  the  primary  (river  front)  levees  no  water 
could  reach  Denver  Avenue  or  the  ring  levee;  and,  second, 
that  no  one  foresaw  and  in  the  exercise  of  due  care  no  one 
could  foresee  a  failure  of  the  primary  levees.  This  was  the 
fundamental  finding  of  the  District  Court  in  the  Vanport 
cases  (109  F.  Supp.  213,227)  and  it  was  a  fundamental  con- 
clusion of  this  Court  on  the  appeal  of  those  cases.  "Much 
evidence  was  to  the  effect  that  the  sudden  failure  of  an  em- 
bankment of  the  size,  age,  and  past  performance  of  the 
western  embankment  was  both  unprecedented  and  unfore- 
seeable." (218  F.  2d  446,  451) .  There  is  nothing  to  the  con- 
trary in  this  record.  All  the  witnesses  agree  that  no  failure 
of  the  western  embankment  was  or  could  have  been  foreseen 
(R.  219,  224,  237,  4l4,  423)  and  the  court  below  so  found. 

"9.  The  flood  water  which  inundated  plaintiffs' 
property  approached  Denver  Avenue  and  the  ring  levee 
from  the  west.  In  the  exercise  of  due  care,  there  was 
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no  reason  to  anticipate  a  failure  of  the  western  embank- 
ment or  any  embankment  of  District  No.  1,  and  hence 
no  reason  to  anticipate  that  flood  waters  would  ever 
approach  Denver  Avenue  and  the  ring  levee  from  the 
west.  No  one  contemplated  Denver  Avenue  as  a  bul- 
wark against  a  weight  of  water  such  as  was  cast  against 
it  when  the  western  embankment  at  District  No.  1 
broke.  The  failure  of  the  ring  levee  and  the  inundation 
of  the  plaintiffs'  property  resulted  from  a  set  of  cir- 
cumstances unforeseen  by  anyone,  including  plaintiffs, 
and  which  in  the  exercise  of  due  care  could  not  have 
been  foreseen."  (R.  143-4) 

In  the  absence  of  any  reason  to  anticipate  a  failure  of  one 
of  the  primary  levees,  due  care  and  good  engineering  prac- 
tice did  not  require  the  construction  of  the  ring  levee  or  any 
secondary  levee  whatever  at  the  site  of  the  underpass  (R. 
224-5,  238).  The  Corps  of  Engineers,  which  is  responsible 
for  most  of  the  levee  work  in  the  United  States,  does  not 
build  secondary  levees  (R.  223,  237).  The  Corps  takes  the 
good  sense  position  that  the  available  funds  should  be  spent 
not  on  secondary  levees  but  on  raising  and  strengthening  the 
primary  levees  (R.  223,  237).  The  consequence  is  that  sec- 
ondary levees  are  rarely,  if  ever,  built  and  there  are  no 
standards  of  design  available  for  them  (R.  223,  237). 
Appellants'  expert  witnesses  did  not  say  that  due  care  and 
good  engineering  practice  require  the  construction  of  sec- 
ondary levees;  nor  did  they  undertake  to  provide  standards 
to  which  such  levees  should  be  built.  How  can  the  Court 
be  asked  to  say  that  this  particular  secondary  levee  was  neg- 


43 

ligently  constructed  when  the  engineering  profession  does 
not  build  secondary  levees  and  has  no  standards  for  their 
construction  ? 

Just  why  the  ring  levee  was  built  no  one  knows,  but  a 
reasonable  guess  can  be  made.  The  levees  at  District  No.  2, 
at  their  lowest  elevation,  were  1.7  feet  below  the  levees  of 
District  No.  1  (R.  44).  This  meant  that  a  flood  might  con- 
ceivably overtop  the  District  No.  2  levees  at  a  time  when  the 
levees  of  District  No.  1  were  still  above  flood  elevation 
(R.  225,  239).  In  that  event,  if  the  Denver  Avenue  under- 
pass was  unprotected,  water  from  District  No.  2  could  flow 
into  and  flood  District  No.  1.  It  was  apparently  against  this 
very  remote  possibility  and  in  the  exercise  of  what  was  truly 
a  superabundance  of  caution  that  the  ring  levee  was  con- 
structed by  the  Vanport  contractors  (R.  226,  239).  The 
Government  experts  testified  this  was  a  reasonable  thing  to 
do  (R.  225,  239) .  There  is  no  contrary  testimony. 

In  any  event  and  for  whatever  reason  the  ring  levee  was 
built  during  March  and  April  1943  by  the  contractors  who 
worked  on  the  Denver  Avenue  underpass  and  particularly 
by  Berke  Bros.  Construction  Company  (R.  50) .  In  the  fall  of 
1943,  George  H.  Buckler,  one  of  the  Vanport  contractors, 
made  arrangements  with  Fred  Christensen,  a  Portland  con- 
tractor, to  raise  the  elevation  of  the  ring  levee,  to  widen  its 
top  to  12  feet,  and  to  lay  a  clay  blanket  on  its  eastern  or 
outside  slope  (R.  51 ) .  This  work  was  done  by  Mr.  Christen- 
sen in  August  and  September  1943  in  accordance  with  plans 
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furnished  by  Kaiser  Company,  Inc.  (R.  51,  296,  301).  In 
the  spring  of  1944  employees  of  the  Housing  Authority  of 
Portland,  the  lessee  of  Vanport  and  East  Vanport,  dis- 
covered cracks  and  sloughs  in  portions  of  the  ring  levee 
(R.  54).  Later  that  year  the  Housing  Authority  employees 
repaired  the  levee  by  capping  the  crown,  reworking  the 
areas  where  sloughs  had  occurred,  and  filling  in  the  cracks 
(R.  54).  This  work  was  apparently  done  in  a  satisfactory 
manner  for  no  further  sloughs  or  cracks  developed  (R.  418) 
and  no  further  settlement  took  place  prior  to  the  1948  fail- 
ure (R.  54-5). 

Appellants'  brief  criticizes  these  repairs,  pointing  to 
testimony  that  a  reconstruction  rather  than  a  repair  program 
was  considered  and  rejected  (R.  194).  But  appellents'  ex- 
pert witnesses  offered  no  criticism  of  the  repair  work;  the 
Government  experts  testified  that  the  repairs  were  adequate 
to  restore  the  levee  to  its  original  condition  (R.  227,  242) ; 
and  the  fact  is  that  no  further  sloughs  or  cracks  developed 
(R.  418).  There  is,  therefore,  firm  support  in  the  record 
for  the  finding  of  the  court  below  that  "the  employees  of 
the  Housing  Authority  of  Portland  are  not  shown  to  have 
done  anything  legally  significant"  (R.  145)  and  that  ap- 
pellants "have  failed  to  prove  any  negligence  or  wrongful 
conduct  on  the  part  of  the  Housing  Authority  or  its  em- 
ployees" (R.  145). 

Appellants  are  critical  of  the  ring  levee  because  they 
say  it  was  designed  to  protect  District  No.  1  rather  than 
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District  No.  2.  This  criticism,  even  if  it  were  sound,  would 
have  no  legal  significance  since  neither  the  United  States 
nor  the  Vanport  contractors  had  any  obligation  to  protect 
appellants  from  flood  damage.  But  the  fact  is  that  the  criti- 
cism is  not  justified:  first,  because  no  one  could  or  did  fore- 
see that  flood  waters  would  ever  approach  District  No.  2 
from  the  west;  second,  because  the  levee  was  adequately 
designed  to  protect  against  the  only  foreseeable  risk,  the 
risk  that  the  District  No.  2  levees  would  be  overtopped; 
and  third,  because  the  ring  levee  did  in  fact  provide  pro- 
tection for  District  No.  2.  The  ring  levee  held  the  flood 
waters  for  thirty  hours  (R.  80-1),  time  enough  for  the 
Oregon  Governor  to  order  and  carry  out  the  evacuation  of 
District  No.  2  (R.  81)  and  time  enough  for  appellants  to 
remove  their  personal  property  from  the  area  (R.  391,  375) . 

Moreover,  from  the  point  of  view  of  structural  stability 
alone  the  ring  levee,  as  the  Government  experts  testified 
(R.  228,  243),  was  in  every  way  comparable  in  strength 
with  the  Denver  Avenue  fill.  When  the  flood  waters  reached 
Denver  Avenue  the  first  difficulty  that  developed  was  not 
with  the  ring  levee  but  with  the  fill  itself  and  only  by  heroic 
efforts  was  an  immediate  failure  of  the  fill  prevented  (R. 
184,  210,  217).  Considered  as  structures,  therefore,  and  in- 
dependent of  the  fortunes  of  the  flood  fight,  the  ring  levee 
was  at  least  as  strong  as  the  Denver  Avenue  fill.  Appellants 
have  nothing  to  complain  about. 

Appellants  argue  that  the  ring  levee  appeared  to  be 
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better  than  it  was  and  that  by  its  very  existence  it  lulled 
appellants  into  a  false  sense  of  security.  There  is  nothing 
in  the  record  to  support  this  assertion.  No  witness  testified 
that  he  was  deceived.  On  the  contrary,  the  features  about 
the  ring  levee  which  appellants'  experts  criticized — that  it 
was  built  of  sand  (R.  167),  that  it  was  steep  (R.  167,  206), 
that  it  was  circular  in  shape  (R.  168,  206) — were,  of  course, 
perfectly  apparent  to  even  the  most  casual  observer. 

The  ring  levee  failed  under  pressure  of  flood  water 
coming  from  the  west.  No  one  could  or  did  foresee  that  the 
ring  levee  would  ever  be  called  upon  to  withstand  flood 
pressure  from  that  direction.  As  against  the  only  foreseeable 
risk,  the  remote  possibility  of  water  from  the  east,  the  ring 
levee  was  entirely  adequate  (R.  228,  243).  How  then  can  it 
be  argued  that  the  ring  levee  was  carelessly  constructed? 
Appellants  are  asking  the  Court  to  find  negligence  on  ac- 
count of  an  alleged  failure  to  take  precautions  against  a 
risk  which  no  one,  appellants  included,  could  foresee.  The 
failure  to  provide  against  a  totally  unforeseeable  eventuality 
is  not  negligence — as  the  court  below  concluded  and  as  this 
Court  well  knows. 

6.     The  ring  levee  was  not  built  or  maintained  by  the  United 
States  or  its  employees. 

Under  the  Tort  Act  the  United  States  is  liable  only  for 
the  negligence  or  wrongful  conduct  of  its  employees  acting 
in  the  scope  of  their  employment  (28  U.S.C.A.  1346(b)) 
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and  by  express  provision  of  the  statute  the  United  States  is 
not  Hable  for  the  negligence  of  the  employees  of  "any  con- 
tractor with  the  United  States"  (28  U.S.C.A.  2671).  The 
ring  levee  was  not  built  by  employees  of  the  United  States. 
It  was  built  by  employees  of  the  contractors  who  worked  on 
the  Denver  Avenue  underpass  (R.  50)  and  by  Fred  Christen- 
sen,  another  Portland  contractor  (R.  50).  This  must  mean, 
under  the  express  language  of  the  statute,  that  the  United 
States  cannot  be  held  responsible  for  any  negligence  in  the 
design  or  construction  of  the  levee.  So  much  for  construc- 
tion. 

The  ring  levee  was  not  repaired  by  employees  of  the 
United  States.  It  was  repaired  by  employees  of  the  Housing 
Authority  of  Portland,  a  municipal  organization  created  by 
resolution  of  the  Portland  City  Council  acting  under  the 
authority  of  the  Oregon  State  Housing  Authorities  Law 
(R.  59) .  The  District  Court  has  concluded  that  the  Portland 
Housing  Authority  is  a  Federal  agency  and  that  its  employ- 
ees are  employees  of  the  United  States  within  the  meaning 
of  the  Tort  Act.  The  United  States  emphatically  disagrees. 
The  statutes,  the  cases  and  the  facts  (R.  59-76)  all  make  it 
plain  that  local  housing  authorities  are  not  part  of  the 
Federal  government.  The  United  States  so  argued  to  this 
Court  on  the  appeal  of  the  Vanport  cases.  In  those  cases  the 
Court  concluded  that  the  no-negligence  findings  of  the  trial 
judge  were  supported  by  the  evidence  and  accordingly  did 
not  reach  the  question  of  the  status  of  the  Housing  Author- 


48 

ity  (218  F.  2d  446,  452  ) .  In  these  cases  it  seems  equally  clear 
that  the  no-negligence  findings  are  supported  by  the  record 
and  presumably,  therefore,  this  Court  will  again  find  no 
occasion  to  go  further.  If,  however,  the  Court  should  reach 
the  question  of  the  status  of  the  Housing  Authority,  the 
Government  respectfully  requests  that  the  Court  consider 
the  material  set  out  in  Appendix  A  to  this  brief.  For  the 
reasons  there  explained  the  Government  is  confident  that 
the  United  States  is  not  responsible  for  the  negligence,  if 
any,  of  Housing  Authority  employees. 

7.     The    United    States   was    not   obligated   to    provide   flood 
protection  to  appellants. 

Any  failure  on  the  part  of  the  United  States  to  provide 
a  ring  levee  adequate  to  protect  appellants  from  flood  dam- 
age, even  if  negligent,  would  be  significant  only  if  the 
United  States  had  some  obligation  to  provide  appellants 
with  flood  protection.  In  Oregon,  as  elsewhere,  negligence 
is  actionable  only  if  defendant  has  a  duty  to  plaintiff. 
"Actionable  negligence  must  be  predicated  upon  the  breach 
of  a  legal  duty."  Freer  v.  City  of  Eugene,  HI  P.  2d  85,  87 
(Or.  1941).  "A  necessary  element  of  actionable  negligence 
is  the  existence  of  a  duty  on  the  part  of  defendant  to  protect 
the  plaintiff  from  the  injury  complained  of."  Todd  v.  Pac. 
Ry&Nav.  Co.,  Ill  Pac.  300  (Or.  1911).  Here  no  such  duty 
exists.  The  United  States  had  no  obligation  by  statute,  by 
common  law  or  by  contract  to  protect  appellants  from  flood 
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waters.  The  fact  that  the  ring  levee  was  on  Government 
property  (R.  58)  did  not  obligate  the  United  States  to  main- 
tain it  with  due  care  or  at  all  for  the  benefit  of  appellants. 
This  is  plain  enough.  "The  fact  that  a  land  owner  avails 
himself  of  the  right  to  repel  vagrant  waters  of  a  river  by 
embankments  does  not,  in  the  absence  of  some  further  cir- 
cumstances or  set  of  circumstances,  impose  upon  him  any 
obligation  to  maintain  such  obstruction,  or  to  refrain  from 
restoring  natural  conditions."  The  Weinberg  Co.  v.  Bixby, 
185  Cal.  87,  101,  196  Pac.  25  (1921).  See  also  Vollrath  v. 
Wabash  R.  Co.,  65  F.  Supp.  766,  772  (D.C.Mo.  1946); 
Ireland  v.  Henrylyn  Irr.  Dist.,  160  P.  2d  364,  365  (Colo. 
1945);  Whitcher  v.  State,  181  A.  549,  552  (N.H.  1935); 
Branch  v.  City  of  Altus,  159  P.  2d  1021  (Okla.  1945); 
Savoie  v.  Town  'of  Bourbonnais ,  90  N.E.  2d  645  (111.  App. 
1950) .  This  rule  is  the  inevitable  consequence  of  the  settled 
doctrine  that  flood  waters  are  a  common  enemy  against 
which  each  landowner  is  entitled  to  protect  himself  as  he 
sees  fit  and  without  any  obligation  to  adjoining  landowners. 
For  cases  recognizing  and  accepting  the  common  enemy 
rule  see  Mogle  v.  Moore,  16  C.  2d  1,  104  P.  2d  785  (1940)  ; 
Rex  V.  Commissioners,  8  B.  &  C.  356,  108  Eng.  Repr.  1075 
(1828);  Cubbins  v.  Mississippi  River  Comm'n.,  241  U.S. 
351,  363  (1916) ;  Southern  Pac.  Co.  v.  Proebstel,  150  P.  2d 
81  (Ariz.  1944) ;  Kraus  v.  Strong,  227  P.  2d  93  (Kans. 
1951);  Sinclair  Prairie  Oil  Co.  v.  Fleming,  225  P.  2d  348 
(Okla.  1949)  ;  Bass  v.  Taylor,  90  S.W.  2d  811  (Tex.  1936) ; 
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Leader  v.  Matthews,  95  S.  W.  2d  1138  (Ark.  1936)  ;  Smelt- 
zer  V.  Borough  of  Ford  City,  92  A.  702  (Penn.  1914)  ;  Honey 
V.  Bert'tg  Co,,  150  S.  W.  2d  214  (Ark.  1941 )  ;  and  in  Oregon, 
Street  r.  Ringsmyer,  108  Or.  349,  216  Pac.  1017  (1923); 
Mortori  v.  Oregon  Short  Line  Ry.  Co.,  48  Or.  444,  87  Pac. 
151  (1906);  Price  v.  Oregon  R.  Co.,  47  Or.  350,  83  Pac. 
843  (1906). 

These  decisions  make  it  clear  that  the  common  law  puts 
the  burden  on  each  landowner  to  provide  himself  with  flood 
protection.  In  so  far  as  that  burden  has  been  shifted  by 
statute  it  has  been  shifted  not  to  the  United  States  but  to 
Peninsula  Drainage  District  No.  2.  The  district  was  organ- 
ized, as  the  original  papers  point  out,  for  flood  protection 
purposes : 

"5.  The  said  district  is  to  be  organized  for  the 
construction,  operation  and  maintenance  of  a  drainage 
system  and  the  reclamation  of  the  said  lands  and  the 
protection  thereof  from  overflow  of  the  Columbia 
River  and  the  Columbia  Slough,  and  the  proposed 
reclamation  and  protection  aforesaid  is  for  both  sanitary 
and  agricultural  purposes,  and  will  be  conducive  to 
the  public  health  and  welfare  and  will  be  of  public 
utility  and  benefit."    (R.  331-2) 

And  ever  since  its  organization  District  No.  2  has  had 
ample  power  to  obtain  funds  for  flood  protection  and  levee 
work  (R.  19). 

Nevertheless,  during  the  six  years  which  intervened  be- 
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tween  the  construction  of  the  underpass  and  the  1948  flood, 
District  No.  2  and  appellants  did  nothing:  nothing  to  in- 
stall a  stop-log  structure  within  the  underpass,  nothing  to 
strengthen  the  ring  levee,  nothing  by  way  of  building  a  new 
levee.  The  court  below  concluded  that  under  these  circum- 
stances the  construction  of  the  underpass  was  not  the  prox- 
imate cause  of  the  damage  to  plaintiffs.  The  court  found: 

"TO.  Peninsula  Drainage  District  No.  2,  in  which 
plaintiffs'  property  was  located,  was  organized  by 
plaintiffs  or  their  predecessors  in  interest  under  the 
drainage  district  laws  of  Oregon  in  1917.  District  No. 
2  was  endowed  with  certain  sovereign  powers  and  was 
charged,  as  was  each  acre  within  its  boundaries,  with 
the  responsibility  of  erecting  adequate  works  for  pro- 
tecting the  district  lands  from  overflow.  This  duty 
was  continuous  and  involved  repair,  maintenance  and 
strengthening  of  existing  walls  and  structures.  Dis- 
trict No.  2  at  no  time  contributed  to  the  construction 
or  maintenance  of  Denver  Avenue,  and  during  the  en- 
tire period  of  approximately  six  years  between  the  time 
when  the  Denver  Avenue  underpass  and  ring  levee 
were  constructed  and  the  time  of  the  1948  flood.  Dis- 
trict No.  2  did  nothing  with  respect  to  Denver  Avenue, 
the  underpass  or  the  ring  levee.  District  No.  2  and 
not  the  United  States  had  the  duty  of  providing  flood 
protection  for  lands  within  the  district.  District  No.  2 
had  ample  opportunity  after  the  Denver  Avenue  un- 
derpass and  the  ring  levee  were  constructed  to  provide 
further  flood  protection  for  district  lands.  The  con- 
struction of  the  underpass  and  the  failure  to  provide 
an  unbreakable  ring  levee  was  not  the  cause,  proximate 
or  otherwise,  of  any  damage  to  plaintiffs."  (R.  144) . 
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The  suggestion  that  appellants  were  unable  to  provide 
themselves  with  flood  protection  because  the  United  States 
had  condemned  the  land  around  the  Denver  Avenue  under- 
pass cannot  be  defended.  Appellants  could,  no  doubt, 
readily  have  obtained  permission  from  the  Highway  Com- 
mission to  install  a  stop-log  structure  in  the  underpass  or 
from  the  Housing  Authority  to  strengthen  the  ring  levee  it- 
self if  they  had  desired  to  do  so.  And  in  any  event  appellants 
were  obviously  in  a  position  to  build  such  levees  as  they 
thought  appropriate  on  their  own  property  or  on  district 
lands  east  of  the  ring  levee.  Appellants  cannot  condemn  as 
impossible  what  was  never  attempted  or  requested. 

The  United  States  had  no  obligation  to  protect  appel- 
lants from  flood  damage  and  it  did  nothing  to  prevent 
appellants  from  protecting  themselves. 

8.     These  cases  reSate  to  discretionary  activity  as  to  which 
there  can  be  no  liability  under  the  Tort  Act. 

The  decision  of  the  Supreme  Court  in  Dalehite  v.  United 

States,  346  U.S.  15,  35  (1953),  settles  the  debate  as  to  the 

meaning  of  the  discretionary  activity  exemption  in  the  Tort 

Act  (28  U.S.CA.  2680(a)).   Mr.  Justice  Reed  said: 

"It  is  unnecessary  to  define,  apart  from  this  case, 
precisely  where  discretion  ends.  It  is  enough  to  hold, 
as  we  do,  that  the  'discretionary  function  or  duty'  that 
cannot  form  a  basis  for  suit  under  the  Tort  Claims  Act 
includes  more  than  the  initiation  of  programs  and  ac- 
tivities. It  also  includes  determinations  made  by  ex- 
ecutives or  administrators  in  establishing  plans,  specifi- 
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cations  or  schedules  of  operations.  Where  there  is 
room  for  policy  judgment  and  decision  there  is  ^s^/Vrrd'- 
//o;^/'  (Emphasis  supplied). 

To  illustrate,  the  court  cited  with  approval  a  number  of 
decisions  which  involved  claims  for  water  damage.  In 
Coates  V.  United  States,  181  F.  2d  816  (C.A.  8  1950),  em- 
ployees of  the  United  States  were  said  to  have  been  negligent 
in  constructing  and  operating  Mississippi  flood  control 
works.  On  the  basis  of  the  discretionary  activity  exception 
the  complaint  was  dismissed  and  the  Court  of  Appeals  held 
properly  so.  In  Olson  v.  United  States,  93  F.  Supp.  150 
(D.C.  N.  D.  1950),  in  Lauterhach  v.  United  States,  95  F. 
Supp.  479  (D.C.  Wash.  1951),  and  in  North  v.  United 
States,  94  F.  Supp.  824  (D.C.  Utah  1950),  the  claims  w^ere 
founded  upon  alleged  negligence  of  Government  employees 
in  the  operation  of  a  Government  dam  and  in  each  instance 
it  was  held  that  there  was  no  jurisdiction  because  of  the 
discretionary  activity  exemption.  Boyce  v.  United  States, 
93  F.  Supp.  866  (D.C.  la.  1950),  another  decision  cited 
with  approval  by  Mr.  Justice  Reed,  was  a  case  in  which  the 
employees  of  the  Corps  of  Engineers  working  on  Mississippi 
navigation  problems  damaged  plaintiff's  property  by  blast- 
ing operations  alleged  to  be  negligent.  Since  the  blasting 
was  pursuant  to  plans  and  specifications  approved  by  the 
Chief  of  Engineers  it  was  held  that  there  could  be  no  re- 
covery. 

These  cases  would  seem  to  control  this  case  in  all  its 
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aspects.  The  decision  to  build  or  not  to  build  the  Denver 
Avenue  underpass  inevitably  called  for  the  exercise  of 
"policy  judgment";  and  as  far  as  the  ring  levee  is  concerned 
appellants'  experts  readily  agreed  that  the  determination  of 
the  proper  design  and  construction  of  levees  calls  for  an 
exercise  of  judgment  (R.  169) — and  therefore  for  an  ex- 
ercise of  discretion. 

The  precise  question,  however,  is  not  so  broad.  For  the 
United  States  did  not  build  the  underpass  or  the  ring  levee. 
The  United  States  did  three  things:  it  decided  to  arrange 
for  the  construction  of  Vanport,  it  acquiesced  in  the  decision 
of  the  Highway  Commission  and  the  Vanport  contractors 
to  build  the  underpass,  and  it  acquiesced  in  the  subsequent 
decision  of  the  contractors  to  build  the  ring  levee.  Surely 
these  decisions  called  for  the  exercise  of  "policy  judgment". 
They  were  in  fact  policy  decisions  and  nothing  more.  If 
the  discretionar}'  activity  exception  of  the  statute  means 
anything  at  all  it  means  that  policy  decisions  cannot  be  the 
subject  of  Tort  Act  claims.  And  all  the  cases  so  hold.  See 
Dalehite  v.  United  States,  346  U.S.  15  (1953);  Coates  v. 
United  States,  181  F.  2d  816  (C.A.  8  1950)  ;  Smart  v.  United 
States,  207  F.  2d  841  (C.A.  10  1953);  Chournos  v.  United 
States,  193  F.  2d  321  (C.A.  10  1952);  Harris  v.  United 
States,  205  F.  2d  765  (C.A.  10  1953). 

9.     These  claims  are  barred  by  33  U.S.C.A.  702(c). 

33  U.S.C.A.  702(c)  provides: 
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"No  liability  of  any  kind  shall  attach  to  or  rest  upon 
the  United  States  for  any  damage  from  or  by  floods  or 
flood  waters  at  any  place  *  *  *" 

This  Court  in  the  Vanport  cases  (218  F.  2d  446,  452)  con- 
cluded that  this  provision  had  not  been  repealed  by  the  Tort 
Act,  that  it  was  applicable  in  the  Columbia  River  Basin  and 
that  it  was  effective  to  bar  the  claims  of  the  Vanport  resi- 
dents. The  Court  said: 

"The  provision  of  33  U.S.C.A.  §  702c  barring  lia- 
bility 'from  or  by  floods  or  flood  waters'  expresses  a 
policy  that  any  federal  aid  to  the  local  authorities  in 
charge  of  flood  control  shall  be  conditioned  upon  fed- 
eral non-liability.  To  base  recovery  here  on  any  act 
or  omission  of  the  Engineers  in  assisting  in  the  fight 
against  this  flood  would  run  counter  to  the  policy  thus 
expressed.  See  National  Mfg.  Co.  v.  United  States,  8 
Cir.,  1954,  210  F.  2d  263,  270-275,  certiorari  denied, 
347  U.S.  967,  74  S.  Ct.  778." 

As  far  as  federal  aid  is  concerned,  the  situation  at  Dis- 
trict No.  2  is  identical  with  that  at  District  No.  1  where 
Vanport  was  located.  Both  districts  received  extensive  and 
almost  identical  assistance  from  the  United  States  in  rebuild- 
ing the  district  levees  (R.  19-22,  32-5).  This  must  mean, 
under  the  authority  of  the  decision  by  this  Court  in  the 
Vanport  cases,  that  these  claims  are  barred  by  section 
702  (c) .  The  no  liability  provision  of  that  section  is  uncon- 
ditioned and  unequivocal.  It  was  adopted  by  Congress  im- 
mediately after  the  1927  Mississippi  River  flood,  the  flood 
of  record  on  the  river,  a  flood  which  resulted  in  tremendous 
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property  damage.  The  purpose  of  the  statute,  it  seems  plain 
enough,  was  to  make  it  clear  that  the  United  States,  for 
reasons  which  Congress  found  good  and  sufficient,  was  not 
to  be  held  responsible  for  flood  loss — whatever  the  occasion 
and  whenever  and  however  it  took  place.  (See  Appendix 
B  for  the  history  of  the  statute).  If  the  Vanport  residents 
{Clark  V.  United  States,  218  F.  2d  446  (C.A.  9  1954)  )  and 
the  residents  of  Kansas  City  (National  Mfg.  Co.  v.  United 
States,  210  F.  2d  263  (C.A.  8  1954) )  are  precluded  by  sec- 
tion 702(c)  from  asserting  flood  damage  claims  against 
the  United  States,  it  is  difficult  to  see  why  these  appellants 
are  not  similarly  foreclosed. 

10.  Since  the  events  of  which  appellants  complain  took  place 
prior  to  January  1,  1945  the  court  below  had  no  juris- 
diction to  consider  their  claims. 

The  Tort  Act  confers  jurisdiction  on  the  District  Court 
to  consider  "claims  against  the  United  States,  for  money 
damages,  accruing  on  and  after  January  1,  1945  .  .  ."  28 
U.S.C.A.  1346(b).  The  events  of  which  appellants  com- 
plain all  took  place  and  their  cause  of  action,  if  any,  accrued 
prior  to  January  1,  1945;  accordingly  the  Tort  Act  confers 
no  jurisdiction  to  hear  these  cases.  The  work  on  the  Denver 
Avenue  underpass  was  completed  in  February  or  March 
1943  (R.  50) .  The  construction  of  the  ring  levee,  beginning 
in  February,  was  completed  in  April  1943  (R.  50).  During 
August  and  September  1943  the  levee  was  raised  and  a 
clay  blanket  installed  on  its  eastern  slope  (R.  51).    The 
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repair  work  on  the  levee  by  employees  of  the  Housing  Au- 
thority of  Portland  was  completed  in  the  summer  or  fall 
of  1944  (R.  54)  and  there  was  no  change  thereafter  until 
the  failure  (R.  54-5).  Thus  all  the  events  now  under  dis- 
cussion took  place  prior  to  January  1,  1945. 

There  has  been  some  debate  in  the  cases  as  to  when  the 
statute  of  limitations  begins  to  run  on  a  claim  for  water 
damage  as  a  result  of  construction  activity.  The  uncertainty, 
however,  is  to  be  found  almost  entirely  in  decisions  having 
to  do  with  flood  damage  under  circumstances  in  which  the 
construction  itself  was  not  claimed  to  be  wrongful  and  the 
possibility  of  damage  was  not  apparent  until  the  flood 
occurred.  Here  the  situation  is  quite  different.  Appellants 
are  contending  that  the  initial  construction  of  the  Denver 
Avenue  underpass  constituted  a  trespass  and  breach  of  con- 
tract in  violation  of  their  rights.  The  cause  of  action  for 
that  alleged  wrong  must  have  arisen  no  later  than  when 
the  construction  of  the  underpass  was  completed  in  the 
spring  of  1943 — and  thus  too  early  for  Tort  Act  jurisdiction. 
"Where  the  injury  or  trespass  is  of  a  permanent  nature,  all 
damages,  past  and  prospective,  are  recoverable  in  one  action, 
and  the  entire  cause  of  action  accrues  when  the  injury  is 
suffered  or  the  trespass  committed."  Rankin  v.  DeBare, 
111  Pac.  1050,  1051  (Cal.  1928).  This  rule  recognizing 
that  the  right  of  action,  if  any,  arising  from  the  construction 
of  a  permanent  structure  accrues  when  the  structure  is  com- 
pleted has  been  applied  in  a  great  variety  of  circumstances: 
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in  connection  with  the  construction  of  highway  grades 
(^Monarch  Refrigerating  Co.  v.  City  of  Chicago,  66  N.E. 
2d  692  (111.  App.  1946)  ;  Horner  v.  Winnebago  County,  74 
N.E.  2d  728  (111.  App.  1947) ;  Gillam  v.  City  of  Centralia, 
128  P.  2d  661  (Wash.  1942)  ),  in  connection  with  the  con- 
struction of  railroads  and  railroad  fills  (Vanton  Corporation 
V.  New  York  Rapid  Transit  Corp.,  13  N.E.  2d  593  (N.Y. 
1938);  Norfolk  &  W.  Ry.  Co.  v.  Little,  120  S.W.  2d  150 
(Ky.  App.  1938)  ) ;  in  connection  with  the  construction  of 
sewage  plants  and  spraying  systems  (Jeaki?Js  v.  City  of  El 
Dorado,  53  P.  2d  798  (Kans.  1936) ;  Kent  v.  City  of  Tren- 
ton, 48  S.W.  2d  571  (Miss.  App.  1931) ;  Kentucky  &  West 
Virginia  Power  Co.  v.  Mcintosh,  129  S.W.  2d  522  (Ky. 
App.  1939)  )  ;  in  connection  with  pipelines  (^Magnolia  Pipe 
Line  Co.  v.  Polk,  90  P.  2d  1076  (Okla.  1939) ),  a  coal  chute 
{Missouri  Pac.  R.  Co.  v.  Davis,  53  S.W.  2d  851  (Ark. 
1932))  and  the  removal  of  a  balcony  {Pap pas  v.  Braith- 
waite,  162  P.  2d  212  (Mont.  1945));  and  in  connection 
with  the  construction  of  culverts,  drains  and  dams  {Louis- 
ville &  N.  R.  Co.  V.  Laswell,  187  S.W.  2d  732  (Ky.  App. 
1945);  Stillwell  v.  City  of  Fort  Worth,  169  S.W.  2d  486 
(Tex.  App.  1943);  Tate  v.  Western  Carolina  Power  Co., 
53  S.E.  2d  88  (N.C.  1949) ;  Webb  v.  Union  Electric  Co.  'of 
Missouri,  223  S.W.  2d  13  (Mo.  App.  1949);  Eitzhugh  v. 
Louisville  &  N.  R.  Co.,  189  S.W.  2d  592  (Ky.  App.  1945  )) . 
There  is  no  reason  whatever  why  appellants,  if  they 
believed  the  construction  of  the  Denver  Avenue  underpass 
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was  an  invasion  of  their  rights,  could  not  have  moved 
promptly  to  protect  those  rights.  In  any  event,  since  these 
claims  depend  in  every  aspect  on  1943  activity,  the  Tort  Act 
confers  no  jurisdiction  to  hear  them. 

1 1 .     Appellants  assumed  the  risk  of  flood  loss. 

Each  of  the  appellants  is  a  property  owner  in  District 
No.  2  (R.  82).  The  property  of  some  of  the  appellants  is 
located  between  Denver  Avenue  and  Union  Avenue  (R. 
55-6,  82);  the  property  of  others  is  located  east  of  Union 
Avenue  (R.  82 ) .  The  immediate  cause  of  damage  to  prop- 
erty east  of  Union  Avenue  was  not  the  failure  of  the  ring 
levee;  it  was  the  failure  of  the  Union  Avenue  fill  (R.  81). 
There  is  in  the  record  no  testimony  concerning  the  Union 
Avenue  failure,  no  basis  upon  which  the  United  States 
could  be  held  responsible  for  that  failure.  It  is  difficult  to 
see,  therefore,  how  property  owners  east  of  Union  Avenue 
could  have  any  possible  claim  against  the  Government. 

Moreover,  each  of  these  appellants,  like  everyone  else, 
had  an  obligation  to  protect  himself  from  flood  damage. 
"The  law  imposes  upon  a  person  sui  juris  the  obligation 
to  use  ordinary  care  for  his  own  protection,  the  degree  of 
which  is  commensurate  with  the  danger  to  be  avoided." 
Carroll  v.  Grande  Ronde  Electric  Co.,  84  Pac.  389,  394  (Or. 
1906).  Morris  v.  Fitzwater,  210  P.  2d  104  (Or.  1949).  Yet 
for  six  years  no  one  of  the  appellants  did  anything  what- 
ever to  protect  himself  from  the  hazard  now  alleged  to  have 


60 

been  created  by  the  construction  of  the  underpass.  This 
means  appellants  assumed  the  risk. 

Appellants  not  only  did  nothing  to  protect  themselves 
but  most  if  not  all  of  them  either  acquired  or  substantially 
improved  their  properties  after  the  underpass  and  the  ring 
levee  had  been  constructed  (R.  82-3).  Four  District  No.  2 
landowners  testified  at  the  trial.  One  of  these  Mearl  C.  Till- 
man, said  that  he  acquired  his  District  No.  2  property  in 
May  1945  (R.  162) ;  obviously  Mr.  Tillman  assumed  what- 
ever risks  resulted  from  the  1942-3  construction  of  the  un- 
derpass and  the  ring  levee.  Donovan  C.  Byers,  another 
appellant,  acquired  his  District  No.  2  property  in  1938  at 
a  cost  of  $2,930  (R.  351).  His  total  investment  is  now 
$20,000  (R.  351),  a  major  portion  of  which  was  invested 
subsequent  to  1942  (R.  351).  John  Francis  Kernan,  another 
appellant,  acquired  property  in  District  No.  2  as  early  as 
1932  (R.  384)  but  he  too  improved  his  property  subsequent 
to  1942  (R.  384).  Ivan  F.  Phipps,  another  appellant,  testi- 
fied that  he  had  an  investment  in  District  No.  2  of  more 
than  $100,000  and  that  most  of  that  investment  was  made 
subsequent  to  the  construction  of  the  ring  levee  and  the 
Denver  Avenue  underpass  (R.  401,  402,  403,  406). 

What  the  situation  of  the  other  appellants  may  be,  this 
record  does  not  show.  Presumably  it  would  not  be  greatly 
different  from  that  of  the  appellants  whose  testimony  ap- 
pears in  the  case.  Surely  those  appellants  who  acquired  or 
improved  their  properties  subsequent  to  the  construction  of 
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the  underpass  and  ring  levee  accepted  the  situation  as  they 
found  it  and  assumed  whatever  risks  might  be  incident 
thereto. 

1  2.     Nothing  in  appellants'  brief  justifies  a  decision  in  their 
favor. 

The  brief  filed  by  appellants  is  largely  an  attack  on  the 
findings  of  the  trial  court,  an  attack  based  on  many  erroneous 
assumptions  of  fact,  some  of  which  are  noted  below.*  The 

*Appellants  assert,  for  example,  "that  the  United  States,  acting 
through  F.P.H.A.,  wrongfully,  unlawfully,  negligently  and  deliberately 
cut  an  underpass  through"  Denver  Avenue  (p.  2);  it  is  stipulated,  how- 
ever, that  the  underpass  was  built  by  the  Vanport  contractors  under  the 
supervision  of  the  Highway  Commission  (R.  49-50).  Appellants  say 
that  the  liability  of  the  United  States  to  appellants  for  flood  damage  "was 
identical  in  every  case"  (p.  2);  obviously,  however,  those  appellants  with 
property  east  of  Union  Avenue  and  those  appellants  who  acquired  their 
property  subsequent  to  1942  are  in  a  special  position.  Appellants  say 
that  under  the  right-of-way  deed  Multnomah  County  was  obligated  to 
"maintain  an  unbroken  embankment  across"  the  right-of-way  (p.  5); 
the  fact  is  that  the  right-of-way  deed  says  nothing  whatever  about  "an 
unbroken  embankment" — on  the  contrary,  it  provides  for  highway  cross- 
ings, railroad  crossings,  pipes,  conduits  and  two  deep  water  channels 
through  the  embankment  (R.  458-9).  Appellants  say  that  under  the 
right-of-way  deed  Peninsula  Industrial  Company  "retained  the  owner- 
ship of  the  embankment  outside  the  80  foot  strip"  (p.  5);  but  the  record 
shows  that  the  fill  belonged  in  its  entirety  to  Multnomah  County  and  to 
the  State  of  Oregon  as  its  successor  (R.  28).  The  fact  that  the  fill  ex- 
tended beyond  the  right-of-way  does  not  affect  its  ownership  by  Oregon. 
The  deed  itself  provided  that  this  might  be  done  (R.  457)  and  in  any 
event  the  adjoining  property  owner  is  the  United  States.  Appellants  say 
that  the  permit  to  construct  the  Denver  Avenue  underpass  was  a  contract 
whereby  F.P.H.A.  agreed  to  pay  for  the  upkeep  of  the  underpass  (p.  10); 
appellants  neglect  to  point  out,  however,  that  by  the  provisions  of  the 
permit  the  underpass  was  to  be  maintained  not  by  the  United  States  but 
by  Oregon  (R.  295).  Appellants  argue  that  the  permit  shows  that  the 
underpass  was  a  private  road  (p.  10);  there  is  nothing  in  the  permit  to 
say  so — on  the  contrary,  the  permit  recognizes  that  the  underpass  will  be 
used  by  the  public,  by  "thousands  of  people"  (R.  293).  Appellants  say 
that  "F.P.H.A.  undertook  to  maintain  the  ring  dike"  (p.  12);  the  fact 
is  that  the  ring  levee  was  maintained  by  the  Housing  Authority  of  Port- 
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most  important  findings  have  been  reviewed  in  this  brief. 
That  review  demonstrates,  the  Government  believes,  that 
the  findings  have  abundant  record  support.  Certainly  the 
criticisms  made  by  appellants  are  unjustified.  Appellants 
complain,  for  example,  of  the  finding  that  District  No.  2 
looked  to  the  levees  of  District  No.  1  for  protection  from 
the  west  (p.  37) .  But  this  finding  is  not  only  in  accordance 
with  the  obvious  fact;  it  has  full  record  support.  The  stip- 
ulated pre-trial  order,  describing  the  levees  of  District  No. 
1,  begins  by  saying:  "West  of  the  highway  fill  supporting 
Denver  Avenue  lies  Peninsula  Drainage  District  No.  1.  The 
levees  of  that  district  provide  protection  for  Peninsula 
Drainage  District  No.  2  in  the  sense  that  in  the  absence  of 
a  failure  of  one  or  more  of  those  levees  flood  waters  cannot 
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dike  "were  hidden  and  concealed  and  not  apparent  to  the  layman's  eye" 
(p.  14);  but,  according  to  appellants'  witnesses,  the  defects  of  the  ring 
levee  were  the  material  from  which  it  was  made,  its  slopes  and  the  fact 
that  it  was  circular  in  construction  (R.  167-8).  These  facts,  obviously, 
were  perfectly  apparent  to  anyone.  Appellants  suggest  that  until  the 
District  No.  1  levees  were  constructed  Denver  Avenue  was  the  western 
dike  for  District  No.  2  (p.  41);  this  is  in  error.  The  levees  for  these  two 
districts  were  constructed  more  or  less  at  the  same  time  (R.  17,  30-1)  and 
in  the  early  days  the  Denver  Avenue  fill  could  not  conceivably  have  acted 
as  a  levee  because  during  that  period  it  was  pierced  at  ground  level  by  a 
five  foot  open  culvert  (R.  53).  Appellants  say  that  no  evidence  was 
introduced  in  the  case  "by  any  one  having  knowledge  of  the  railway  fills 
as  to  whether  a  breakage  there  might  be  anticipated"  (p.  54).  The  fact 
is  that  witnesses  both  for  appellants  and  appellee  testified  that  there  was 
no  reason  to  expect  a  failure  of  any  of  the  river  front  levees,  including 
the  railway  fills  (R.  219,  224,  237,  4l4,  423).  Appellants  assert  that 
"So  far  as  the  F.P.H.A.  was  concerned  no  notice  whatever  was  given  to 
District  No.  2  or  either  district  of  any  intention  to  cut  any  such  underpass, 
nor  any  opportunity  for  them  to  object"  (p.  64);  but  the  Oregon  State 
Highway  Commission  promptly  notified  both  districts  of  the  proposal  to 
build  the  Denver  Avenue  underpass  (R.  285,  251,  339). 
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approach  Peninsula  Drainage  District  No.  2  from  the  west" 
(R.  29-30).  Moreover,  the  Dater  report  to  the  supervisors 
of  District  No.  2  specifically  called  attention  to  the  same 
fact,  namely,  that  the  levees  of  District  No.  1  protect  Dis- 
trict No.  2  on  the  west  (R.  335). 

Appellants  complain  of  the  finding  that  the  Denver 
Avenue  fill  was  not  designed  as  a  flood  protection  structure 
to  withstand  high  water  (p.  49).  The  finding  is  entirely 
correct.  Denver  Avenue  was  built  not  for  flood  protection 
but  for  highway  purposes  (R.  22)  and  absent  a  failure  of 
the  river  front  levees,  which  no  one  anticipated,  no  water 
would  reach  it  (R.  29-30).  Appellants  argue  that  the  court 
improperly  found  that  no  one  anticipated  a  failure  of  the 
western  embankment  at  District  No.  1  (p.  53).  But  this 
finding  is  supported  by  all  the  evidence  in  this  case  (R.  219, 
224,  237,  4X4,  423),  by  all  the  evidence  in  the  Vanport 
cases  (109  F.  Supp.  213,  227)  and  by  the  decision  of  this 
Court  on  the  appeal  of  those  cases  (218  F.  2d  446,  451). 
Appellants  say  that  the  court  improperly  concluded  that 
District  No,  2  made  no  effort  to  strengthen  the  Denver 
Avenue  embankment  (p.  56).  This  is  precisely  true.  Dis- 
trict No.  2  at  no  time  made  any  effort  to  strengthen  the 
Denver  Avenue  fill  or  the  ring  levee.  Appellants  say  that 
the  court  improperly  concluded  that  "this  is  a  case  of  after- 
thought, not  forethought,  on  the  part  of  plaintiffs  in  Dis- 
trict No.  2"  (p.  62) .  The  trial  court  was  indisputably  right. 
No  one  of  the  appellants  ever  complained  to  the  United 
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States  about  the  underpass  or  the  ring  levee  until  after  the 
flood  (R.  83).  Appellants  say  that  the  court  improperly 
found  that  no  protest  against  the  construction  of  the  under- 
pass was  made  by  District  No.  2  (p.  63).  Here  again  the 
finding  is  precisely  correct.  The  only  protest,  such  as  it  was, 
came  from  District  No.  1  (R.  286) . 

The  list  of  instances  in  which  the  court  below  was  correct 
and  appellants  are  in  error  could  be  extended  at  some  length. 
It  would  demonstrate,  however,  only  what  is  no  doubt 
already  apparent:  that  the  findings  have  full  support  in  the 
record. 

Conclusion 

Appellants  seek  a  large  judgment  on  account  of  an 
alleged  wrong — the  construction  of  the  Denver  Avenue 
underpass — which,  when  it  occurred,  they  accepted  in  com- 
plete silence.  Appellants  no  doubt  then  recognized  what 
they  have  since  decided  to  ignore:  that  Denver  Avenue  is  a 
highway  and  that  the  construction  of  the  underpass  was  a 
legitimate  highway  measure  necessary  for  the  safety  of  the 
traveling  public,  a  measure  fully  considered,  authorized 
and  approved  by  the  Oregon  State  Highway  Commission, 
the  agency  which  under  Oregon  law  had  charge  of  Denver 
Avenue.  This  must  mean  that  the  construction  of  the  Denver 
Avenue  underpass  was  not  wrongful.  Certainly  it  was  not 
wrongful  to  appellants  who  have  no  interest  in,  no  claim 
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upon  Denver  Avenue  or  the  fill  supporting  it.  The  case  for 
appellants  fails  before  it  begins. 

The  judgment  should  be  affirmed. 

Dated  June  13,  1955. 

Respectfully  submitted, 

WARREN  E.  BURGER, 
Assistant  Attorney  General 

BONNELL  PHILLIPS, 

Attorney,  Department  of  Justice 

JOHN  J.  FINN, 
Attorney,  Department  of  Justice 

C.  E.  LUCKEY, 

United  States  Attorney 
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APPENDIX  A 

THE  UNITED  STATES  CANNOT  BE  HELD  LIABLE  FOR  THE  NEGLI- 
GENCE OF  EMPLOYEES  OF  THE  HOUSING  AUTHORITY  OF 
PORTLAND. 

To  prove  a  case  under  the  Tort  Act,  a  plaintiff  must 
demonstrate  a  negligent  or  wrongful  act  or  omission  "of 
anv  employee  of  the  Government  while  acting  within  the 
scope  of  his  office  or  employment  *  *  *"  28  U.S.C.A. 
1346(b).  Within  the  meaning  of  this  section  "  'Employee 
of  the  government'  includes  officers  or  employees  of  any 
federal  agency  *  *  *"  28  U.S.C.A.  2671.  "  'Federal  agency' 
includes  the  executive  departments  and  independent  estab- 
lishment of  the  United  States,  and  corporations  primarily 
acting  as,  instrumentalities  or  agencies  of  the  United  States 
but  does  not  include  any  contractor  with  the  United  States." 
28  U.S.C.A.  2671.  The  Court  below  concluded  that  the 
Housing  Authority  was,  in  effect,  project  manager  for  the 
United  States  at  Vanport,  and  therefore  a  federal  agency. 
The  United  States  disagrees. 

The  Housing  Authority,  created  by  the  Portland  City 
Council  acting  under  the  Oregon  State  Housing  Authorities 
Law  (R.  59),  is  a  quasi-municipal  corporation  and  an 
agency  of  Oregon.  See  Wickman  v.  Housing  Authority  of 
Portland,  247  P.2d  630  (Or.  1952).*    Since  it  was  first 


*For  other  decisions  to  the  same  effect  see  Brammer  v.  Housing 
Authority  of  Birmingham  District,  195  So.  256  (Ala.  1940);  Denard  v. 
Housing  Authority  of  Ft.  Smith,  159  S.W.  2d  764  (Ark.  1942);  Kleiber 
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created,  HAP  has  owned  and  operated  a  400-dweliing  unit, 
low-rent  project  located  in  Portland  known  as  Columbia 
Villa  (R.  61).  It  has  also  leased  from  the  United  States 
some  fifteen  war  housing  projects  (R.  63-64)  including 
Vanport  and  East  Vanport.  HAP's  interest  in  these  projects 
depends  entirely  upon  a  formal  agreement  of  lease  (Ex.  40) 
by  the  terms  of  which  the  financial  risk  of  the  operation  is 
on  the  United  States  (Ex.  40).  This  financial  arrangement 
does  not  mean  that  agreement  is  any  less  a  lease.  Compare 
Ault  Wooden-Ware  Co.  v.  Baker,  58  N.E.  265  (Ind.  App. 
1900);  Van  Avery  v.  Platte  Valley  Land  &  Inv.  Co..  275 
N.W.  288  (Neb.  1937) ;  In  re  Owl  Drug  Co.,  12  F.  Supp. 
439  (D.C.  Nev.  1935) ;  170  A.L.R.  1113.  In  Oregon,  "there 
are  three  essential  elements  of  a  lease,  namely,  description  of 
the  property,  duration  of  term,  and  rental  consideration." 
Young  V.  Neill,  220  P.2d  89,  91  (Or.  1950);  Bevan  v. 
Templeman,  26  P.2d  775,  778  (Or.  1933).  The  HAP 
lease  meets  and  more  than  meets  these  requirements. 

The  argument  that  HAP  is  a  federal  agency  and  not, 
as  it  appears  to  be,  an  agency  of  Oregon  leasing  property 
from  the  United  States,  depends  to  a  large  extent  on  certain 


V.  Newton,  101  P.  2d  21  (Colo.  1940);  Edtvards  v.  Housing  Authority  of 
City  of  Muncie,  19  N.E.  2d  741  (Ind.  1939);  Spahn  v.  Stewart,  103 
S.W.  2d  651  (Ky.  1937);  State  ex  rel.  Portrie  v.  Housing  Authority  of 
New  Orleans,  182  So.  725  (La.  1938);  Laret  Inv.  Co.  v.  Dickmann,  134 
S.W.  2d  65  (Mo.  1939);  State  ex  rel.  Great  Falls  Housing  Authority  v. 
City  of  Great  Falls,  100  P.  2d  915  (Mont.  1940);  Lennox  v.  Housing 
Authority  of  City  of  Omaha,  290  N.W.  451  (Neb.  1940);  and  Wells  v. 
Housing  Authority  of  City  of  Wilmington,  197  S.E.  693  (N.C.  1938). 
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releases  issuing  from  the  Federal  Public  Housing  Authority 
in  Washington  and  addressed  to  such  local  housing  author- 
ities as  HAP.  These  releases  are  part  of  a  so-called  Manual 
of  Policy  and  Procedure  created  by  FPHA  early  in  1942 
(R.  69).  The  Manual  is  designed  (a)  to  express  FPHA 
policy  and  requirements  on  subjects  which,  under  the  lease 
agreements,  are  for  FPHA  decision  or  approval;  (b)  to  ex- 
press the  views  of  FPHA  on  subjects  which  are  for  decision 
by  the  local  housing  authorities  but  which  involve  the  funda- 
mental policy  of  the  housing  program;  and  (c)  to  provide 
information  which  mav  be  of  use  to  the  local  authorities 
(R.  70).  The  Manual  is  prepared  in  loose-leaf  fashion 
(R.  70) .  From  time  to  time  FPHA  distributes  new  mimeo- 
graphed releases  to  be  inserted  in  the  Manual  (R.  70). 
These  releases  are  general  in  terms  in  the  sense  that  they 
are  not  directed  to  any  particular  person  or  any  particular 
housing  authority  (R.  70).  The  subjects  covered  by  the  re- 
leases are  as  follows:  (a)  budget  and  expense,  including 
accounting;  (b)  care  of  and  accountability  for  government 
property,  including  property  in  a  terminated  or  stand-by 
status  and  including  the  disposition  of  such  property;  (c) 
selection  of  tenants  and  rental  arrangements;  (d)  rental 
rates;  (e)  community  services;  (f)  commercial  operations 
on  the  projects;  and  (g)  reports  (R.  71).  The  Manual 
relates  to  all  housing  operations  in  which  FPHA  has  an 
interest,  including  both  low  rent  and  war  housing  (R.  71). 
As  of  any  given  date,  therefore,  all  the  releases  in  the  Manual 
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are  not  applicable  to  any  particular  project  (R.  71).  On 
May  30,  1948,  there  were  approximately  125  releases  in  the 
Manual  relating  to  projects  such  as  Vanport  and  East  Van- 
port  (R.  71). 

These  releases  do  not  demonstrate  that  the  United  States 
controlled  the  HAP  operation.  On  the  contrary,  the  releases, 
in  every  instance,  are  responsive  to  and  consistent  with  the 
lessor-lessee  arrangement.  During  the  war  FPHA,  with 
scores  of  such  leases  throughout  the  country,  naturally 
wished  to  standardize  accounting,  reports  and  procedures. 
This,  and  only  this,  the  releases  accomplished.  They  did 
not  interfere  with  local  management  and  they  did  not  mod- 
ify the  basic  lessor-lessee  arrangement.*    Moreover  it  is 


*A  number  of  the  releases  are  in  the  record.  Some  of  them  (Exs. 
65 (m),  65 (x))  are  dated  after  May  30,  1948;  others  (Exs.  65,a),  65(e), 
65  (p),  65  (q))  were  rescinded  or  replaced  prior  to  May  30;  and  others 
(Exs.  65(f),  65(g))  relate  only  to  construction  operations.  One  of  the 
releases  (Ex.  65(b)),  has  to  do  with  the  Hatch  Act  which  by  its  terms 
applies  to  state  employees  working  on  projects  financed  in  part  by  the 
United  States.  One  (Ex.  65(c))  relates  to  in-grade  promotion  of  FPHA 
employees  and,  as  the  numbering  system  indicates,  has  no  applicability. 
One  (Ex.  65(d))  relates  to  personnel  policies  but,  as  the  exhibit  itself 
makes  clear,  all  the  significant  decisions,  such  as  salary  rates,  vacation 
periods,  etc.,  are  left  for  local  authority  determination.  One  (Ex.  65  (j)) 
relates  to  the  lease  requirement  that  the  local  authorities  carry  public 
liability  insurance.  One  (Ex.  65  (1)  )  relates  to  the  prevailing  wage  require- 
ments of  the  United  States  Housing  Act  of  1937.  One  (Ex.  65  (n))  en- 
courages local  authorities  to  provide  community  services  to  their  tenants 
without  undertaking  to  specify  what  those  services  should  be. 

Since  the  United  States  had  the  ultimate  financial  risk  with  respect  to 
the  operation  of  the  properties,  a  number  of  the  releases  have  to  do  with 
financial  matters:  Accounting  problems  (Ex.  65  (o)  )  uncollectible  accounts 
(Ex.  65  (v)  ) ,  damage  claims  (Ex.  65  (k)  ) ,  budgets  (Exs.  65  (aa) ,  65  (bb)  ) 
and  rents  (Exs.  65  (ff ) ,  65  {gg)  ) .  The  property  at  Vanport  belonged  to  the 
United  States  and  HAP  as  lessee  was  responsible  for  it.  Accordingly, 
releases  were  issued  having  to  do  with  inspection  systems  and  fire  hazard 
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Congress  and  not  the  author  of  an  FPHA  release  who  de- 
cides what  is  and  what  is  not  a  federal  agency.  And  Con- 
gress has  made  it  plain  that  local  housing  authorities  such 
as  HAP  are  not  part  of  the  Federal  Government. 

In  1937  Congress  declared  its  purpose  with  respect  to 
low-rent  housing  to  be  "to  assist  the  several  States  and  their 
political  subdivisions  to  alleviate  present  and  recurring  un- 
employment and  to  remedy  the  unsafe  and  insanitary  hous- 
ing conditions  *  *  *  that  are  injurious  to  the  health,  safety, 
and  morals  of  the  citizens  of  the  Nation."  (42  U.S.C.A. 
1401).  To  this  end  Congress  provided  for  loans  (42 
U.S.C.A.  1409),  annual  contributions  (42  U.S.C.A.  1410) 
and  capital  grants  (42  U.S.C.A.  I4ll)  "to  public  housing 
agencies",  that  is,  to 

"(11)  The  term  'public  housing  agency'  means 
any  State,  county,  municipality,  or  other  governmental 
entity  or  public  body  (excluding  the  Administration), 
which  is  authorized  to  engage  in  the  development  or 
administration  of  low-rent  housing  or  slum  clearance. 
The   Administration    shall    enter    into    contracts    for 


(Exs.  65 (r),  65 (s),  65 (t)  records  and  inventories  (Exs.  65 (ii),  65 (mm), 
65(m)),  surveys  in  event  of  fire  (Ex.  65(oo)),  thefts  and  bonding  of 
employees  (Exs.  65  (gg),  65  (rr)),  maintenance  problems  (Exs.  65  (n), 
65 (ss),  65 (tt))  and  the  disposition  of  surplus  properties  (Exs.  65 (hh), 
65(ii),65(jj),  65(kk)). 

Since  it  was  agreed  that  during  the  war  the  tenants  should  be  persons 
employed  in  war  industries  releases  were  issued  relating  to  tenant  eligi- 
bility (Exs.  65  (y),  65  (dd)).  Of  the  remaining  exhibits  one  (Ex.  65  (w)) 
relates  to  moving  expenses  of  tenants  in  projects  on  a  terminated  status, 
one  (Ex.  65(2))  relates  to  projects  other  than  war  housing  projects,  one 
(Ex.  65  (cc)  )  relates  to  the  use  of  the  premises  for  public  health  purposes 
and  one  (Ex.  65  (pp))  is  an  index. 
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financial  assistance  with  a  State  or  State  agency  w^here 
such  State  or  State  agency  makes  apphcation  for  such 
assistance  for  an  eUgible  project  which,  under  the 
applicable  laws  of  the  State,  is  to  be  developed  and 
administered  by  such  State  or  State  agency."  (42 
U.S.CA.  Supp.  1402(11)). 

This,  obviously,  is  not  a  reference  to  an  agency  of  the  Fed- 
eral Government.  It  is  a  reference  to  an  independent  or- 
ganization with  whom  the  United  States  is  authorized  to 
make  all  manner  of  contracts  (42  U.S.CA.  1409-15),  to 
whom  it  may  make  loans  (42  U.S.CA.  1409)  and  arrange 
sales  (42  U.S.CA.  1412)  and  whose  obligations  (42 
U.S.CA.  Supp.  1421(a))  are  to  be  sharply  distinguished 
from  the  obligations  of  the  Government  (42  U.S.CA. 
1420). 

The  war  brought  in  its  wake  a  host  of  housing  problems. 
Congress  provided  for  consultation  by  Federal  representa- 
tives with  "local  public  officials  and  local  housing  author- 
ities" (42  U.S.CA.  1545)  on  questions  relating  to  war  hous- 
ing and  authorized  FPHA  "to  rent,  lease,  exchange,  sell 
for  cash  or  credit,  and  convey  the  whole  or  any  part"  of  a 
war  housing  project  (42  U.S.CA.  1544)  as  it  saw  fit.  Under 
the  circumstances  nothing  was  more  natural  than  for  FPHA 
to  lease  part  of  its  war  housing  to  local  agencies  such  as 
HAP.  This  did  not  mean  that  the  local  authorities  were 
ipso  facto  transformed  into  federal  agencies. 

Peace  brought  an  end  to  the  war  aspect  of  the  housing 
program  but  Congress  recognized  that  in  the  hands  of  the 
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local  authorities  war  housing  might  serve  a  useful  post-war 
purpose.  To  this  end  Congress  provided  for  a  conveyance 
of  the  Government's  interest  in  certain  named  war  housing 
projects  to  "the  following  local  public  housing  agencies." 
(42  U.S.C.A.  Supp.  1586).  In  the  list  is  Portland  Project 
No.  35021,  known  as  Dekum  Court  (Ex.  40),  and  the 
authorized  conveyance  is  to  "Housing  Authority  of  Port- 
land." (42  U.S.C.A.  Supp.  1586).  This  is,  of  course,  ex- 
press recognition  by  Congress  that  HAP  is  a  "local  public 
housing  agency"  and  not  part  of  the  Federal  Government 

The  legislative  history  of  the  Federal  housing  legislation 
is  all  to  the  same  effect.  In  introducing  Senate  Bill  1685, 
which  eventually  became  the  Housing  Act  of  1937,  Senator 
Wagner  said  (38  Cong.  Rec.  1889)  : 

"All  the  direction,  planning  and  management  in 
connection  with  publicly  assisted  housing  projects  are 
to  be  vested  in  local  authorities,  springing  from  the 
initiative  of  the  people  in  the  communities  concerned. 
The  Federal  Government  will  merely  extend  its  finan- 
cial aid  through  the  medium  of  these  agencies." 

The  House  Committee  on  Banking  and  Currency  in  its  re- 
port on  S.  1685  said  (H.  Rep.  1545,  75th  Cong.,  1st  Sess.)  : 

"General  Statement 

The  bill  provides  assistance  to  the  States  and  their 
political  subdivisions  in  the  remedying  of  unsafe  and 
insanitary  housing  conditions  and  the  acute  shortage 
of  decent,  safe,  and  sanitary  dwellings  for  families 
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whose  income  is  so  low  that  they  cannot  afford  ade- 
quate privately  owned  dwellings.  *  *  * 

Decentralization 

In  contrast  to  present  housing  activities  of  the  Federal 
Government,  the  bill  contemplates  a  complete  decen- 
tralization of  the  housing  program,  including  the  sale 
or  leasing  to  public  agencies  of  presently  owned  Fed- 
eral housing  projects.  The  bill  does  not  authorize  the 
direct  Federal  construction  of  any  additional  housing 
projects,  but  provides  for  a  non-Federal  program  con- 
sisting of  financial  assistance  to  the  states  and  their 
political  subdivisions  in  the  development  and  operation 
of  local  slum-clearance  and  low-rent  housing  projects." 

In  1949  Congress  carefully  reviewed  the  housing  program 
in  connection  with  the  Housing  Act  of  that  year.  The 
Senate  Committee  on  Banking  and  Currency  again  em- 
phasized that  local  authorities  such  as  HAP  were  strictly 
local  organizations  and  said  (S.  Rep.  284,  81st  Cong.,  1st 
Sess. ) : 

"The  public-housing  program  is  administered  in 
the  localities  by  local  housing  authorities  which  de- 
velop, own,  and  operate  the  low-rent  projects.  These 
local  authorities  were  created  pursuant  to  State  law, 
and  their  members  are  usually  appointed  by  the  mayors 
of  the  respective  localities.  Although  these  local  hous- 
ing authorities  have  in  almost  every  case  enjoyed  close 
and  satisfactory  relationships  with  the  governing  bodies 
of  their  localities,  your  committee  has  nonetheless  be- 
lieved it  advisable  to  insert  in  the  pending  bill  provi- 
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sions  which  will  assure  that  the  operations  of  the  local 
authorities  have  the  general  approval  and  support  of 
their  respective  local  governments. 

"The  prime  responsibility  for  the  provision  of  low- 
rent  housing  is  thus  in  the  hands  of  the  various  local- 
ities. The  role  of  the  Federal  Government  is  restricted 
to  the  provision  of  financial  assistance  to  the  local 
authorities,  the  furnishing  of  technical  aid  and  advice, 
and  assuring  compliance  with  statutory  requirements." 
(p.  16), 

The  House  Committee  on  Banking  and  Currency  expressed 
similar  views.  (See  H.R.  No.  590,  81st  Cong.,  1st  Sess., 
p.  18). 

This  material,  in  the  Government's  judgment,  leaves  no 
room  for  argument.  Congress  has  been  very  careful  to  make 
it  clear  that  local  agencies  such  as  HAP  must  be  recognized 
for  what  they  are,  that  is,  agencies  of  the  several  states  and 
not  agencies  of  the  Federal  Government.  This  is  tantamount 
to  saying  that  local  housing  authorities  are  not  federal 
agencies  within  the  meaning  of  the  Tort  Act.  The  Con- 
gressional determination  on  that  point  is  clear  and  it  is  con- 
clusive. 

There  is  in  fact  no  contrary  suggestion  in  the  books. 
Most  of  the  states  have  housing  laws  roughly  comparable 
to  the  Oregon  legislation  under  which  HAP  was  organized. 
In  considering  the  constitutionality  of  such  legislation  care- 
ful attention  has  been  given  to  the  position  and  purpose  of 
the  local  authorities.  Nowhere  has  there  been  a  suggestion 
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that  the  authorities  are  part  of  the  Federal  Government. 
See  The  Housing  Authority  v.  Dockweiler,  94  P.  2d  794 
(Cal.  1939)  ;  New  York  City  Housing  Authority  v.  Muller, 
1  N.E.  2d  153  ,N.Y.  1936) ;  Opinion  of  the  Justices,  48  So. 
2d  757  (Ala.  1950);  Nashville  Housing  Authority  v.  City 
of  Nashville,  237  S.W.  2d  946  (Tenn.  1951);  Opinion  to 
the  Governor,  63  A.  2d  724  (R.I.  1949);  Dornan  v.  Phila- 
delphia Housing  Authority,  200  A.  834  (Pa.  1938); 
Belovsky  v.  Redevelopment  Authority,  54  A.  2d  277  (Pa. 
1947) ;  Ryan  v.  Housing  Authority  of  City  of  Newark,  15 
A.  2d  647  (N.J.  1940) ;  City  of  Phoenix  v.  Superior  Court, 
175  P.  2d  811  (Ariz.  1946);  175  A.L.R.  1069.  The  courts 
have  also  been  called  upon  to  decide  whether  the  local 
authorities  are  subject  to  suit.  Again  there  has  been  no 
suggestion  that  they  are  federal  agencies.  See  Wickman  v. 
Housing  Authority  of  Portland,  247  P.  2d  630  (Or.  1952)  ; 
Ryan  v.  Boston  Housing  Authority,  11  N.E.  2d  399  (Mass. 
1948);  Housing  Authority  of  Birmingham  District  v. 
Morris,  14  So.  2d  527  (Ala.  1943) ;  Muses  v.  Housing  Au- 
thority, 189  P.  2d  305  (Cal.  App.  1948). 

There  is  nothing  in  the  record  or  in  the  precedents  to 
support  an  argument  that  HAP  is  a  federal  agency.  What 
single  characteristic  does  it  have  in  common  with  an  ordi- 
nary federal  agency?  It  was  created  not  by  Congress  but 
by  the  mayor  of  Portland ;  it  exists  not  because  of  a  federal 
statute  but  because  of  an  act  of  the  Oregon  legislature;  it 
is  operated  not  by  officers  of  the  United  States  appointed 
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by  the  President  but  by  commissioners  serving  at  the  re- 
quest of  the  Portland  mayor;  it  borrows  money  from  and 
enters  into  elaborate  contracts  with  the  United  States,  a  pro- 
cedure hardly  sensible  if  HAP  were  part  of  the  Federal 
Government.  HAP  is  not  a  federal  agency.  The  relation 
of  HAP  to  the  United  States  is  strictly  that  of  a  lessee  to  its 
lessor,  a  contractual  arrangement.  The  Tort  Act  provides 
expressly  that  "any  contractor  with  the  United  States"  is 
not  to  be  considered  a  "federal  agency".  28  U.S.C.A.  2671. 

Just  as  HAP  is  demonstrably  a  local  rather  than  a  federal 
agency,  so  the  employees  of  HAP  are  demonstrably  em- 
ployees of  that  organization  alone  and  not  employees  of  the 
United  States.  As  of  May  30,  1948,  HAP  had  approximately 
675  employees  (R.  74)  all  reporting  directly  or  indirectly 
to  the  executive  director  who,  in  turn,  reports  to  the  com- 
missioners appointed  by  the  Portland  mayor  (R.  73) .  Terms 
and  conditions  of  employment  for  HAP  personnel  are  fixed 
not  bv  Congress  but  by  HAP  (R.  74) .  This  includes  salaries, 
vacation  periods,  working  hours,  rates  of  pay,  etc.  (R.  74). 
The  application  form  provided  to  prospective  HAP  em- 
ployees makes  no  mention  of  the  United  States  (R.  74,  Ex. 
55).  HAP  employees  receive  their  pay  not  from  the 
Treasury  but  from  funds  obtained  by  HAP  from  rental  pay- 
ments (R.  74).  This  was  the  source  of  their  pay  in  May, 
1948  (R.  74).  The  HAP  checks  to  its  employees  are  not 
Treasury  checks  and  they  do  not  refer  to  the  United  States 
(R.  74;  Ex.  56).   HAP  employees  take  no  oath  of  loyalty 
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to  the  United  States;  they  have  no  civil  service  status;  they 
do  not  participate  in  the  Federal  Employees  Retirement 
Plan;  their  rates  of  pay  are  not  affected  by  general  pay  in- 
creases authorized  by  Congress  for  federal  employees  (R. 
74) .  On  the  contrary  they  receive  the  benefits  of  the  Oregon 
workmen's  compensation  scheme  and  approximately  two- 
thirds  of  them,  those  engaged  in  maintenance  work,  are  trade 
union  members  (R.  74-75).  HAP  under  its  union  contracts 
obtains  the  help  it  requires  by  making  demands  upon  the 
union  (R.  75;  Exs.  59-63),  a  method  of  employment  hardly 
compatible  with  the  civil  service  system.  All  employees  of 
HAP  receive  their  instructions  from  representatives  of  that 
organization  and  not  from  representatives  of  the  United 
States  (R.  72). 

There  is  nothing  here  to  support  an  argument  that  HAP 
employees  are  Government  employees  and  the  decisions  in 
comparable  situations  are  all  to  the  contrary.  In  Powell  v. 
U.  S.  Cartridge  Co.,  339  U.S.  497,  507  (1950)  munitions 
were  made  for  the  Government,  under  close  Government 
supervision,  from  Government  materials  in  a  plant  built  and 
owned  by  the  Government.  The  plant  was  operated  by  the 
Cartridge  Co.  on  a  cost-plus-a-fixed-fee  basis  with  the  result 
that  the  plant  employees  were  paid  with  Government  money. 
Nevertheless,  the  Court  held  that  those  employees  were  not 
federal  employees: 

"In  these  great  projects  built  for  and  owned  by 
the  Government,  it  was  almost  inevitable  that  the  new 
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equipment  and  materials  would  be  supplied  largely  by 
the  Government  and  that  the  products  would  be  owned 
and  used  by  the  Government.  It  was  essential  that  the 
Government  supervise  closely  the  expenditures  made 
and  the  specifications  and  standards  established  by  it. 
These  incidents  of  the  program  did  not,  however,  pre- 
vent the  placing  of  managerial  responsibility  upon  in- 
dependent contractors. 

"The  relationship  of  employee  and  employer  be- 
tween the  worker  and  the  contractor  appears  not  only 
in  the  express  terminology  that  has  been  quoted.  It 
appears  in  the  substantial  obligation  of  the  respondent- 
contractors  to  train  their  working  forces,  make  job 
assignments,  fix  salaries,  meet  payrolls,  comply  with 
state  workmen's  compensation  laws  and  Social  Security 
requirements  and  'to  do  all  things  necessary  or  con- 
venient in  and  about  the  operating  and  closing  down 
of  the  Plant,  *  "^^  *' 


"The  petitioner-employees  and  the  Government  ex- 
pressly disavow,  in  their  briefs,  any  employment  re- 
lationship between  them.  The  managerial  duties  im- 
posed upon  the  respondents  were  the  duties  of  em- 
plovers.  That  such  duties  be  performed  by  private  con- 
tractors was  a  vital  part  of  the  Government's  general 
production  policy.  In  the  light  of  these  considerations, 
we  conclude  that  the  respective  respondents,  in  form 
and  in  substance,  were  the  employers  of  these  peti- 
tioners within  the  meaning  of  the  Fair  Labor  Stand- 
ards Act." 

If  employees  in  a  Government  plant,  paid  with  Government 
funds  and  producing  Government  munitions  under  close 
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Government  supervision  are  not  United  States  employees, 
how  can  it  be  argued  that  the  HAP  employees  working  for 
an  organization  organized  under  state  law,  paid  with  pri- 
vate moneys,  hired  and  fired  by  HAP  officials,  and  subject 
to  their  daily  activities  to  no  Government  supervision  are 
federal  employees? 

Powell  was  a  decision  under  the  Fair  Labor  Standards 
Act.  Comparable  decisions  have  been  reached  under  the 
Tort  Act.  In  Fries  v.  United  States,  170  F.  2d  726  (C.A.  6 
1948)  the  United  States  Public  Health  Service  provided 
funds  and  equipment  to  a  county  board  of  health  to  con- 
duct, in  cooperation  with  the  Health  Service,  a  venereal 
disease  survey  in  an  area  where  troops  were  quartered.  The 
Government  money  was  to  be  used,  among  other  things,  to 
hire  chauffeurs,  one  of  whom  negligently  injured  the  plain- 
tiff. It  was  held  that  the  United  States  was  not  responsible 
for  the  reason  that  the  chauffeur  was  not  a  "federal  em- 
ployee". In  Lavitt  v.  United  States,  111  F.  2d  627,  629 
(C.A.  2  1949)  plaintiffs  owned  a  warehouse  and  certain 
potatoes  stored  in  it.  They  applied  to  the  United  States  for 
a  loan  under  the  farm  price  support  program.  Under  the 
statute  local  farmer  committees  selected  inspectors  to  re- 
view loan  applications.  When  plaintiffs'  application  was 
received,  the  local  committee  appointed  inspectors  who, 
in  the  course  of  their  work,  negligently  set  fire  to  the  ware- 
house.  It  was  held  that  the  United  States  was  not  respon- 
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sible.   The  court  ruled  that  the  local  committee  was  not  a 
federal  agency 

"We  think  it  clear  that  the  Tolland  County  Agri- 
cultural Association  is  not  a  federal  agency  in  any  way 
resembling  an  executive  department  or  independent 
establishment  of  the  United  States  and  it  certainly  is 
not  a  corporation.  Its  employees  or  officers  were  not 
and  could  not  be  selected  by  the  United  States  or  the 
Department  of  Agriculture,  or  discharged  by  either." 
(pp.  629-30) 

and  tliat  the  inspectors  were  not  "persons  acting  on  behalf 
of  a  Federal  agency": 

"The  plaintiffs,  however,  assert  liability  on  the 
ground  that  the  inspectors  were  'persons  acting  on  be- 
half of  a  Federal  agency  in  an  official  capacity,'  and, 
therefore,  governmental  employees  as  defined  in  28 
U.S.C.A.  vS  941(b),  above  quoted.  Perhaps  they  were 
to  some  extent  acting  on  behalf  of  a  federal  agency  as 
well  as  the  borrowers,  but  to  impose  a  liability  based 
upon  a  putative  agency  over  which  the  principal  had 
no  more  control  than  in  the  present  case  would  stretch 
governmental  responsibility  too  far  and  might  include 
all  sorts  of  situations  in  which  the  United  States  re- 
quired a  conditional  certification  or  approval  before 
making  a  loan.  It  seems  clear  to  us  that  the  Govern- 
ment had  no  relation  with  inspectors  chosen  by  the 
County  Agricultural  Association  that  would  impose 
a  liability  to  suit  because  of  negligent  acts  on  their 
part.  A  waiver  of  governmental  immunity  must  be 
clear  and  in  our  opinion  has  not  been  shown  in  the 
present  case."  (p.  630) 
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There  is  nothing  in  the  record  before  the  Court,  there  is 
nothing  in  the  books  to  support  a  conclusion  that  HAP  is  a 
federal  agency  or  that  its  employees  are  federal  employees. 

Liability  under  the  Tort  Act  depends  upon  the  rule  of 
respondeat  superior.  United  States  v.  Campbell,  172  F.  2d 
500,  503  (CCA.  5  1949)  ;  United  States  v.  Eleazer,  111 
F.  2d  914,  918  (CCA.  4  1949);  United  States  v.  Sharpe, 
189  F.  2d  239  (CCA.  4  1951).  Under  that  rule  the  prin- 
cipal is  held  responsible  for  the  torts  of  a  servant  because 
he  selects  the  servant  and  controls  his  activity.  The  United 
States  did  not  select  the  employees  of  HAP  and  did  not 
participate  in  any  way  in  their  day  to  day  activities.  Cer- 
tainly the  United  States  did  not  direct  or  control  what  the 
HAP  employees  did  or  did  not  do  in  connection  with  the 
flood  fight.  HAP  is  not  a  federal  agency;  its  employees  are 
not  Government  employees.  This  means  that  no  claim  can 
be  presented  against  the  United  States  on  account  of  the 
alleged  negligence  of  employees  of  the  Housing  Authority. 


82 
APPENDIX  B 

CONGRESS   HAS   PROVIDED   THAT   THE   UNITED   STATES   SHALL 
NOT  BE  LIABLE  FOR  FLOOD  DAMAGE. 

Claims  against  the  United  States  on  account  of  flood 
damage  are  not  novel.  Floods  are  one  of  the  most  persistent 
of  the  nation's  problems.  The  loss  is  frequently  tremendous. 
The  1948  Columbia  River  flood  caused  damage  estimated 
at  one  hundred  million  dollars.  The  property  loss  in  the 
recent  Kansas  City  flood  was  approximately  two  and  one- 
half  billion  dollars.  "The  average  annual  losses  from  flood 
damage  in  the  United  States  have  been  estimated  from  100 
to  500  million  dollars  *  *  *"  (H.  Rep.  No.  1092,  82d  Cong. 
1st  Sess.,  p.  6).  Congress  has  always  been  unwilling  to 
become  responsible  for  flood  damage.  In  response  to  a 
suggestion  that  the  Government  undertake  an  indemnity 
program  for  the  victims  of  the  Kansas  City  flood,  the  House 
Committee  said: 

"The  budget  request  includes  a  proposal  to  in- 
demnify flood  victims  for  physical  loss  of  or  damage 
to  tangible  real  or  personal  property  up  to  80  percent 
of  the  amount  of  such  loss,  provided  that  the  amount 
to  be  paid  any  one  person  submitting  such  a  claim  does 
not  exceed  $20,000.  The  Committee  heard  consider- 
able testimony  on  this  recommendation,  and  after  care- 
ful deliberation  has  not  approved  it  for  several  im- 
portant reasons. 

"Congress  has  never  appropriated  funds  for  in- 
demnities such  as  have  been  proposed  here  in  any 
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previous  disaster  of  this  kind,  and  no  legislation  has 
ever  been  enacted  by  Congress  authorizing  such  appro- 
priations. This  would  be  a  major  departure  from  the 
present  concept  of  Government  and,  therefore,  must 
be  given  more  extensive  study  than  is  now  possible 
under  emergency  conditions  that  demand  prompt  action 
on  the  part  of  the  Congress.  The  Committee  believes 
that  the  approval  of  the  proposed  indemnification  pro- 
gram would  commit  the  Federal  Government  to  a  new 
concept  of  Federal  responsibility  which  would  result 
in  an  almost  unlimited  number  of  claims  from  victims 
of  every  'Act  of  God'  disaster  throughout  the  country 
regardless  of  the  type  or  size  of  the  disaster.  The  finan- 
cial implications  inherent  in  such  an  action  would  be 
enormous."  (H.  Rep.  No.  1092,  82d  Cong.  1st  Sess., 
p.  5.) 

The  courts  have  been  as  unwilling  as  Congress  to  "com- 
mit the  Federal  Government  to  a  new  concept  of  Federal 
responsibility  which  would  result  in  an  almost  unlimited 
number  of  claims  from  victims  of  every  'Act  of  God'  dis- 
aster." For  many  years  and  in  a  wide  variety  of  ciraim- 
stances,  claims  have  been  filed  under  the  Fifth  Amendment 
seeking  compensation  for  damage  caused  by  the  Govern- 
ment's flood  control  operations.  They  have  always  been  de- 
nied. Bedford  v.  United  States,  192  U.S.  217,  224  (1904) ; 
Jackson  V.  United  States,  230  U.S.  1,  23  (1913)  ;  Cubbins  v. 
Mississippi  River  Commission,  241  U.S.  351  (1916); 
Sanguinetti  v.  United  States,  264  U.S.  146  (1924);  United 
States  V.  Sponenbarger,  308  U.S.  256  (1939) ;  Oklahoma  v. 
Atkinson  Co.,  313  U.S.  508  (1941);  Gul]  Refining  Co.  v. 
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Mark  C.  Walker  &  Son  Co.,  124  F.  2d  420  (CCA.  6  1943)  ; 
United  States  v.  West  Virginia  Power  Co.,  122  F.  2cl  733 
(CCA.  4  1941);  Goodman  v.  United  States,  113  F.  2d 
914  (CCA.  8  1940) ;  Lynn  v.  United  States,  110  F.  2d  586 
(CCA.  5  19A0)  \Franklin  v.  United  States,  101  F.  2d  459 
(CCA.  6  1939).  This  is  true  even  though  the  Federal 
officers,  as  an  emergency  measure,  have  dynamited  levees, 
thereby  inundating  plaintiffs'  property.  Hughes  v.  United 
States,  230  U.S.  24  (1913) ;  Danforth  v.  United  States,  308 
U.S.  271,  287  (1939). 

This  result  does  not  depend  upon  doctrines  of  sovereign 
immunity  or  limitations  in  the  Fifth  Amendment.  The 
Tennessee  Valley  Authority  is  subject  to  suit.  Nevertheless, 
flood  damage  claims  against  it,  even  though  asserted  in 
terms  of  negligence  or  wrongful  conduct,  cannot  be  main- 
tained. See  Grant  v.  T.V.A.,  49  F.  Supp.  564,  566  (1942). 
AtcMey  v.  TV. A.,  69  F.  Supp.  952,  954  (1947).  The  de- 
cisive considerations  are  those  of  public  policy.  As  Mr. 
Justice  McKenna  said  in  Bedford  v.  United  States,  192 
U.S.  217,  223  (1904): 

"The  consequences  of  the  contention  immediately 
challenge  its  soundness.  What  is  its  limit  .'^  *  *  *  And 
if  the  government  is  responsible  to  one  landowner  be- 
low the  works,  why  not  to  all  landowners?  The  prin- 
ciple contended  for  seems  necessarily  wrong.  *  *  * 
Conceding  the  power  of  the  government  over  navigable 
rivers,  it  would  make  that  power  impossible  of  exercise, 
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or  would  prevent  its  exercise  by  the  dread  of  an  im- 
measurable responsibility." 

To  the  extent  that  flood  damage  claims  are  founded 
upon  the  Fifth  Amendment,  they  are,  of  course,  beyond 
Congressional  control.  In  the  area,  however,  in  which 
Congress  is  free  to  act,  including  the  area  of  these  cases. 
Congress  has  unequivocally  forbidden  recognition  of  such 
claims.  33  U.S.C.A.  702(c)  provides: 

"No  liability  of  any  kind  shall  attach  to  or  rest  upon 
the  United  States  for  any  damage  from  or  by  floods  or 
flood  waters  at  any  place  '■'  *  *" 

In  denying  recognition  to  any  claim  against  the  United 
States  on  account  of  flood  damage  Congress  was  unequivocal 
and  emphatic.  And  Congress  meant  exactly  what  it  said. 

Federal  flood  control  legislation  in  this  country  goes 
back  to  1851.  In  the  general  appropriation  act  for  that 
year  Congress  provided  $50,000  "For  the  topographical 
and  hydrographical  survey  of  the  Delta  of  the  Mississippi 
*  *  *"  (9  Stat.  523,  539).  In  1879  the  Mississippi  River 
Commission  was  created  and  obligated  to  prepare  for  Con- 
gress "such  plan  or  plans  and  estimates  as  will  correct,  per- 
manently locate,  and  deepen  the  channel  and  protect  the 
banks  of  the  Mississippi  River;  improve  and  give  safety 
and  ease  to  the  navigation  thereof;  prevent  destructive 
floods;  promote  and  facilitate  commerce,  trade,  and  the 
postal  service;  *  *  *"  (21  Stat.  37,  38).  In  1893  Congress 
created  the  California  Debris  Commission  and  instructed 
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it  to  look  into  problems  of  navigability  and  flood  control  on 
California  rivers  (27  Stat.  507).  In  1917  by  an  Act  "To 
provide  for  the  control  of  the  floods  of  the  Mississippi 
River  and  of  the  Sacramento  River,  California,"  Congress 
appropriated  forty-five  million  dollars  to  be  expended  for 
flood  control  purposes  (at  the  rate  of  ten  million  dollars 
a  year)  under  the  direction  of  the  Secretary  of  War  and  in 
accordance  with  plans  of  the  Mississippi  River  Commission 
and  the  California  Debris  Commission  (39  Stat.  948).  And 
thus  the  matter  stood  until  1927. 

In  1927  the  Mississippi  Valley  was  devastated  by  its  flood 
of  record.  Congress  immediately  gave  consideration  to  flood 
control  measures,  culminating  in  the  Flood  Control  Act  of 
1928  (45  Stat.  534)  entitled  "An  Act  for  the  Control  of 
floods  on  the  Mississippi  River  and  its  tributaries,  and  for 
other  purposes."  Section  1  establishes  a  board  of  engineers 
to  study  Mississippi  problems.  Section  2  approves  the  prin- 
ciple of  local  contribution  to  the  cost  of  flood  control  with 
specific  exceptions.  Section  3,  paragraph  one,  obligates 
local  interests  to  provide  easements  and  rights  of  way  and  to 
assume  responsibility  for  the  maintenance  and  operation 
of  the  levee  structures  to  be  built  under  the  Act.  The  second 
paragraph  of  Section  3  contains  the  language  which  now 
appears  as  Section  702c  of  Title  33.  That  paragraph  reads 
as  follows: 

"No  liability  of  any  kind  shall  attach  to  or  rest 
upon  the  United  States  for  any  damage  from  or  by 
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floods  or  flood  waters  at  any  place:  Provided,  however, 
That  if  in  carrying  out  the  purposes  of  this  Act  it  shall 
be  found  that  upon  any  stretch  of  the  banks  of  the 
Mississippi  River  it  is  impracticable  to  construct  levees, 
either  because  such  construction  is  not  economically 
justified  or  because  such  construction  would  unreason- 
ably restrict  the  flood  channel,  and  lands  in  such  stretch 
of  the  river  are  subjected  to  overflow  and  damage  which 
are  not  now  overflowed  or  damaged  by  reason  of  the 
construction  of  levees  on  the  opposite  banks  of  the 
river  it  shall  be  the  duty  of  the  Secretary  of  War  and 
the  Chief  of  Engineers  to  institute  proceedings  on  be- 
half of  the  United  States  Government  to  acquire  either 
the  absolute  ownership  of  the  lands  so  subjected  to 
overflow  and  damage  or  floodage  rights  over  such 
lands." 

The  statute  goes  on  to  provide  for  acquisition  of  flowage 
rights  by  the  United  States,  for  participation  of  various 
Government  agencies  in  work  to  be  done  under  the  Act, 
for  distribution  of  funds  in  connection  with  the  Mississippi 
program,  for  further  reports  and  studies  and,  finally,  for 
a  limitation  on  the  contribution  of  the  United  States  to  flood 
control  measures  proposed  by  the  California  Debris  Com- 
mission for  California  rivers. 

The  no-liability  language  of  Section  3  came  into  the 
Act  as  a  result  of  a  conference  between  the  House  and 
Senate  managers  and  without  explanation  (See  H.  Rep. 
No.  1505,  70th  Cong.,  1st  Sess.).  But  it  is  not  difficult  to 
identify  the  source  of  this  provision.  President  Coolidge 
in  his  1927  State-of-the-Union  message  (Cong.  Rec.  Sen., 
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Dec.  7,  1927,  p.  106)  reviewed  the  problems  created  by  the 
1927  flood,  proposed  additional  flood  control  legislation, 
and  added  words  of  caution  about  the  position  of  the  Gov- 
ernment.  He  said: 

"It  is  necessary  to  look  upon  this  emergency  as  a 
national  disaster.  It  has  been  so  treated  from  its  in- 
ception. Our  whole  people  have  provided  with  great 
generosity  for  its  relief.  Most  of  the  departments  of 
the  Federal  Government  have  been  engaged  in  the 
same  effort.  The  governments  of  the  afflicted  areas, 
both  State  and  municipal,  can  not  be  given  too  high 
praise  for  the  courageous  and  helpful  way  in  which 
they  have  come  to  the  rescue  of  the  people.  If  the 
sources  directly  chargeable  can  not  meet  the  demand, 
the  National  Government  should  not  fail  to  provide 
generous  relief.  This,  however,  does  not  mean  restora- 
tion. The  Government  is  not  an  insurer  of  its  citizens 
against  the  hazard  of  the  elements.  We  shall  always 
have  flood  and  drought,  heat  and  cold,  earthquake  and 
wind,  lightning  and  tidal  wave,  which  are  all  too  con- 
stant in  their  afflictions.  The  Government  does  not 
undertake  to  reimburse  its  citizens  for  loss  and  damage 
incurred  under  such  circumstances.  It  is  chargeable, 
however,  with  the  rebuilding  of  public  works  and  the 
humanitarian  duty  of  relieving  its  citizens  from  dis- 
tress." 

This  is  clear  enough:  the  Federal  Government  will  extend 
its  flood  control  program  and  provide  relief  v/here  relief 
is  needed;  but  it  will  not  pay  for  flood  damage.  Section  3 
was  intended  to  put  this  point  beyond  argument.  And  it 
does  so.   There  is  no  conflicting  view. 
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STATEMENT 

We  are  appalled  at  being  met  with  so  many  mis- 
statements, contradictions  and  unfounded  conclusions 
based  on  a  Pre-trial  Order  that  is  not  subject  to  dis- 
pute which  we  have  met  with  during  this  proceeding. 
Now  we  are  met  in  the  opening  statement  of  the  Appel- 
lee's brief  with  the  most  glaring,  most  amazing  and  yet 
somewhat  enlightning  misstatement  of  all. 


To  properly  understand  this  we  should  give  the 
Court  a  little  of  the  background.  There  are  only  two 
distircts  actually  involved  in  this  proceeding,  Peninsula 
District  No.  1  and  Peninsula  District  No.  2.  So  many 
references  are  made  to  these  two  districts  that  both  sides 
have  fallen  into  the  habit  of  referring  to  them  as  District 
No.  1  and  District  No.  2,  without  using  the  prefix  "Pen- 
insula". There  is  a  third  district,  however,  that  has  been 
mentioned  incidentally  which  is  known  as  Multnomah 
District  No.  1.  These  three  districts  adjoin.  Peninsula 
District  No.  1  is  on  the  west  with  Denver  Avenue  em- 
bankment as  its  eastern  boundary.  Peninsula  District 
No.  2  is  east  of  the  Denver  Avenue  embankment  with 
that  embankment  as  its  western  boundary.  Multnomah 
District  No.  1  immediately  joins  Peninsula  District  No. 
2  on  the  east,  upstream,  and  has  no  connection  with 
Peninsula  District  No.  1. 

At  the  bottom  of  page  6  of  the  Appellee's  statement 
of  the  case,  counsel  refer  to  the  parenthetical  statement 
made  by  Phillip  Dater,  the  engineer  at  the  time  of  the 
original  organization  of  Peninsula  District  No.  2,  to  the 
effect  that  Denver  Avenue  embankment  would  have  no 
water  against  it  and,  therefore,  not  act  as  a  dike  so  long 
as  there  was  no  breaking  of  the  fills  or  levees  surround- 
ing Peninsula  District  No.  1.  This  was  a  perfectly  ob- 
vious statement  which  wouldn't  require  an  engineer  to 
see  and  has  no  bearing  whatsoever  on  the  case.  Immedi- 
ately following  this  at  the  top  of  page  7  counsel  for  Ap- 
pellee make  the  following  statement: 

"^1  March,  1928,  the  supervisors  of  District  No. 
2  proposed  and  the  Multnomah  County  Court  ap- 


proved  an  amendment  to  the  plan  of  reclamation 
for  the  district  (Exs.  72,  73,  74).  The  petition  notes 
the  elevation  of  the  Denver  Avenue  fill  at  33  feet 
m.s.l.,  the  elevation  of  the  levees  of  District  No.  1 
at  32  feet,  calls  attention  to  the  fact  that  the  levees 
of  District  No.  2  had  been  constructed  only  to  28 
feet  (Ex.  72,  pp.  2-3)  and  proposes  that  these  levees 
be  raised  to  33  feet  (Ex.  72,  p.  5).  This  work  was 
apparently  done  as  proposed  (R.  18)  and  later,  as 
has  been  noted,  the  levees  were  once  more  rebuilt 
by  the  Corps  of  Engineers  (R.  19-22).  Neither  the 
district  nor  the  Corps  did  any  work  on  the  Denver 
Avenue  fill  (R.  18-22)."  (Emphasis  ours) 

This  is  a  most  glaring  misstatement  of  the  facts  be- 
cause it  is  a  misstatement  as  to  the  wording  of  an  instru- 
ment that  was  quoted  verbatim  in  the  pre-trial  order. 
This  appears  in  the  printed  record  on  page  26.  The  ac- 
tual wording  of  this  insofar  as  it  is  necessary  to  disclose 
the  question  is  as  follows: 

"The  Derby  Street  approach  to  the  Interstate 
Bridge,  by  which  Peninsula  Drainage  District  Num- 
ber Two  is  now  bounded  and  enclosed  on  the  west, 
was  constructed  by  the  County  of  Multnomah  to  an 
elevation  of  thirty- three  feet  at  the  crown.  The 
dikes  and  levees  constructed  by  and  enclosing  Mult- 
nomah Drainage  District  Number  One  of  Multno- 
mah County,  Oregon,  situated  immediately  to  the 
east  of  Peninsula  Drainage  District  Number  Two, 
are  all  constructed  to  an  elevation  of  thirty-two  feet 
at  the  top.  Your  petitioners  have  been  informed  by 
the  engineer  for  Peninsula  Drainage  District  Num- 
ber Two  that  the  dikes  and  levees  enclosing  said 
Peninsula  Drainage  District  Number  Two  should 
all  be  constructed  to  an  elevation  of  thirty-three 
feet;  *  =i=  *  "  (Emphasis  ours) 

This  quotation  is  from  the  re-organization  plan  dat- 
ed March,  1928,  the  entire  petition  being  placed  in  the 


file  as  Exhibit  No.  72.  Exhibit  no.  73  referred  to  by  Ap- 
pellee was  the  order  of  the  Probate  Court  dated  May 
19,  1928  confirming  and  approving  the  amended  plan  of 
re-organization.  Exhibit  No.  74  was  the  assessment  of 
property  in  Drainage  District  No.  2  dated  August  22, 
1928  for  the  purpose  of  carrying  out  the  plan.  None  of 
these  exhibits  are  printed  in  the  record  but  are  in  the 
file.  There  is  no  language  in  either  of  these  exhibits  con- 
trary to  the  provision  just  above  quoted. 

Apparently  the  Appellee's  counsel  have  concluded 
from  this  re-organization  plan  that  it  referred  to  Penin- 
sula District  No.  1  on  the  west  instead  of  Multnomah  Dis- 
trict No.  1  on  the  east  and  that  by  this  re-organization 
plan.  Peninsula  District  No.  2  adopted  the  dikes  sur- 
rounding Peninsula  District  No.  1  as  its  western  protec- 
tion and  that  by  doing  so,  the  Denver  Avenue  embank- 
ment, which  divided  the  two  districts,  became  merely  a 
mound  carrying  a  highv/ay  through  the  center  which  was 
actually  one  drainage  district,  and  was  not  looked  upon 
further  as  any  protection  against  floods. 

The  Appellants,  theory  of  this  is  that  the  fact  that 
in  this  re-organization  plan.  Peninsula  District  No.  2  did 
not  refer  in  any  way  whatsoever  to  Peninsula  District 
No.  1  nor  to  any  dikes  surrounding  it,  shows  conclusive- 
ly that  Peninsula  District  No.  2  had  no  confidence  what- 
ever in  the  dikes  surrounding  Peninsula  District  No.  1 
and  the  railroad  fills.  The  fact  that  this  re-organization 
plan  was  followed  immediately  by  the  elimination  of  the 
joint  pumping  plant  which  had  theretofore  been  operat- 
ed by  Pc  linsula  District  No.   1   and  Peninsula  District 


No.  2,  the  culvert  under  the  Denver  Avenue  embank- 
ment which  was  used  for  that  jont  pumping  plant  was 
immediately  plugged  and  Peninsula  District  No.  2  put 
in  its  own  pumping  plant  pumping  the  surplus  water 
over  its  own  dike  into  the  Columbia  slough,  and  the  fur- 
ther fact  that  they  assessed  the  landowner  in  Peninsula 
District  No.  2  for  the  purpose  of  bringing  its  dikes  up 
to  the  equivalent  of  the  Denver  Avenue  embankment, 
confirms  the  Appellants'  theory. 

This  statement  on  the  part  of  the  Appellee  is  amazing 
for  the  reason  that  the  same  theory  and  same  statement 
was  made  by  counsel  for  Appellees  in  their  brief  in  the 
lower  court.  The  Appellants  in  their  reply  brief  called 
attention  to  this  misstatement  of  the  facts.  Then  realiz- 
ing that  this  confusion  was  entirely  possible  because  of 
the  reference  to  District  No.  1,  the  Appellants  in  their 
brief  in  referring  to  the  same  re-organization  plan,  on 
page  7,  made  this  parenthetical  statement 

"Not  to  be  confused  with  Peninsula  Drainage  Dis- 
trict No.  1  to  the  west." 

Apparently  we  did  not  succeed  in  correcting  the 
thinking  of  counsel  for  Appellee.  It  is  inconceivable,  and 
we  do  not  believe  that  counsel  for  Appellee  have  made 
this  misstatement  of  fact  for  the  purpose  of  misleading 
the  Court,  but  it  does  seem  clear  that  they  have  succeed- 
ed in  misleading  themselves.  This  time  we  wish  to  call 
the  Court's  attention  to  this  misstatement  with  sufficient 
certainty  that  this  Court  cannot  be  confused  by  this 
contention  on  the  part  of  the  Appellee  and  this  mis- 
statement of  fact. 


In  the  opening  paragraph  above  we  remarked  that 
this  statement  was  somewhat  enlightening.  It  is  some- 
what enHghtening  for  the  reason  that  it  would  appear 
that  the  lower  court  was  actually  misled,  the  same  as 
counsel  for  Appellee.  If  the  Appellee's  brief  is  read  and 
the  opinion  of  the  Court  below  is  read,  with  the  as- 
sumption that  both  the  Court  and  counsel  for  Appellee 
succeeded  in  misleading  themselves  by  this  misconcep- 
tion of  the  fact,  then  many  of  the  statements  made  by 
the  Court  below  as  well  as  the  statements  and  conten- 
tions of  the  counsel  for  Appellee  become  more  under- 
standable. The  Appellee  in  its  brief  repeats  and  repeats 
this  misstatement  and  refers  to  it  in  advancing  their 
theories  until  it  seems  to  the  Appellants  that  their  entire 
theory  of  the  case  and  entire  defense  is  based  upon  this 
misstatement  and  this  misconception  of  the  facts. 

There  are  other  discoloring  statements  of  fact  in  the 
Appellee's  statement  which  for  the  most  part  seem  to 
be  a  repeat  of  the  statements  set  forth  in  the  findings  of 
fact.  Since  these  have  been  answered  rather  fully  in  Ap- 
pellants' brief  we  feel  it  is  unnecessary  to  call  further 
attention  to  them  at  this  time. 

The  actual  situation  which  we  believe  is  revealed 
from  the  entire  evidence  in  this  case  is  that  the  Kaiser 
Company  simply  rode  rough  shod  over  everybody.  They 
acquired  a  mile  square  of  land  in  Peninsula  Drainage 
District  No.  1  which  was  swampland  and  had  not  been 
developed,  lying  behind  railroad  fills  of  uncertain  qual- 
ity over  which  the  Peninsula  District  No.  1  had  no  con- 
trol. The: :  was  no  showing  that  there  was  any  engineer's 


report  obtained  as  to  the  safety  of  building  the  housing 
project  in  that  area.  Then  they  started  cutting  an  under- 
pass through  Denver  Avenue  ten  days  before  a  permit 
was  obtained  subjecting  the  people  and  the  property 
which  had  been  highly  developed  in  Peninsula  District 
No.  2  to  the  hazard  of  the  uncertain  railroad  fills  to  the 
west  of  Peninsula  Drainage  District  No.  1.  They  made 
no  showing  that  other  access  and  exit  roads  could  not 
be  developed  without  destroying  this  embankment  which 
was  obviously  used  for  the  protection  of  District  No.  2. 
They  had  constructive  notice  by  the  recording  of  the 
deeds  that  the  landowners  in  District  No.  2  had  an  ease- 
ment on  the  Denver  Avenue  embankment  and  the  title 
to  the  property  was  taken  by  the  United  States  subject 
to  this  easement.  They  gave  no  notice  to  anyone  nor  op- 
portunity to  object  or  take  any  action  to  prevent  the 
construction  of  this  underpass.  They  built  the  ring  levee 
for  their  own  protection  only  and  obtained  no  engineer's 
report  or  advice  as  to  the  construction  thereof.  The  en- 
tire project  was  developed  by  Mr.  Kaiser  and  he  carried 
on  without  regard  to  the  safety  of  the  peoole,  or  their 
properties,  or  the  safety  of  children  gathered  in  the  grade 
school,  or  the  consequences  of  the  hazards  which  were 
being  developed.  The  Appellee  followed  his  lead,  per- 
mitted the  destruction  of  private  property  rights  and 
paid  the  bill  for  doing  so.  The  Kaiser  Company  was 
clearly  the  agent  of  the  United  States. 


ARGUMENT 

No.  1.  Reply  to  Appellee's  argument  Item  No.  1  to 
the  effect  that  Denver  Avenue  was  always  a 
highway  and  not  a  levee. 

In  the  argument  on  this  point  Appellee  again,  on 
page  22,  refers  to  the  reorganization  and  reiterates  the 
same  misstatement  as  is  pointed  out  in  our  statement. 
Here  Appellee  quotes  two  sentences  from  this  short  para- 
graph in  this  reorganization  plan  but  fails  to  quote  the 
sentence  that  refers  to  Mutnomah  District  No.  1.  They 
seem  content  with  their  own  statement  as  to  that,  in  the 
following  words: 

"and  the  construction  of  the  levees  in  District  No.  1 
to  an  elevation  of  32  feet." 

If  it  were  not  so  inconceivable,  one  might  readily  con- 
clude that  by  quoting  sentences  from  this  short  para- 
graph in  this  reorganization  plan  without  quoting  the 
material  one  showing  the  reference  was  to  Multnomah 
District  No.  1  and  not  to  Peninsula  District  No.  1  was  a 
deliberate  attempt  to  confuse  the  Court.  If  that  was 
done  it  would  explode  the  Appellee's  entire  argument. 

In  this  section  of  Appellee's  brief,  Appellee  refers  to 
the  provisions  in  the  deed  to  Multnomah  County  where- 
by the  grantor,  Peninsula  Industrial  Company,  reserved 
unto  itself  the  right  to  construct  crossings  over,  under 
and  across  this  right  of  way  and  to  do  other  things  which 
they  interpret  as  showing  that  it  was  never  intended  to 
use  this  embankment  as  a  dike.  The  Court  will  recognize 
that  this  v^eed  was  excellently  drawn.  The  circumstances 


at  the  time  was  that  Peninsula  Industrial  Company,  an 
industrial  company,  owned  this  body  of  land  making  up 
Peninsula  Districts  Nos.  1  and  2,  covering  a  considerable 
acreage,  in  close  proximity  to  Portland.  At  that  stage  of 
undevelopment  this  Company  was  undoubtedly  uncer- 
tain as  to  what  form  of  future  development  this  proper- 
ty would  take.  They  might  desire  to  put  in  crossings, 
either  railway  or  water  crossings,  might  desire  to  de- 
velop part  of  it  as  industrial,  thereby  requiring  crossings, 
or  they  might  desire  to  develop  it  as  suburban  property 
for  industrial  and  home  purposes  in  which  event  dikes 
would  be  required,  and  this  was  the  manner  in  which 
it  was  ultimately  developed.  The  Court  will  recognize 
that  these  were  rights  that  were  reserved  to  the  grantor 
only  and  not  to  the  grantee.  They  could  exercise  these 
rights  or  not  as  they  might  desire  in  the  future.  The  rec- 
ord shows  that  they  did  not  desire  to  use  any  of  these 
rights  but  instead  organized  drainage  districts  on  either 
side  of  Denver  Avenue,  which  required  maintenance  of 
this  embankment.  If  they  had  desired  to  make  it  into  one 
district  and  not  to  consider  Denver  Avenue  embank- 
ment, they  would  have  organized  it  as  one  district.  They 
would  not  have  organized  it  as  two  districts.  They  would 
not  have  organized  District  No.  1  adopting  this  embank- 
ment as  its  eastern  boundary  and  District  No.  2  adopt- 
ing Denver  Avenue  as  its  western  boundary.  They  could 
just  as  well  have  organized  the  entire  thing  into  one  Dis- 
trict and  disregarded  Denver  Avenue  Embankment  if 
that  was  their  intention.  Our  position  is,  and  we  do  not 
believe  authorities  are  necessary  to  be  cited,  that  when 
they  join  with  other  property  owners  who  had  become 
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owners  of  part  of  the  land  at  the  time  of  the  organiza- 
tion of  the  Districts,  they  could  not  after  that  exercise 
any  of  these  rights  to  cut  waterways  or  crossings  through 
this  embankment  which  they  adopted  as  their  western 
protection.  Neither  could  any  other  successor  in  interest 
exercise  any  such  rights  unless  perhaps  they  owned  the 
entire  District. 

Counsel  further  argues  that  the  County  did  not  con- 
struct this  embankment  as  a  levee  nor  agree  to  maintain 
it  as  a  levee  for  flood  protection.  There  is  no  contention 
on  the  part  of  the  Appellant  that  there  was  any  agree- 
ment on  the  part  of  the  County  or  the  State  Highway 
Commission  to  construct  this  as  a  levee  or  to  maintain 
it  as  a  levee  or  to  guarantee  the  District  against  floods. 
The  contention  of  the  Appellants,  and  it  is  so  clear  in  the 
deeds,  that  what  the  County  agreed  to  do,  and  the  State 
Highway  Commission  agreed  to  do  when  they  took  this 
highway  over,  was  to  maintain  an  embankment  across 
this  property  that  was  equal  to  the  bridge  approach. 
The  grantor  and  its  successors  in  interest  had  the  right 
to  hook  on  to  this  embankment  and  use  it  for  any  pur- 
pose they  saw  fit  so  long  as  it  did  not  interfere  with  the 
highway  over  the  top.  If  this  embankment  had  washed 
out  after  they  carried  out  their  agreement  to  so  construct 
it,  it  is  not  contended  that  the  landowners  of  District  No. 
2  would  have  any  right  of  action  against  the  County  or 
Highway  Commission  for  failure  to  protect  them  against 
floods.  They  were  only  required  to  maintain  an  embank- 
ment equal  to  the  bridge  approach.  The  facts  show  that 
they  agreed  to  maintain  such  an  embankment.  By  re- 
ferring to  Item  No.  4  of  the  Appellants'  brief,  it  will  be 
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readily  seen  how  well  they  did  comply  with  this  agree- 
ment. The  embankment  was  built  in  the  identical  man- 
ner and  with  identical  material  as  used  in  the  construc- 
tion of  the  outside  dikes  and  it  was  built  to  a  size  of 
more  than  three  times  the  size  and  strength  of  the 
strongest  of  the  outside  dikes.  In  other  words  it  was  a 
monster  compared  to  the  outside  dikes.  The  residents 
and  landowners  in  District  No.  2  were  perfectly  safe  in 
relying  upon  this  embankment  which  they  had  the  right 
to  use  as  flood  protection.  This  embankment  did  with- 
stand the  flood  and  no  water  would  have  entered  into 
District  No.  2  except  for  the  underpass  which  was  built 
through  it  in  violation  of  the  easement  which  the  Gov- 
ernment recognized  when  they  procured  the  title  by 
condemnation  proceedings  to  the  land  immediately  ad- 
joining the  underpass  on  the  east.  The  provision  in  the 
deed  that  the  County  would  maintain  a  public  highway 
over  this  embankment  did  of  itself  guarantee  that  the 
embankment  would  always  be  maintained  equivalent 
to  the  bridge  approach  and  would  be  the  best  possible 
dike  protection  that  the  owners  of  land  in  District  No.  2 
could  possibly  provide.  We  fail  to  see  where  the  Appel- 
lee can  get  any  comfort  out  of  the  provisions  of  this 
deed.  In  our  humble  opinion  it  was  a  most  excellently 
drawn  instrument  and  fully  provided  for  the  use  of  the 
embankment  by  the  grantors  and  their  successors  in 
interest  in  any  manner  in  which  they  desired  to  develop 
their  property. 

Neither  can  we  see  how  they  can  get  any  comfort 
in  the  proposition  that  the  State  Highway  Department 
did  not  agree  to  protect  this  embankment  as  a  levee  or 
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guarantee  District  No.  2  against  floods.  The  Appellants 
would  have  been  perfectly  satisfied  had  they  maintained 
the  embankment  equal  to  the  bridge  approach  and  equal 
to  the  strength  to  which  it  was  built.  There  is  no  sug- 
gestion in  any  of  the  proceedings,  in  the  deed  or  other- 
wise that  would  authorize  or  justify  the  destruction  of 
this  embankment  by  the  construction  of  an  underpass 
by  the  Highway  Commission,  or  by  anyone  else  except 
by  the  original  grantor  prior  to  the  organization  of 
Peninsula  District  No.  2. 

No.  2.  Appellants'  reply  to  Item  No.  2  of  Appellee's 
brief  contending  that  the  construction  of  the  un- 
derpass was  lawful  and  proper. 

Here  again  counsel  for  Appellee  seem  to  be  laboring 
under  the  idea  developed  from  their  mental  confusion 
that  Denver  Avenue  embankment  was  abandoned  by 
Peninsula  Districts  No.  1  and  No.  2  by  the  reorganiza- 
tion of  Peninsula  District  No.  2,  leaving  the  embank- 
ment as  merely  an  embankment  carrying  a  highway 
through  the  center  of  one  District. 

Appellee  maintains  that  this  was  for  public  highway 
purposes  and  cite  the  statutes  of  the  State  of  Oregon 
and  many  authorities  holding  that  the  Highway  Com- 
mission has  control  over  its  highways.  They  seem  to 
maintain  that  since  the  Highway  Commission  had  this 
control  over  the  highway  it  had  the  right  to  authorize 
the  construction  of  this  underpass.  We  find  no  dispute 
to  make  with  the  statutes  nor  with  any  of  the  authori- 
ties cited  jy  Appellee  except  that  none  of  them  apply  to 
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the  situation  in  this  case.  No  authority  is  cited  and  of 
course  none  could  be  found  to  the  effect  that  because 
there  is  a  highway  under  the  control  of  the  Commission 
that  they  can  appropriate  and  destroy  the  rights  of  in- 
dividuals without  either  buying  or  condemning  those 
rights. 

In  this  case  over  two-thirds  of  this  highway  fill  be- 
longed to  individual  ownership.  The  Highway  Commis- 
sion had  only  an  easement  to  maintain  a  fill  for  the 
purpose  of  supporting  its  highway  over  the  top  of  the 
fill.  The  Highway  Commission  and  the  County  of 
Multnomah  recognized  the  easement  of  the  landowners 
in  accepting  the  deed  from  the  Peninsula  Industrial 
Company.  The  United  States  Government  recognized 
the  easement  in  condemning  the  property  on  the  east 
side  of  the  fill  by  condemning  it  subject  to  the  District's 
easement.  This  is  as  much  a  property  right  as  if  they 
owned  the  entire  fee  and  the  County  and  the  State  had 
no  rights  over  it  whatsoever.  No  authorities  would  seem 
to  be  necessary  to  the  effect  that  this  easement  could 
not  be  appropriated  by  the  Highway  Commission  or 
anyone  else  except  by  either  buying  or  condemning  that 
easement. 

The  Highway  Department  maintains  another  high- 
way known  as  Marine  Drive  running  over  the  outside 
dike  along  the  Columbia  River.  If  Appellee's  conten- 
tions are  sound,  that  because  they  own  the  highway 
they  can  do  anything  with  the  fill  they  desire,  then, 
without  any  action  whatsoever,  without  consent  from 
the  District  or  any  landowners,  the  Highway  Depart- 
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ment  could  cut  underpasses  or  destroy  the  outside  dike 
protecting  Peninsula  District  No.  2  along  the  Columbia 
River. 

One  of  the  other  contentions  is  that  this  underpass 
was  for  public  safety  and  was  constructed  for  proper 
highway  purposes.  No  one  can  read  the  permit  which 
was  issued  by  the  State  Highway  Commission  without 
being  sure  that  this  was  nothing  but  a  private  way  for 
ingress  and  egress  to  and  from  the  government's  hous- 
ing project  for  temporary  purposes  only.  They  contend 
that  it  was  to  be  maintained  by  the  Highway  Commis- 
sion but  the  permit  shows  that  it  was  maintained  by 
them  during  the  period  of  war  only  and  then  at  the  ex- 
pense of  the  government.  This  does  not  place  it  as  a 
public  highway.  Under  this  permit  the  maintenance  of 
this  underpass  after  the  war  seems  to  be  nobody's  busi- 
ness.   It  is  certainly  not  a  public  highway. 

No.  3.  Appellants'  reply  to  Item  3  of  Appellee's 
brief  contending  that  even  though  the  under- 
pass had  been  unlawful,  no  rights  of  Appellants 
would  have  been  violated. 

To  begin  with,  let  us  point  out  again  that  on  page  34 
the  Appellee  refers  to  the  reorganization  plan  and  re- 
cites that  the  proceedings  carefully  distinguish  between 
Denver  Avenue  and  the  District  levees.  They  seem  to 
still  be  laboring  under  their  mental  confusion  that  the 
reorganization  plan  had  something  to  do  with  the  levees 
in  Peninsula  District  No.  1.  This  mental  confusion 
seems  to    ,nderlie  every  argument  presented  by  the  Ap- 
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pellee.  In  this  argument  they  repeat  also  another  con- 
tention that  has  continuously  been  made,  time  and  time 
again  by  the  Appellee,  that  the  Appellants  in  this  case, 
none  of  them,  ever  owned  any  part  of  the  right  of  way. 
That  is  any  part  of  the  fee  title  to  the  embankment  by 
which  the  highway  was  supported,  and  therefore  never 
had  any  rights  in  it.  We  have  never  been  able  to  under- 
stand quite  Appellee's  continuous  contentions  to  this 
effect.  The  fee  simple  to  all  but  the  center  80  feet  of  the 
E>enver  Avenue  embankment  belonged  to  the  adjoining 
owners  in  the  beginning  and  always  since.  Apparently 
the  Appellee  takes  the  position  that  since  the  govern- 
ment condemned  the  property  immediately  adjoining 
the  embankment  where  the  underpass  was  constructed, 
no  one  of  the  Appellants  had  any  interest  therein.  We 
have  pointed  out  and  it  seems  perfectly  obvious  to  coun- 
sel for  Appellants  that  when  this  property  in  Peninsula 
District  No.  2  was  put  into  a  drainage  district,  every 
property  owner  in  that  District  has  the  right  to  have 
this  embankment  maintained.  It  was  their  western 
border,  it  was  their  western  protection,  has  always  been 
referred  to  as  such,  and  it  has  always  been  so  used  and 
it  is  perfectly  obvious  to  anyone  on  the  ground. 

As  was  said  in  the  case  of  U.  S.  vs.  Florea,  68  Fed. 
Sup.  367,  at  page  374,  "neither  private  individuals  nor 
government  agents  could  escape  notice  of  the  fact  that 
these  lands  would  be  of  no  value  without  diking  pro- 
tection." 

Following  this  the  Appellee  makes  the  contention 
that  the  Appellants  are  not  shown  to  be  successors  in 
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interest  to  the  Peninsula  Industrial  Company  and  cite 
the  fact  that  some  46  individuals  joined  in  the  organiza- 
tion of  Peninsula  District  No.  2.  It  is  true  that  there 
were  46  different  individuals  and  corporations  joining 
in  this  original  organization  which  makes  it  all  the  more 
obvious  that  Peninsula  Industrial  Company  itself  could 
not  after  that  date  destroy  the  Denver  Avenue  embank- 
ment since  that  embankment  was  adopted  as  the  west- 
ern border  and  protection  for  the  drainage  district.  After 
that  the  Peninsula  Industrial  Company  would  have  no 
more  authority  to  cut  this  embankment  than  any  other 
owner  in  the  District.  This  would  apply  to  the  United 
States  Government  the  same  as  any  other  owner  of 
property  within  the  borders  of  District  No.  2.  The  mere 
fact  that  the  government  obtained  the  title  to  the  ground 
immediately  adjoining  the  underpass  gave  it  no  more 
rights  than  any  other  individual  landowner  in  the  Dis- 
trict. 

Appellee  contends  that  since  there  was  forty-six  dif- 
ferent owners  of  land  in  the  District  when  it  was  or- 
ganized that  they  cannot  be  successors  to  Peninsula  In- 
dustrial Company.  This  can  hardly  be  contended  seri- 
ously because  the  original  deed  was  given  in  1915  and 
District  No.  2  was  organized  approximately  2^  years 
later  in  1917.  There  were  2^  years  during  which  these 
forty-six  owners  could  and  probably  did  obtain  titles  to 
this  land  from  Peninsula  Industrial  Company.  In  any 
event  whether  or  not  they  acquired  their  title  directly 
from  Peninsula  Industrial  Company  they  joined  in  the 
organiza'd-^n  of  the  District  which  gave  the  entire  Dis- 
trict all  the  rights  in  the  Denver  Avenue  embankment 
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that  was  owned  and  controlled  by  Peninsula  Industrial 
Company. 

Appellee  also  contends  that  there  is  no  showing  of 
land  ownership  or  the  succession  from  Peninsula  Indus- 
trial Company.  It  will  be  remembered,  however,  that  it 
is  stipulated  in  the  Pre-trial  Order  that  these  Appellants 
were  all  owners  of  land  within  the  District.  Neither  the 
titles,  therefore,  nor  the  damages  to  their  lands  were 
necessary  elements  in  this  proceeding  wherein  we  are 
trying  only  the  question  as  to  whether  the  United  States 
Government  was  liable  for  the  damages  resulting  from 
flood.  If  the  decision  of  this  Court  were  to  be,  (which 
we  do  not  believe  can  happen)  that  the  Appellants  must 
be  successors  in  interest  to  Peninsula  Industrial  Com- 
pany, then  that  will  be  a  question  to  be  determined 
upon  a  hearing  as  to  the  damages  in  the  event  the  lower 
court  is  reversed  as  to  its  ruling  on  the  liability  of  the 
United  States  Government.  If  we  were  suing  the  Coun- 
ty and  Highway  Commission  for  breach  of  contract  this 
question  might  become  pertinent  but  not  in  this  case. 

Appellee  next  in  this  same  item  in  its  argument  goes 
into  the  question  of  whether  this  provision  in  the  agree- 
ment was  a  covenant  or  a  condition  subsequent.  This 
same  question  was  raised  by  counsel  for  Appellee  in  the 
lower  court  but  since  the  Court  did  not  find  in  their 
favor  and  no  cross-appeal  was  taken,  it  would  seem 
that  the  question  should  be  settled.  However,  let  us 
briefly  go  into  the  subject.  There  is  no  rule  laid  down 
by  the  Oregon  Supreme  Court  better  known  nor  more 
universally  followed  nor  more  frequently  cited  than  the 
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rule  laid  down  by  Justice  Wolverton  in  the  case  of  Ar- 

ment  v.  Yamhill  County,  43  Pac.  653,  28  Or.  474,  in 

which  the  Court  said: 

"But  like  all  other  contracts  in  writing,  this  must 
be  construed  by  taking  it  at  the  four  corners  and 
looking  through  the  whole  instrument  from  the 
identical  standpoint  of  the  contracting  parties  when 
it  was  entered  into,  and  that  construction  must  be 
given  it,  if  possible,  which  will  give  effect  to  all  its 
parts  and  carry  out  the  obvious  intention  of  the 
parties,  and  which  will  make  the  contract  legal, 
rather  than  one  that  will  render  it  void.  Hildebrand 
V.  Bloodsworth,  12  Or.  80,  6  Pac.  233;  2  Pars.  Cont. 
500,  505." 

Now  taking  this  deed  and  applying  this  rule  of 
interpretation,  there  can  be  no  possible  construction 
given  to  it  than  that  it  constituted  a  contract  between 
the  county  and  its  successors  and  Peninsula  Industrial 
Company  and  its  successors  whereby  the  County  agreed 
for  itself  and  its  successors  to  construct  within  three 
years  an  embankment  equal  to  the  bridge  approach  and 
thereafter  maintain  it.  This  contract  cannot  be  avoided 
regardless  of  any  other  wording  in  it  to  hold  this  agree- 
ment void.  Counsel  cite  a  good  many  cases  in  the  con- 
struction of  conditions  subsequent  and  contend  that 
since  the  obligation  of  the  grantee  under  the  deed  is 
stated  as  a  condition  subsequent  and  not  as  a  covenant 
the  only  remedy  is  the  right  of  re-entry.  Then  they 
quote  from  26  C.J.S.  473  to  the  effect  that  if  the  lan- 
guage imparts  a  condition  merely  and  there  are  no  words 
imparting  an  agreement,  it  is  not  enforceable  as  a 
covenant. 
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Taking  this  authority  they  have  cited,  we  find  the 

following  statements  under  subdivision  E,  Sec.  141,  page 

472: 

"As  shown  in  Covenants  §  1  b,  whether  a  particu- 
lar provision  is  a  condition  or  covenant  depends  on 
the  intention  of  the  parties.  The  question  is  a  mat- 
ter of  construction.  Covenants  and  conditions  may 
be  created  by  the  same  words,  but  forfeitures  are 
not  favored.  Courts  are  therefore  more  favorably 
inclined  to  holding  that  the  language  used  consti- 
tutes a  covenant  rather  than  a  condition  which  will 
forfeit  the  grant.  This  rule  is  especially  applicable 
where  the  words  used  are  in  the  form  of  a  covenant 
pure  and  simple,  and  there  are  no  words  of  proviso, 
or  condition,  or  provision  for  reentry  in  the  deed." 

We  could  quote  the  entire  article  cited  by  Appellee 
but  we  fail  to  see  where  the  Appellee  could  get  any  com- 
fort out  of  any  of  the  statements  therein  contained. 
There  can  be  no  question  but  what  this  must  be  con- 
strued as  a  covenant  that  must  be  performed  by  the 
county  and  its  successor,  the  Highway  Commission. 

The  other  authorities  cited  by  the  Appellee  on  this 
question  would  only  have  an  academic  value,  if  any,  as 
none  of  them  apply  to  the  facts  in  the  case.  The  only 
way  the  Appellee  attempts  to  avoid  the  legal  results  of 
what  took  place  is  by  attempting  to  avoid  the  facts  as 
set  out  in  the  Pre-trial  Order  and  not  subject  to  dispute. 
On  page  33  of  this  item  in  the  Appellee's  brief,  they  set 
out  Statute  123  OCLA  216  (4  ORS  551.140)  which  re- 
fers to  the  Realignment  of  Dikes  which  the  Appellants 
rely  upon  and  which  provides  that  where  any  owner  of 
any  portion  of  the  diking  district  has  a  dike  running 
over  its  land  and  it  desires  to  realign  the  dikes,  it  must 
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substitute  equal  protection  therefor.  Appellee  contends 
that  this  only  applies  where  the  diking  district  owns  the 
land.  Therefore,  it  couldn't  apply.  This  section,  how- 
ever, does  not  so  provide.  It  provides: 

"The  applicant  shall  construct  the  new  dike  at  his 
own  expense,  and  up  to  the  standard  of  the  original, 
of  which  fact  the  superintendent  shall  be  the  judge. 
The  dike  thus  constructed  shall  become  the  prop- 
erty of  the  district  in  the  same  manner  as  the  origi- 
nal, and  subject  to  the  same  regulation,  and  the 
right  of  way  of  the  original  dike  thereon  becomes 
vacated." 

As  we  read  this  section,  it  provides  that  a  new  dike 
should  have  been  substituted  and  the  district  given  an 
easement  to  the  same  extent  as  it  had  on  the  Denver 
Avenue  embankment.  The  Appellee  denies  that  there  is 
such  an  easement  but  it  seems  to  us  that  it  is  undis- 
putable,  it  is  set  out  in  no  uncertain  terms  in  the  deed 
of  conveyance  and  is  not  subject  to  any  other  interpre- 
tation. The  Appellee  answers  the  question  why  the 
Court  below  did  not  refer  to  this  statute  in  the  following 
language : 

"As  Appellants  point  out,  the  court  below  did  not 
comment  on  this  statute — for  the  very  good  reason, 
no  doubt,  that  it  seems  self-evident  the  statute  has 
nothing  to  do  with  this  case." 

This  is  a  novel  argument  indeed.  It  is  only  under- 
standable by  remembering  that  counsel  for  Appellee  had 
a  mental  confusion  as  already  pointed  out  to  the  effect 
that  the  re-organization  plan  of  Peninsula  District  No.  2 
adopted  the  levees  of  Peninsula  District  No.  1  and 
abandoned  the  rights  and  claims  in  Denver  Avenue  em- 
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bankment  so  it  would  be  left  merely  as  a  mound  with 
a  roadway  thereover  running  through  the  two  districts, 
Peninsula  Drainage  District  Nos.  1  and  2,  through  the 
center  thereof.  This  statement  on  the  part  of  the  Ap- 
pellee to  the  effect  that  this  statute  was  not  mentioned 
because  it  had  nothing  to  do  with  this  case  is  immedi- 
ately followed  and  apparently  based  upon  their  oft- 
repeated  contention  that  when  District  No.  2  was  re- 
organized it  adopted  the  dikes  of  Peninsula  District  No. 
1  as  its  western  protection  which  imaginary  fact  exists 
only  in  the  mentally  confused  idea  of  counsel  for  Ap- 
pellee. 

No.  4.  Appellants'  reply  to  Item  No.  4  in  Appellee's 
argument  to  the  effect  that  Denver  Avenue  was 
not  constructed  or  maintained  by  the  United 
States  or  its  employees. 

If  we  understand  the  Appellee's  argument  in  this 
section  of  their  brief,  it  is  to  the  effect  that  the  only 
one  that  caused  any  damage  was  the  one  who  manipu- 
lated the  spade  in  taking  out  the  fill  and  whoever  he 
was  he  was  not  an  employee  of  the  United  States.  As 
we  get  their  theory  it  is  that  the  United  States  would 
not  be  liable  because  it  did  not  manipulate  the  spade. 
For  this  you  must  look  to  the  contractor.  The  contrac- 
tor would  not  be  liable  because  he  was  only  carrying 
out  his  contract  in  fulfilling  the  obligations  imposed 
upon  him  by  the  Government's  contract  and  likewise  he 
did  not  handle  the  spade.  The  superintendent  and  fore- 
man in  turn  would  not  be  liable  because  likewise  they 
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were  only  carrying  out  their  duties  and  were  not  per- 
mitted by  the  unions  to  handle  tools.  So  the  only  one 
under  this  theory  as  we  can  determine  would  be  the 
lowly  workman  who  actually  handled  the  spade.  No 
negligence  could  be  attached  to  him  because  he  was 
merely  carrying  out  his  duties  and  you  couldn't  say 
that  there  was  a  negligent  act.  The  act  was  a  wrongful 
one  in  the  first  instance  when  the  Government  under- 
took to  build  an  underpass.  The  Kaiser  Company,  Inc., 
representing  the  United  States,  executed  the  contract 
with  the  Tower  Sales  &  Erecting  Company  to  build  this 
underpass  for  the  United  States  (Exhibit  No.  8,  R.  259). 

The  District  Court  disposed  of  this  argument  on  the 
part  of  the  Government  in  no  uncertain  terms  and  no 
cross-appeal  has  been  taken  from  that  decision.  We  call 
the  Court's  attention  to  the  District  Court's  opinion  on 
page  135  of  the  record  wherein  the  Court  said: 

"But,  it  is  said,  the  Court  is  bound  by  its  previ- 
ous decisions,  the  principles  of  which  fix  liability 
here  on  the  United  States.  It  is  true  that  it  has 
been  held  here  that  an  employee  of  the  Portland 
Housing  Authority  can  by  wrongful  act  or  omission 
bind  the  government  in  damages.  Also,  where  the 
government  acts  in  creating  a  situation  on  land 
under  its  control  which  would  be  held  negligent  un- 
der the  laws  of  the  particular  state  if  done  by  a 
private  corporation,  the  government  can  be  held  lia- 
ble under  the  statute.  Furthermore,  the  particular 
agent  who  performed  the  act  or  was  guilty  of  the 
omission  need  not  be  pointed  out  and  proved  by 
name.  Where  such  an  act  or  omission  is  proved, 
responsibility  cannot  be  escaped  simply  because 
there  was  a  choice  of  means  exercised  by  some 
gove.  riment  officer  or  agent.  *  *  *  " 
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Also  we  call  the  Court's  attention  to  the  note  num- 
ber 17  beginning  at  the  bottom  of  page  135  of  the  record 
which  reads  as  follows: 

"This  implication  seems  to  arise  from  the  lan- 
guage of  the  Court  in  the  case  of  Dalehite  vs. 
United  States,  346  U.  S.  15,  44-45,  where  it  is  said: 
'It  is  to  be  invoked  only  on  a  "negligent  or  wrongful 
act  or  omission"  of  an  employee.  '^  *  *  But  the  stat- 
ute requires  a  negligent  act.'  These  two  sentences 
are  diametrically  inconsistent.  For  the  purpose  of 
clarity,  it  is  noted  that,  in  the  instant  case,  this 
Court,  in  finding  no  liability  here  does  not  rely 
upon  the  fact  that  the  individual  agents  of  the  gov- 
ernment are  not  named  or  designated.  The  statute 
says,  *The  United  States  shall  be  liable,  respecting 
tort  claims,  in  the  same  manner  and  to  the  same 
extent  as  a  private  individual  under  like  circum- 
stances.' If,  under  the  law  of  the  state,  a  private 
individual  could  be  held  for  release  of  waters  over 
the  land  of  another,  the  United  States  can  be  also. 
Inaccurately  labeling  the  state  doctrine  as  one  in- 
voking 'liability  without  fault'  by  arbitrary  fiat  de- 
termines there  can  be  no  fault  except  negligence. 
Here  this  Court  only  holds  that  a  private  person 
would  not  be  liable  under  the  exact  circumstances." 


No.  5.  Appellants'  reply  to  Item  5  of  Appellee's 
brief  to  the  effect  that  there  was  no  negligence 
or  wrongful  conduct  in  connection  with  the  con- 
struction and  maintenace  of  ring  levee. 

A  reading  of  this  section  of  the  Appellee's  brief  indi- 
cates very  clearly  that  counsel  are  basing  it  upon  their 
confused  idea  that  when  Peninsula  District  No.  2  filed 
its  re-organization  plan  it  referred  to  and  adopted  the 
dikes   of   Peninsula   District   No.    1    and   thereafter   the 
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Denver  Avenue  embankment  was  abandoned  and  be- 
came nothing  but  a  mound  running  through  the  center 
of  one  levee  district.  We  have  already  pointed  out  the 
fallacies  of  this  presumption. 

Its  counsel  argue  that  the  failure  of  the  railway  fill 
was  unforeseeable  (which  is  not  the  fact).  Then  they 
argue  that  in  the  absence  of  any  reason  to  anticipate 
the  failure  of  the  railway  fill  due  care  and  good  en- 
gineering practice  did  not  require  the  construction  of 
the  ring  levee  or  any  secondary  levee  at  the  site  of  the 
underpass.  They  argue  that  the  ring  levee  was  only 
constructed  to  guard  against  overtopping  of  the  Dis- 
trict No.  2  levees  to  the  east  and  no  protection  was  re- 
quired from  the  west  (This  statement  is  likewise  falla- 
cious as  it  has  been  shown  that  the  Denver  Avenue  em- 
bankment had  been  lowered  at  one  point  to  the  same 
height  as  the  dikes  surrounding  District  No.  2). 

From  these  facts  they  argue  that  there  was  no  rea- 
son for  building  a  ring  levy  to  protect  the  underpass. 
Now  if  their  assumption  of  the  facts  were  not  so  falla- 
cious there  might  be  some  excuse  for  them  not  building 
any  ring  dike  at  all  at  the  site  of  the  underpass  as  in 
such  event  Denver  Avenue  embankment  had  no  part  in 
the  situation.  As  we  have  tried  so  strenuously  to  point 
out,  however,  ever  since  this  case  started,  the  Denver 
Avenue  embankment  was  adopted  as  the  western  border 
of  Peninsula  District  No.  2.  It  was  a  primary  dike  and 
the  only  dike  that  Peninsula  District  No.  2  had  or  relied 
upon.  It  was  not  a  secondary  dike.  It  may  be  referred 
to  as  a  secondary  protection  as  to  that  section  that  lies 
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between  the  north  and  south  dikes  of  Peninsula  District 
No.  1  for  the  reason  that  as  quoted  in  the  pre-trial 
order,  there  would  be  no  water  against  that  portion  of 
the  embankment  so  long  as  there  was  no  failure  of  the 
dikes  or  fills  surrounding  Peninsula  District  No.  1. 
Nevertheless,  it  was  Peninsula  No.  2's  primary  dike  and 
that  dike  was  wrongfully  destroyed  by  the  Appellee. 
This  required,  under  the  statutes  of  the  State  of  Oregon 
and  under  the  laws  of  the  State  of  Oregon,  as  has  been 
pointed  out  in  the  Appellants'  brief,  that  the  one  so 
destroying  it  had  the  duty  to  protect  it  with  an  embank- 
ment equal  in  strength  to  the  one  removed.  It  will  be 
noticed  that  if  the  Appellee  had  proceeded  in  the  way 
provided  by  the  statute  and  procured  a  court  order  per- 
mitting the  removal  of  this  embankment  and  had  sub- 
stituted protection  equal  in  strength  to  the  satisfaction 
of  the  superintendent  of  the  district,  then  there  would 
be  no  further  obligation  on  the  part  of  the  Appellee, 
whether  or  not  it  be  washed  out  by  flood.  Since,  how- 
ever, they  did  not  procure  this  order  and  permission  to 
remove  this  dike  but  removed  it  upon  their  own  ac- 
count, without  any  authority,  then  it  seems  to  the  Ap- 
pellants that  it  becomes  an  absolute  duty  upon  the  Ap- 
pellee to  protect  Peninsula  District  No.  2  against  flood 
waters  flowing  through  the  underpass.  In  other  words, 
they  become  practically  guarantors  that  the  ring  levee 
be  sufficient  to  protect  Peninsula  District  No.  2.  The 
same  theory  applies  to  the  County  and  the  Highway 
Commission.  So  long  as  they  maintained  the  Denver 
Avenue  embankment  equivalent  to  the  bridge  approach 
under  the  very  clear  terms  of  their  contract,  they  did 
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not  guarantee  that  it  was  sufficient  to  withstand  flood 
waters  nor  would  they  be  liable  should  it  fail  to  hold. 
When,  however,  they  remove  that  embankment,  with- 
out authority,  then  they  too  become  guarantors  of  the 
efficacy  of  the  ring  levee. 

Now  applying  these  facts,  which  are  undisputable, 
then  the  arguments  set  forth  in  this  Item  5  of  their  brief 
become  meaningless. 

There  is  one  more  contention  on  the  part  of  the  Ap- 
pellee in  this  section  to  which  we  wish  to  call  the  Court's 
attention.  They  refer  here,  as  they  have  frequently,  to 
their  testimony  to  the  eff'ect  that  the  Corps  of  Engineers 
of  the  United  States  does  not  build  secondary  levees. 
The  argument  seems  to  be  that  Denver  Avenue  embank- 
ment was  a  secondary  levee  and,  therefore,  should  have 
no  money  spent  on  it.  In  answer  to  this  we  wish  to  call 
the  Court's  attention  to  the  fact  that  Peninsula  District 
No.  2  provided  for  this  Denver  Avenue  embankment  for 
its  \yestern  and  primary  dike  whether  or  not  it  be  con- 
sidered as  secondary  protection  for  a  certain  section  of 
it.  The  Government's  own  expert  witness,  Mr.  Turnbull, 
after  much  hedging,  testified  (R.  243-244)  that  they 
should  not  take  out  a  secondary  dike  which  was  already 
there.  It  follows  from  this  that  even  if  this  section  of 
Denver  Avenue  embankment  be  considered  a  secondary 
protection  it  was  unsound  and  negligent  to  take  it  out. 
This  is  particularly  true  in  this  case  when  the  history 
of  the  Columbia  River  is  read  with  its  annual  floods 
and  the  completion  or  flood  report  of  Government  en- 
gineer D'';blee  is  read  in  which  he  recommends  many 
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things  to  protect  all  dikes,  primary  and  secondary,  to 
protect  against  these  expectant  floods,  and  particularly 
recommends  that  the  Denver  Avenue  underpass  be 
eliminated. 

As  to  there  being  no  wrongful  or  negligent  conduct 
on  the  part  of  the  Appellee,  we  believe  the  facts  so  thor- 
oughly establish  that  fact  that  little  additional  argument 
is  required.  We  do,  however,  wish  to  call  the  Court's 
attention  to  the  case  of  House  v.  Los  Angeles  Flood 
Control  District,  25  Cal.  384,  153  Pac.  (2d)  950.  This 
case  is  peculiarly  identical  with  the  instant  case.  In  that 
case  the  Court  at  page  950  of  the  Pacifiic  Reporter  says: 

"In  the  present  case  the  defendant  district  may  not 
escape  liability  on  any  theory  of  exercising  a  ri- 
parian right,  for  the  plaintiff  does  not  correlate  her 
damage  claim  with  any  such  principle.  Rather  she 
makes  the  direct  charge  that  the  defendant  district 
removed  a  safe  and  secure  protection  to  her  land 
immediately  adjacent  thereto  and  substituted  there- 
for an  unsafe,  careless  and  negligently  planned  bank 
or  wall,  resulting  in  the  overflow,  inundating  and 
washing  away  of  her  property,  which  had  thereto- 
fore never  been  visited  by  the  river  waters.  It  is  a 
principle  of  universal  law  that  wherever  the  right 
to  own  property  is  recognized  in  a  free  government, 
practically  all  other  rights  become  worthless  if  the 
government  possesses  an  uncontrollable  power  over 
the  property  of  the  citizen.  Upon  this  premise  the 
plaintiff  relies  on  the  unnecessary  damage  to  her 
property  as  the  result  of  the  defendant  district's 
negligence  in  the  planning,  construction  and  main- 
tenance of  the  flood  channel  work  to  sustain  the 
constitutional  basis  of  her  claim.  In  other  words, 
it  is  her  position  that  damage  suffered  by  a  property 
owner  as  the  result  of  a  public  improvement  under- 
taken in  the  exercise  of  the  police  power  must  have 
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some  reasonable  relation  to  the  purpose  to  be  ac- 
complished under  the  prevailing  circumstances,  and 
that  the  governmental  agency  proceeding  with  such 
work  may  not  needlessly  inflict  injury  upon  private 
property  without  being  liable  to  make  compensa- 
tion therefor.  This  accords  with  the  general  object 
of  the  constitutional  guaranties  in  protection  of 
property  rights  and  but  places  upon  a  reciprocal 
basis  the  individual's  damage  in  relation  to  the 
public  benefit.  Unnecessary  damage  to  his  property 
is  of  no  benefit  to  the  public;  rather  it  only  entails 
unwarranted  sacrifice  and  loss  on  the  individual's 
part,  which  should  be  compensable  damage."  (Em- 
phasis ours) 

Counsel  for  Appellee  do  not  seem  to  recognize  that  acts 
of  omission  are  negligent  the  same  as  acts  of  commis- 
sion. Where  there  is  a  duty  on  the  part  of  a  defendant 
the  failure  to  perform  that  duty  constitutes  negligence 
the  same  as  a  faulty  compliance  with  such  duty.  This 
rule  is  recognized  in  the  State  of  Oregon  in  the  case  of 
Rice  V.  City  of  Portland,  7  Pac.  (2d)  989,  as  well  as 
many  other  cases,  and  is  recognized  by  all  of  the  au- 
thorities. We  do  not  believe  it  necessary  to  cite  numer- 
ous cases  on  principles  so  well  established. 

Still  one  more  item  referred  to  in  this  section  of  the 
Appellee's  brief  we  feel  should  be  again  called  to  the  at- 
tention of  the  Court.  On  page  45  they  make  the  state- 
ment that  from  the  point  of  view  of  structural  stability 
of  the  ring  levee  the  Government  experts  testified  it  was 
in  every  way  comparable  in  strength  to  the  Denver  Ave- 
nue fill.  The  Government's  expert  witness,  Mr.  Turn- 
bull,  revealed  in  his  testimony  (R.  242)  that  he  was 
basing  th'z  comparison  of  the  ring  levee  with  the  point 
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in  Denver  Avenue  where  the  old  five  foot  culvert  had 
been  constructed  which  had  started  to  wash  on  the  ap- 
parent presumption  that  if  nothing  was  done  with  this 
five  foot  culvert  the  highway  embankment  would  have 
been  washed  out  at  that  point.  Otherwise  these  expert 
witnesses'  testimony  were  meaningless.  It  has  been 
shown  in  the  pre-trial  order  and  pointed  out  in  Appel- 
lants' brief,  that  the  Denver  Avenue  embankment  was 
over  three  times  the  size  of  the  ring  levee  and  that  it 
was  built  in  the  identical  manner  as  the  outside  dikes. 
Whereas  the  ring  levee  was  built  entirely  differently 
and  was  built  as  a  one-way  dike,  that  is  it  was  built  to 
protect  against  water  coming  from  the  east  only  with 
no  intention  to  protect  against  water  from  the  west  and 
it  had  no  value  for  such  protection.  We  have  also 
pointed  out  in  our  brief  and  it  is  shown  in  the  pre-trial 
order  that  this  little  five  foot  culvert,  originally  used  for 
a  joint  pumping  plant,  was  only  five  feet  in  width 
whereas  the  ring  levy  was  800  feet.  Also  the  culvert  was 
plugged  under  the  supervision  of  government  engineers. 
AH  experts  testified  that  that  could  be  done.  No  doubt 
Peninsula  District  No.  2  anticipated  that  if  any  emer- 
gency arose  this  little  five  foot  culvert  could  be  plugged 
at  any  time  to  stop  any  flood.  That  their  anticipation 
was  correct  is  shown  very  clearly  by  the  flood  or  com- 
pletion report  filed  by  Government  engineer  Diblee.  His 
report  was  that  while  this  culvert  did  start  to  break  it 
was  stopped  in  a  very  few  hours  at  a  time  when  the 
flood  waters  were  lapping  at  the  top  of  the  Denver 
Avenue  embankment.  It  is  a  matter  of  common  knowl- 
edge that  during  any  flood  it  is  always  anticipated  that 
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there  may  be  weak  spots  develop  in  the  best  of  the  dikes. 
For  this  reason  every  available  man  is  called  out  during 
the  flood  fight  and  these  small  weak  spots  are  controlled. 
In  this  case  there  was  no  such  possibility  with  the  800 
foot  ring  levee  built  for  one  way  protection  only. 

We  also  wish  to  call  the  Court's  attention  to  the 
fact  that  Section  1346  (2b)  of  Title  28,  U.S.C.A.  pro- 
vides that  the  District  Court  shall  have  jurisdiction  of 
claims  for  damages  against  the  United  States  "caused 
by  the  negligent  or  wrongful  act  or  omission  of  any  em- 
ployee of  the  Government.  *  *  *"  In  this  case  we  have 
not  only  the  wrongful  act  in  the  first  instance  of  the  de- 
struction of  Denver  Avenue  embankment,  but  we  have 
the  "omission"  from  the  fact  that  the  Government  failed 
to  substitute  equal  protection  thereafter  and  this  failure 
was  continuous  from  the  time  of  the  original  destruction 
of  the  embankment  to  the  date  of  the  flood. 

No.  6.  Appellants'  reply  to  Appellee's  argument 
No.  6  to  the  effect  that  the  levee  was  not  built 
or  maintained  by  the  United  States  or  its  em- 
ployees. 

In  this  argument  the  Appellee  maintains  again  that 
since  the  United  States  didn't  remove  the  dirt,  didn't 
manipulate  the  spade  in  removing  the  dirt  by  its  own 
hands  they  were  not  responsible  and  that  the  employees 
of  the  Portland  Housing  Authority  were  not  employees 
of  the  United  States  Government.  There  might  be  some 
force  to  this  argument  if  this  was  a  case  where  some 
employee  of  the  Portland  Housing  Authority  was  in  an 
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automobile  accident  and  negligently  caused  damage  to  a 
third  party,  but  we  cannot  see  how  it  can  have  any  bear- 
ing upon  this  case.  In  this  section  of  the  argument  they 
refer  to  Appendix  A  of  their  brief  wherein  they  have  set 
out  some  sixteen  pages  of  citations,  decisions  and  stat- 
utes. Congressional  proceedings,  Senatorial  speeches  and 
what  not  to  prove  that  employees  of  PHA  were  not  em- 
ployees of  the  United  States. 

In  this  case  as  we  see  it,  it  would  make  no  difference 
whether  FPHA  leased  this  housing  project  to  PHA  or 
to  anyone  else.  The  evidence  clearly  shows  that  FPHA 
retained  complete  control  and  while  the  employees  were 
paid  from  collections  by  PHA  it  was  paid  by  monies 
belonging  to  FPHA.  If  there  was  any  money  left  it  went 
to  FPHA. 

It  is  particularly  shown  in  this  case  that  FPHA  re- 
tained complete  control  of  the  project  and  particularly 
of  the  ring  levee.  Mr.  Donovan  C.  Byers,  the  engineer 
for  PHA,  in  his  deposition  (R.  359-364)  and  Mr.  Clinton 
S.  McGill  (R.  192-193),  the  maintenance  engineer  for 
PHA,  both  testified  to  the  effect  that  the  ring  dike  was 
not  a  proper  protection  and  that  they  procured  the  ad- 
vice of  government  engineers,  prepared  plans  for  bring- 
ing the  ring  dike  up  to  standard  and  submitted  the  plans 
to  FPHA  in  Seattle,  the  cost  thereof  to  be  $8,000.00  or 
$9,000.00.  They  both  testified  that  Mr.  A.  A.  Pearson, 
the  reginal  engineer  of  FPHA,  visited  Portland  thereafter 
and  they  were  told  that  they  had  exceeded  their  author- 
ity and  their  plans  were  rejected.  They  were  instructed 
to  prepare  plans  for  filling  the  cracks  and  making  some 
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repairs  and  according  to  Mr.  McGill's  testimony  (R. 
102),  the  only  repairs  made  were  that  these  cracks  were 
dumped  full  of  dirt  and  raked  over  so  they  wouldn't 
constitute  a  hazard  to  anybody  that  walked  around  the 
top  of  the  dike.  This  shows,  we  contend,  that  no  matter 
what  the  purpose  of  FPHA  and  even  if  it  had  been  let 
out  under  the  same  circumstances  to  any  third  party, 
FPHA  still  would  control.  And  the  negligence  in  main- 
taining the  ring  dike  that  was  not  sufficient  to  fulfill  the 
duty  owed  to  District  No.  2  was  the  negligence  of  FPHA. 

At  any  rate,  the  District  Court  settled  this  very  ef- 
fectively in  Clark  v.  United  States,  109  Fed.  Supp.  213, 
wherein  the  Court  said  at  page  223: 

"However,  there  is  no  doubt  that  Federal  Public 
Housing  Administration  had  complete  control  of  the 
Vanport  operation  and  had  authoritarian  domina- 
tion over  the  acts  and  conduct  of  all  employees  on 
that  government  owned  housing  establishment  from 
Project  Manager  to  janitor.  A  series  of  the  now 
familiar  executive  directives  controlled  in  the  most 
meticulous  manner  the  minute  detail  of  financial 
ownership,  operative  and  mangerial  functions.  Fur- 
thermore, by  a  series  of  paternalistic  pronounce- 
ments, the  lives,  recreation,  health  and  public  rela- 
tions of  the  tenants  were  controlled  from  the  central 
agency  in  Washington. 

"The  fact  that  the  Authority  was  a  federal  agen- 
cy is  demonstrated  by  recent  decisions.  With  refer- 
ence to  the  management  of  Vanport,  there  is  little 
question  that  the  entity  was  acting  as  an  agency 
of  the  United  States,  as  the  Oregon  statute  empow- 
ered it  to  do.  *  *  *  " 

We  respectfully  submit  that  the  reasons  for  making 
FPHA  cl:   rgeable  for  the  neglect  of  duty  in  this  case  is 
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a  great  deal  stronger  by  reason  of  the  circumstances  set 
forth  than  was  true  in  the  Vanport  cases  above  quoted 
from. 


No.  7.  Appellants'  reply  to  Item  No.  7  of  Appellee's 
brief  to  the  effect  that  the  United  States  was  not 
obligated  to  provide  flood  protection  to  Appel- 
lants. 

In  this  section  of  the  Appellee's  brief  they  obviously 
are  still  going  on  the  fallacious  theory  that  Peninsula  Dis- 
trict No.  2  in  its  re-organization  adopted  the  levees  and 
dikes  and  fills  of  Peninsula  No.  1  and  thereafter  relied 
on  them  completely,  and  Denver  Avenue  embankment 
became  merely  a  mound  with  a  highway  running  over 
it.  It  could  only  be  on  such  a  theory  that  the  Appellee 
could  contend  that  the  United  States  had  no  obligation 
to  provide  protection  against  the  underpass. 

In  this  section  of  their  brief  they  take  the  position 
that  the  Government  was  one  of  many  owners  of  parcels 
of  land  within  Peninsula  District  No.  2.  That  it  had  the 
right  to  do  anything  they  liked  for  their  own  protection 
and  had  no  obligation  whatsoever  to  any  other  landown- 
er in  the  district.  Their  theory  seems  to  be  that  any  one 
landowner  can  cut  the  dikes  subjecting  the  entire  district 
to  floods  and  it  is  up  to  each  individual  owner  of  prop- 
erty to  protect  himself  against  their  wrongful  act. 

We  wish  to  call  the  Court's  attention  to  the  very 
well  considered  case  of  United  States  v.  Florea,  68  Fed. 
Supp.  367.  At  page  371,  beginning  in  the  middle  of 
paragraph  number  2,  the  Court  said: 
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*****  But  it  will  be  clear  that  the  levying  of 
of  assessments  in  a  Drainage  District,  particularly- 
one  which  has  erected  dikes  for  flood  protection,  is 
a  property  right  which  belongs  to  the  aggregate  of 
the  owners  within  the  boundaries  and  is  simply  en- 
trusted to  the  District  in  order  to  permit  collections 
and  payments  to  be  made  under  authority  of  the 
state.  The  public  interest  in  reclamation  and  pro- 
tection against  flooding  of  agricultural  land  dictates 
this  solution." 

Again,  beginning  at  the  bottom  of  page  376  the  Court 

says: 

"The  situation  of  the  Drainage  District  may 
be  conceived  of  as  the  same  as  a  company  formed 
for  such  purposes  by  private  coveant  except  that 
the  District  is  a  public  corporation.  The  combined 
owners  represented  by  the  District  must  maintain 
.  the  ditches,  dikes  and  pumps,  and  furnish  this  ser- 
vice to  the  government.  The  government  by  taking 
the  land  took  the  benefit  of  these  services  and  must 
pay  therefor.  So  far,  the  United  States  has  only 
proposed  to  pay  for  the  fee  simple  title  without  the 
appurtenant  easements." 

It  will  be  remembered  that  the  United  States  took 
this  land  adjoining  the  underpass  by  eminent  domaine, 
subject  to  the  easement  of  the  drainage  district.  Now 
they  seem  to  maintain  that  they  can  destroy  this  ease- 
ment subjecting  all  of  the  other  landowners  in  the  dis- 
trict to  the  hazard  of  flood  without  assuming  the  respon- 
sibility therefor. 

On  page  52  the  Appellee  argues  that  the  Appellants 
could  probably  have  obtained  permission  from  the  High- 
way Commission  to  install  a  stop-log  structure  in  the 
underpas:  or  from  the  Housing  Authority  to  strengthen 
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the  ring  levee  itself  if  they  desired  to  do  so.  Also  that 
they  were  in  a  position  to  build  such  levees  as  they 
thought  appropriate  on  their  own  property  or  on  land 
east  of  the  ring  levee. 

This  appears  to  us  to  be  a  strange  argument.  In  the 
first  place,  the  Highway  Commission  did  not  own  the 
underpass.  It  is  shown  that  this  underpass  was  a  private 
way  maintained  by  FPHA.  In  the  second  place  what 
stop- log  could  be  placed  therein  except  by  filling  that 
underpass  and  rebuilding  the  embankment.  What  possi- 
bility could  the  other  owners  of  the  district  have  to  ob- 
tain such  a  permit  when  that  would  in  turn  destroy  the 
roadway  through  the  underpass.  As  to  building  a  new 
dike  east  of  the  Government's  property,  this  would  have 
necessitated  cutting  Peninsula  District  No.  2  in  two.  The 
Government  in  condemning  the  property  along  the  un- 
derpass took  136  acres.  So  to  build  a  new  dike  surround- 
ing this  would  have  meant  the  necessity  of  cutting  off 
all  of  this  property  and  subjecting  the  owners  of  the 
balance  of  the  district  to  the  expense  of  building  an  en- 
tirely new  dike  for  its  western  protection  and  eliminat- 
ing the  western  portion  cutoff  by  the  condemnation  pro- 
ceedings of  the  United  States  from  contributing  to  the 
expense  thereof.  Following  their  theory  further  then, 
anyone  located  east  of  this  new  dike  could  in  turn  cut 
the  same  and  subject  still  a  smaller  portion  of  the  drain- 
age district  to  the  expense  of  building  still  a  third  dike 
and  so  on.  If  such  theory  were  correct  there  would  be 
little  use  for  the  formation  of  diking  or  irrigation  dis- 
tricts and  the  vast  amount  of  land  that  has  been  salvag- 
ed by  such  districts  would  be  worthless. 
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No.  8.  Appellants'  reply  to  Item  No.  8  of  Appellee's 
brief  in  which  they  maintain  that  these  cases 
relate  to  discretionary  activity  as  to  which  there 
can  be  no  liability  under  the  Tort  Claims  Act. 

As  we  undlerstand  the  Appellee's  contention,  it  is  to 
the  effect  that  wherever  judgment  is  required  for  per- 
formance of  any  act  then  the  Government  is  not  respon- 
sible. If  we  follow  this  theory  as  they  now  contend,  then 
it  would  seem  there  never  would  be  occasion  wherein 
the  Government  could  be  held  liable  for  damages.  No 
act  so  far  as  we  know  and  certainly  no  construction  is 
ever  undertaken  without  the  exercise  of  some  judgment 
on  the  part  of  someone.  The  contention  seems  to  be  that 
since  this  is  true  then  the  United  States  may  undertake 
anything  it  desires  and  since  it  requires  the  exercise  of 
judgment,  the  United  States  cannot  be  held  responsible. 
The  District  Court  settled  this  question,  we  believe,  accu- 
rately and  in  no  uncertain  terms.  No  cross-appeal  has 
been  taken  by  the  Appellee  and  we  believe  this  should 
dispose  of  this  question.  The  Court  in  its  opinion,  be- 
ginning on  page  136  of  the  record  says: 

"  *  *  *  The  exercise  of  administrative  discretion  as 
a  result  of  'policy  judgment  and  discretion'  may 
free  the  government  from  liability  in  handling  explo- 
sives necessary  for  national  defense  in  time  of  war. 
But  the  application  of  such  a  principle  here  or  in 
the  cases  just  mentioned  would  emasculate  the  stat- 
ute and  return  us  to  the  day  when  the  sovereign 
could  do  no  wrong." 

Also  in  the  note  numbered  20  at  the  bottom  of  page 
136  where  the  Court  says: 
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''Justice  Jackson,  dissenting  in  Dalehite  vs. 
United  States,  346  U.  S.  15,  p.  60,  expresses  a  fear 
that  the  interpretation  therein  of  the  Tort  Claims 
Act  merely  amends  the  ancient  adage  to  read,  'The 
King  can  do  only  little  wrongs.'  " 

We  submit  that  no  case  has  been  cited  by  Appellee  and 
none  can  be  wherein  the  Government  can  be  relieved  of 
liabilty  under  this  provision  for  the  commitment  of  a 
wrongful  act  for  which  there  was  no  necessity. 

No.  9.  Appellants'  reply  to  Appellee's  contention 
No.  9  to  the  effect  that  these  claims  are  barred 
by  33  U.S.C.A.  72  (c). 

In  this  section  the  Appllee  contends  that  so  far  as 
Government  aid  is  concerned  Peninsula  District  No.  1 
is  identical  with  Peninsula  District  No.  2  where  Vanport 
was  located.  This  section  again  demonstrates  very  clear- 
ly that  they  are  basing  their  argument  on  the  fallacious 
understanding  that  there  is  no  difference  between  Pen- 
insula District  No.  1  and  Peninsula  District  No.  2.  In 
this  case  no  Government  aid  was  ever  given  for  the  con- 
struction of  Denver  Avenue  embankment.  They  were 
not  working  upon  it  at  the  time  and  the  flood  was  not 
occasioned  by  any  acts  of  the  Government  in  attempt- 
ing to  save  Peninsula  District  No.  2  from  flooding.  In 
the  Vanport  cases  the  entire  question  was  as  to  the 
breaking  of  the  railway  fill  over  which  the  Government 
had  no  control.  During  the  flood  fight  they  were  work- 
ing upon  that  fill  and,  as  we  understand  that  case,  the 
plaintiffs  were  contending  that  the  Government  owed 
a  duty  to  protect  that  fill.  The  District  Court  and  this 
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Court  properly  held  in  our  opinion  that  the  act  re- 
ferred to  by  the  Appellee  relieved  the  Government  from 
any  claim  for  flood  damage.  These  cases,  however,  are 
based  upon  an  entirely  different  statement  of  facts.  That 
the  Government  completely  destroyed  the  embankment 
which  the  Peninsula  District  No.  2  had  for  its  protection 
and  it  owed  a  duty  to  protect  Peninsula  District  No.  2 
by  an  embankment  equivalent  thereto  and  failing  to  do 
so  it  becomes  liable  for  damages  for  this  negligent  omis- 
sion. 

In  reading  this  argument  of  Appellee's  counsel,  we 
feel  convinced  that  counsel  for  Appellee  not  only  mis- 
led themselves  but  the  District  Court  as  well,  by  their 
theory  that  Peninsula  District  No.  2  in  its  reorganization 
plan  was  referring  to  and  adopting  the  levees  and  fills 
surrounding  Peninsula  District  No.  1  as  its  western  pro- 
tection. There  was  no  reference  or  mention  whatsoever 
in  that  proceeding  as  to  Peninsula  District  No.  1  and 
only  incidental  mentioning  of  Multnomah  District  No, 
1  lying  to  the  east.  Based  upon  this  fallacy  counsel  for 
Appellee,  as  well  as,  in  our  opinion,  the  District  Court 
was  applying  this  provision  to  the  breaking  of  the  rail- 
way fills  to  the  west  and  not  applying  it  to  the  Denver 
Avenue  embankment.  We  are  convinced  that  the  Court 
below  was  laboring  under  this  fallacious  understanding 
for  the  further  reason  that  in  determining  the  issues  the 
Court  below  found  that  the  breaking  of  the  Denver  Ave- 
nue embankment  was  the  cause  of  the  flooding  of  Pen- 
insula District  No.  2  lying  behind  the  Denver  Avenue 
embankrpent.  We  are  unable  to  reconcile  these  findings 
except  upon  the   theory  counsel   for  Appellee,  and  the 
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District  Court  as  well,  were  misled  by  this  misunder- 
standing. Again  we  do  not  believe  that  this  was  an  in- 
tentional misleading  of  the  Court  below  any  more  than 
the  repeated  reference  to  this  reorganization  plan  is  in- 
tended to  mislead  this  Court.  However,  counsel  for  Ap- 
pellee have  very  obviously  misled  themselves  into  this 
fallacious  position  and  innocently  misled  the  District 
Court,  so  we  believe. 

This  section  referred  to  was  passed  in  connection 
with  the  Government's  work  in  aid  of  diking  districts 
along  the  Mississippi.  The  Courts  have  held  and  we  do 
not  dispute  their  holdings,  that  this  applies  to  the  Colum- 
bia River.  The  only  decision,  however,  that  has  inter- 
preted this  clearly  and  reasonably  and  with  accuracy 
insofar  as  the  facts  in  this  case  are  concerned  was  the 
holding  of  this  Court  in  the  Vanport  cases.  Clark  v. 
United  States,  218  Fed.  (2d)  446.  The  finding  of  this 
court  in  that  case  was  cited  in  the  Appellants'  brief.  It  is 
to  the  Effect  that  when  Congress  undertook  to  provide  for 
aid  by  the  Federal  Government  of  diking  districts,  it 
should  do  so  on  a  non-liability  basis  for  damages  which 
might  result  from  such  aid.  In  the  present  case  there  was 
no  aid  being  given  by  the  Federal  Government.  The 
claims  of  the  Appellants  are  based  upon  the  wrongful  act 
of  FPHA  in  destroying  the  Denver  Avenue  embankment 
which  Peninsula  District  No.  2  had  the  right  to  rely 
upon.  If  the  Government  cannot  be  held  in  a  case  of 
this  nature  then  they  could  cut  the  dikes  of  any  diking 
district  at  any  time,  any  place,  in  connection  with  any- 
thing that  would  be  undertaken  by  the  Government  up- 
on the  whim  of  any  Government  agent  or  employee. 
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Any  contractor  building  a  housing  unit  or  doing  other 
work  for  the  Government  could,  upon  his  own  notion, 
cut  any  dike  and  thereby  destroy  any  amount  of  prop- 
erty without  the  Federal  Government  being  responsible 
for  it  and  being  liable  therefor.  To  so  hold  would  be,  as 
the  District  Court  said,  to  return  to  the  day  when  the 
Government  can  do  no  wrong. 

No.  10.  Appellants'  reply  to  Section  No.  10  of  Ap- 
pellee's brief  arguing  to  the  effect  that  since 
the  events  of  which  the  Appellants  complain 
took  place  prior  to  January  1,  1945,  the  Court 
below  had  no  jurisdiction  to  consider  their 
claims. 

When  this  underpass  was  constructed  in  the  latter 
part  of  1942  and  the  early  part  of  1943,  it  was  a  wrongful 
act  giving  rise  to  a  claim  for  damages  therefor  by  those 
who  were  affected  thereby  against  the  government.  The 
only  difficulty  was  that  the  only  way  citizens  &t  that 
time  could  obtain  redress  was  to  ask  Congress  for  it. 
The  statute  passed  on  January  1,  1945,  28  U.S.C.A.  1346 
(b)  gave  citizens  the  right  to  sue  the  Government  for 
damages  from  a  negligent  act.  It  was  a  provision  apply- 
ing only  to  jurisdiction.  This  section  provides  as  follows: 

"(b).  Subject  to  the  provisions  of  chapter  171  of 
this  title,  the  district  courts,  *  *  ^=  shall  have  exclu- 
sive jurisdiction  of  civil  actions  on  claims  against 
the  United  States,  for  money  damages,  accruing  on 
and  after  January  1,  1945,  for  injury  or  loss  of 
property,  or  personal  injury  or  death  caused  by  the 
negligent  or  wrongful  act  or  omission  of  any  em- 
ploy--^  ^  of  the  Government  while  acting  within  the 
scope  of  his  office  or  employment,  under  circum- 
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stances  where  the  United  Staes,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  oc- 
curred."  (Emphasis  ours) 

We  call  the  Court's  attention  to  the  fact  that  this 
authority  applies  to  damages  "accruing"  after  January 
1,  1945  and  not  from  the  date  of  the  commission  of  the 
wrongful  act.  Here  no  damages  accrued  until  the  flood 
in  1948.  In  1942  and  1943  the  landowners  in  Peninsula 
District  No.  2  might  have  been  able  to  enjoin  the  con- 
struction of  this  underpass  had  they  been  given  the 
opportunity  to  do  so  but  they  would  have  had  no  right 
to  sue  for  damages,  and  in  fact  no  damages  could  have 
been  proved  at  that  time.  The  damages  did  not  consist 
in  the  removal  of  the  embankment.  The  damages  result- 
ed and  accrued  from  District  No.  2  being  flooded 
through  this  underpass  in  1948. 

We  wish  to  call  the  Court's  attention  to  the  state- 
ment of  the  law  on  this  subject  in  5  ALR  (2d)  307.  On 
page  310  the  law  is  summarized  as  follows: 

"In  many  jurisdictions  a  distinction  has  been  made 
between  an  original  ('Permanent')  injury  from 
structures  'necessarily  injurious'  and  injuries,  de- 
scribed interchangeably  as  'temporary,'  'transient,' 
'recurring'  or  'consequential,'  caused  by  structures 
'not  necessarily  injurious,'  to  the  effect  that  the 
completion  of  a  structure  of  the  former  kind  puts 
in  motion  the  limitation  period  for  the  entire  cause 
of  action,  comprising  the  whole  damage,  past,  pres- 
ent, and  prospective,  while,  as  to  injury  caused  by 
a  structure  of  the  latter  kind,  only  actual  harm  to 
the  owner's  land  caused  by  overflow  can  put  the 
limitation  period  in  motion.  Other  courts  take  the 
view  that,  irrespective  of  the  nature  of  the  injury. 
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a  cause  of  action  cannot  accrue  nor  the  limitation 
period  commence  to  run  before  actual  harm  is  in- 
flicted to  the  plaintiff's  land." 

Also  on  page  311  is  the  following: 

"As  a  practical  matter,  the  owner  of  land  has  gen- 
erally no  chance  whatsoever  of  successfully  suing, 
let  alone  recovering  a  substantial  amount  in  dam- 
ages, before  his  land  has  been  actually  harmed  by 
overflow,  no  matter  how  easy  it  is  to  say  after  the 
event  that  he  should  have  foreseen  it.  It  is  therefore 
submitted  that  no  general  rule  should  be  adopted 
which  would  impose  upon  him  the  unfair  burden  to 
sue  at  a  time  when  as  a  matter  of  reality  his  chance 
of  a  fair  recover  is  so  slim  and  tliat,  as  a  general 
proposition,  his  cause  of  action  does  not  accrue,  and 
the  limitation  period  does  not  commence  to  run,  be- 
fore his  land  has  been  actually  harmed  by  overflow." 

A  similar  situation  was  before  the  Court  in  Atchison, 

T.  &  S.  F.  R.  Co.  V.  Eldridge,  41  Okla.  463,  139  P.  254, 

where  the  Court  said: 

"It  strikes  us  as  unreasonable  to  argue  that  a  cause 
of  action  is  barred  by  limitation  before  it  arises.  The 
facts  in  the  case  at  bar  do  not  disclose  that  plaintiff 
ever  sustained  any  damage  prior  to  the  overflow 
complained  of,  and  if  the  embankment  in  question, 
be  it  ever  so  negligently  constructed,  had  been 
maintained  for  a  century,  the  plaintiff  would  have 
had  no  cause  of  action  for  damages  sustained  until 
they  were  sustained;  hence  his  right  of  action  neces- 
sarily dated  from  the  date  of  his  injuries:" 

Since  the  statute  provides  that  the  District  Court 
shall  have  jurisdiction  for  all  damages  "accruing"  after 
January  1,  1945,  and  the  authorities  universally  hold 
that  no  action  for  damages  would  lie  similar  to  the  in- 
stant cas2  until  the  flood,  there  can  be  no  question  that 
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the  Court  had  jurisdiction  in  this  case.  Appellee  has 
quoted  many  cases.  The  only  one,  however,  from  which 
any  quotation  is  taken  is  the  case  of  Rankin  v.  De  Bare, 
271  P.  1050-1051.  This  is  a  case  wherein  the  defendant 
built  a  building  on  his  own  property  which  encroached 
upon  the  plaintiff's  property  by  one  to  two  inches.  This 
was  a  permanent  structure  and  all  the  damage  that  re- 
sulted to  the  plaintiff  resulted  immediately  upon  its 
construction.  The  Court  held  properly  in  this  case  that 
his  action  started  to  run  at  the  time  the  property  was 
taken.  Any  different  holding  in  this  would  have  been 
unrealistic.  It  has,  however,  no  bearing  on  the  issues  in 
this  case.  We  find  no  case  cited  by  the  Appellee  that 
would  have  any  bearing  on  the  situation  as  it  exists  here. 
We  call  the  Court's  attention  also  to  the  fact  that 
this  legal  point  was  settled  by  the  District  Court  and 
no  cross-appeal  was  taken  therefrom  by  the  Appellee. 

No.  11.  Appellants'  reply  to  Item  No.  11  oi  Appel- 
lee's brief  to  the  effect  thot  the  Appellants  as- 
sumed the  risk  of  flood  loss. 

They  contend  that  the  immediate  cause  of  damage 
to  property  lying  east  of  Union  Avenue  was  not  the  fail- 
ure of  the  ring  levee  but  the  failure  of  Union  Avenue  fill. 

Union  Avenue  is  a  street  or  highway  running  through 
the  center  of  Peninsula  District  No.  2.  It  is  built  on  an 
embankment  because  otherwise  it  would  be  continuously 
flooded.  Union  Avenue,  however,  had  two  culverts 
through  it  and  an  underpass  (R.  56)  (R.  454-455).  Ob- 
viously it  was  not  relied  upon  or  considered  as  flood  pro- 
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tection.  The  supervisors  of  Peninsula  District  No.  2  call- 
ed attention  to  this  in  their  resolution  to  the  effect  that 
Union  Avenue  was  not  relied  upon  as  any  flood  protec- 
tion (R.  342).  Drainage  District  No.  2  neither  had  nor 
claimed  any  easement  thereon.  Appellee  apparently  tries 
to  relieve  itself  of  a  portion  of  the  damages  resulting  to 
Peninsula  District  No.  2  by  this  contention  that  Union 
Avenue  was  the  protection  afforded  to  that  portion  of 
Peninsula  District  No.  2  which  lies  east  thereof.  We  see 
no  merit  whatsoever  in  this  contention.  No  one  in  the 
district  ever  considered  the  Union  Avenue  fill  as  any  pro- 
tection. And  it  did  not  constitute  any  portion  of  the  dikes 
surrounding  the  district.  It  is  shown  in  the  flood  report 
that  in  an  effort  to  mitigate  the  damages  an  attempt  was 
made  to  plug  the  underpass  thereunder  and  to  also  plug 
the  culverts  in  an  attempt  to  save  the  property  east  there- 
of from  the  damage  resulting  from  the  flood.  This,  how- 
ever, proved  impossible. 

Appellee  next  contends  in  this  same  section  that  of 
the  properties  within  Peninsula  District  No.  2  some  of 
them  were  purchased  and  some  improved  after  the  con- 
struction of  the  underpass.  They  contend  that  those  peo- 
ple assumed  the  risk.  This  is  a  strange  theory.  The  law 
is,  of  course,  that  every  parcel  of  land  within  a  drainage 
district  is  entitled  to  the  protection  of  the  dikes  and 
when  they  are  destroyed  improperly  the  one  so  destroy- 
ing them  is  responsible  for  the  damages  and  owes  a  duty 
to  the  entire  district  to  protect  it.  If  the  Appellee's  theory 
is  correct  then  anyone  can  destroy  a  dike  at  any  time, 
disregarding  the  protection  which  the  properties  within 
the  district  had  and  the  one  destroying  the  dike  would 
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only  be  liable  for  the  property  as  it  was  at  that  time,  re- 
gardless of  when  the  damages  resulted  and  the  cause  of 
action  accrued.  The  owner  of  property  within  a  diking 
district  has  the  right  to  improve  and  the  right  to  sell. 
If  the  Appellee's  theory  is  correct,  however,  this  would 
prevent  any  improvements  to  property  or  any  sale  there- 
of after  destroying  of  a  dike  as  was  done  in  this  instance. 
Of  course,  that  would  be  against  public  policy. 

It  is  particularly  true  in  this  case,  that  no  such  theory 
could  possibly  lie  for  the  reason  that  the  Appellee  did 
cause  to  be  constructed  a  ring  levee  surrounding  the 
underpass,  which  to  the  layman's  eye,  was  sufficient 
protection  but  because  of  concealed  defects  gave  them 
no  protection  whatsoever,  thus  lulling  them  into  a  sense 
of  security.  We  call  the  Court's  attention  to  the  compar- 
ison of  dikes  set  forth  in  Appellants'  original  brief.  Item 
No.  4  of  the  argument. 

No.  12.  Appellants'  reply  to  Item  No.  12  of  Appel- 
lee's brief  to  the  effect  that  nothing  in  Appel- 
lants' brief  justifies  a  decision  in  their  favor. 

So  far  as  Appellants  can  see  this  is  the  only  place  in 
the  Appellee's  brief  where  they  have  attempted  at  all  to 
support  any  of  the  findings  in  the  case  to  which  the  Ap- 
pellants so  strenuously  object,  and  in  this  section  they 
only  attempt  to  support  the  findings  by  repeating  them. 
The  Appellee  had  from  February  22,  the  date  of  the 
opinion  of  the  Court  below,  to  September  14,  the  date 
of  signing  the  findings,  to  draw  the  factual  statements 
that  would  support  the  decree.  Two  attempts  were  made. 
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the  file  will  show,  which  after  objections  were  discarded. 
On  the  third  attempt  the  findings  were  prepared,  pre- 
sented and  signed  as  of  the  same  day,  September  14, 
1954,  giving  no  opportunity  to  object  thereto.  Now,  it 
would  appear  that  Appellee  desires  to  make  the  fourth 
attempt  to  find  some  facts  which  would  support  the 
decree.  The  only  thing  they  have  added,  or  attempted 
to  add,  is  their  interpretation  as  to  what  happened  on 
the  reorganization  of  Peninsula  District  No.  2.  As  has 
been  repeatedly  pointed  out  this  is  a  fallacious  mislead- 
ing statement  based  upon  written  and  precise  language. 
Apparently  Appellee's  brief  in  its  entirety  is  based  upon 
the  theory  that  in  this  reorganization  Peninsula  District 
No.  2  referred  to  and  adopted  the  levees  and  fills  sur- 
rounding Peninsula  District  No.  1  as  its  western  pro- 
tection. Whereas  in  fact,  no  mention  or  reference  what- 
soever was  made  in  that  reorganization  to  Peninsula 
District  No.  1  or  to  its  levees  or  fills,  the  reference  having 
been  to  Multnomah  District  No.  1  located  to  the  east. 
The  western  protection  referred  to  in  that  reorganization 
was  clearly  the  Denver  Avenue  embankment  and  it 
was  the  desire  of  District  No.  2  that  its  own  outside  dikes 
be  brought  up  to  the  standard  and  height  of  that  em- 
bankment so  as  to  give  the  district  the  same  protection 
from  the  north,  south  and  east  as  it  had  on  the  west  by 
this  embankment. 


47 


CONCLUSION 

The  predicament  of  the  Appellee  is  quite  obvious. 
Every  legal  principle  involved  v/as  determined  by  the 
District  Court  in  favor  of  the  Appellants.  There  was  no 
dispute  in  the  evidence  as  to  any  material  fact.  When 
these  legal  principles  are  applied  to  the  undisputed  facts 
there  is  no  possible  leeway  by  which  judgment  could  be 
rendered  otherwise  than  for  the  Appellants.  Yet  the  re- 
verse was  true.  The  effort  on  the  part  of  Appellee  seems 
to  have  been  throughout  the  proceeding,  and  still  is,  to 
confuse  the  facts  for  the  apparent  purpose  of  finding 
some  face-saving  excuses  for  the  agents  and  employees 
of  the  United  States  for  subjecting  the  Government  to 
the  payment  of  damages  on  account  of  their  negligent 
omission  of  their  duties,  and  subjecting  the  residents  and 
landowners  of  Peninsula  District  No.  2,  their  families, 
grade  school  and  homes  and  industries  to  the  horrible 
ravages  of  floods,  while  at  the  same  time  lulling  them 
into  a  sense  of  security.  Face  saving  excuses,  however, 
even  if  they  were  justified  from  the  undisputed  facts, 
are  not  sufficient  to  relieve  the  government  from  liability 
for  the  damages  resulting  to  those  in  Peninsula  District 
No.  2. 

Realizing  that  there  is  nothing  in  the  undisputed 
statement  of  facts  that  could  justify  judgment  for  the 
Appellee,  the  Appellee  has  attacked  in  its  brief  and  asked 
this  Court  to  reverse  the  District  Court  as  to  the  legal 
principles  determined  by  it.  They  have  cited  in  their 
brief   144  cases   and  36  statutes  and  regulations  in   an 
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effort  to  reverse  the  District  Court  on  legal  principles 
announced  by  that  Court  and  as  to  which  no  cross-ap- 
peal has  been  taken.  We  have  considered  all  of  these 
cases,  statutes  and  regulations  and  we  are  unable  to  find 
one  that  applies  to  the  situation  in  this  case,  when  you 
acknowledge  the  true  and  undisputed  statement  of  facts. 

We  respectfully  submit  that  the  District  Court  should 
be  reversed  and  that  these  cases  should  be  referred  back 
to  the  District  Court  for  determination  of  the  damages 
suffered  by  each  of  the  Plaintiffs  and  Appellants. 

Respectfully  submitted, 

Virgil  Crum, 
Crum  &  Walker, 
Wm.  C.  Ralston, 

Attorneys  for  Appellants. 
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To  the  Honorable  Circuit  Judges,  HEALY  and  CHAM- 
BERS and  District  Judge,  HARRISON: 

Now  comes  the  appellants  in  the  above  entitled 
cause  and  respectfully  petition  the  Court  for  a  rehearing 
en  banc.  Sufficient  reasons  for  this  petition  we  believe 
will  be  revealed  by  this  statement. 

It  seems  the  question  here  involved  is,  "Can  the  Gov- 
ernment do  wrong?" 

We  are  thoroughly  convinced  that  an  opinion  favor- 
ing the  appellee  cannot  be  written  with  acknowledgement 


of  the  undisputed  facts  and  the  all  important  Oregon 
statute  that  can  be  cited  for  anything  except  to  answer 
this  question  in  the  negative. 

This  is  the  second  time  in  approximately  forty-seven 
years  of  practice  the  writer  has  felt  compelled  to  file 
a  petition  for  rehearing  in  any  appellate  court. 

There  are  fifty-two  claimants  involved  in  this  pro- 
ceeding, including  Columbia  Edgewater  Country  Club 
with  some  450  or  500  owner  members.  They  have  suf- 
fered a  loss  of  considerably  in  excess  of  one  million 
dollars.  These  claimants  and  their  families  have  been 
brought  up  as  all  Americans  with  the  full  faith  and  be- 
lief that  they  will  not  be  deprived  of  either  their  life, 
liberty  or  property  without  a  fair  trial  and  that  the 
federal  courts  assure  the  protection  of  these  rights. 

This  case  involves  entirely  a  question  of  facts.  The 
issues  are  whether  the  claimants  had  the  right  to  de- 
pend upon  the  Denver  Avenue  embankment  for  pro- 
tection against  floods  and  whether  this  protection  v/as 
wrongfully  destroyed  by  the  Government's  agents, 
FPHA. 

If  the  issues  were  considered  by  the  Court  in  view 
of  the  facts  as  set  forth  in  the  pre-trial  order  and  the 
Court  determined  that  there  was  no  legal  liability  in- 
volved on  the  part  of  the  Government,  then  these  claim- 
ants would  be  able  to  understand  the  reason  for  their 
claim  being  rejected.  The  issues,  however,  were  entirely 
evaded  and  the  facts  set  forth  in  the  pre-trial  order 
which  are  unquestionable  were  not  only  ignored  but 
contradicted,    both    in   the   District   Court   and   in    this 


Court.  The  express  contract  giving  the  landowners  the 
right  to  use  the  embankment  for  which  a  substantial 
consideration  was  paid  was  emasculated  by  the  District 
Court  and  completely  ignored  by  this  Court.  The  all 
important  statute  of  the  State  of  Oregon  imposing  a 
duty  on  the  Government  to  substitute  equal  protection 
when  the  underpass  was  constructed  was  completely 
ignored  by  both  Courts.  These  are  facts  and  not  law. 
These  claimants  can  understand  these  facts  as  well  as 
anyone  else — a  legal  education  is  not  necessary  for  that 
purpose.  It  is  only  a  matter  of  common  sense  on  which 
the  legal  profession  has  no  monopoly.  They  know  that 
when  the  issues  are  evaded  by  holding  that  the  break- 
ing of  the  railway  fill  on  the  western  side  of  District 
No.  1  and  a  mile  or  two  miles  outside  of  their  own 
district  was  the  sole  cause  of  the  flooding,  that  they 
have  not  had  a  hearing  on  the  issues  presented.  They 
know  that  the  breaking  of  the  railway  fill  was  the  cause 
of  the  flooding  of  District  No.  2  only  because  the  Den- 
ver Avenue  embankment  was  destroyed  wrongfully  by 
the  FPHA  with  no  provision  for  substitute  protection. 
They  also  know  and  are  in  a  much  better  position  to 
know  than  the  Court  that  when  it  is  said  that  they 
did  not  depend  upon  the  Denver  Avenue  embankment 
for  protection  that  it  is  not  true.  How  can  it  be  ex- 
plained to  these  people  that  they  have  had  a  fair  trial 
and  lost  their  case  when  they  know  that  the  issues  are 
evaded  by  holding  that  the  breaking  of  the  railway  fill 
was  the  sole  cause  of  the  flooding  of  their  property? 
How  can  it  be  explained  to  them  that  they  have  had  a 
fair  trial  when  they  know  that  the  facts  found  by  the 


of  the  undisputed  facts  and  the  all  important  Oregon 
statute  that  can  be  cited  for  anything  except  to  answer 
this  question  in  the  negative. 

This  is  the  second  time  in  approximately  forty- seven 
years  of  practice  the  writer  has  felt  compelled  to  file 
a  petition  for  rehearing  in  any  appellate  court. 

There  are  fifty-two  claimants  involved  in  this  pro- 
ceeding, including  Columbia  Edgewater  Country  Club 
with  some  450  or  500  owner  members.  They  have  suf- 
fered a  loss  of  considerably  in  excess  of  one  million 
dollars.  These  claimants  and  their  families  have  been 
brought  up  as  all  Americans  with  the  full  faith  and  be- 
lief that  they  will  not  be  deprived  of  either  their  life, 
liberty  or  property  without  a  fair  trial  and  that  the 
federal  courts  assure  the  protection  of  these  rights. 

This  case  involves  entirely  a  question  of  facts.  The 
issues  are  whether  the  claimants  had  the  right  to  de- 
pend upon  the  Denver  Avenue  embankment  for  pro- 
tection against  floods  and  whether  this  protection  was 
wrongfully  destroyed  by  the  Government's  agents, 
FPHA. 

If  the  issues  were  considered  by  the  Court  in  view 
of  the  facts  as  set  forth  in  the  pre-trial  order  and  the 
Court  determined  that  there  was  no  legal  liability  in- 
volved on  the  part  of  the  Government,  then  these  claim- 
ants would  be  able  to  understand  the  reason  for  their 
claim  being  rejected.  The  issues,  however,  were  entirely 
evaded  and  the  facts  set  forth  in  the  pre-trial  order 
which  are  unquestionable  were  not  only  ignored  but 
contradicted,   both   in   the   District   Court   and   in    this 


Court.  The  express  contract  giving  the  landowners  the 
right  to  use  the  embankment  for  which  a  substantial 
consideration  was  paid  was  emasculated  by  the  District 
Court  and  completely  ignored  by  this  Court.  The  all 
important  statute  of  the  State  of  Oregon  imposing  a 
duty  on  the  Government  to  substitute  equal  protection 
when  the  underpass  was  constructed  was  completely 
ignored  by  both  Courts.  These  are  facts  and  not  law. 
These  claimants  can  understand  these  facts  as  well  as 
anyone  else — a  legal  education  is  not  necessary  for  that 
purpose.  It  is  only  a  matter  of  common  sense  on  which 
the  legal  profession  has  no  monopoly.  They  know  that 
when  the  issues  are  evaded  by  holding  that  the  break- 
ing of  the  railway  fill  on  the  western  side  of  District 
No.  1  and  a  mile  or  two  miles  outside  of  their  own 
district  was  the  sole  cause  of  the  flooding,  that  they 
have  not  had  a  hearing  on  the  issues  presented.  They 
know  that  the  breaking  of  the  railway  fill  was  the  cause 
of  the  flooding  of  District  No.  2  only  because  the  Den- 
ver Avenue  embankment  was  destroyed  wrongfully  by 
the  FPHA  with  no  provision  for  substitute  protection. 
They  also  know  and  are  in  a  much  better  position  to 
know  than  the  Court  that  when  it  is  said  that  they 
did  not  depend  upon  the  Denver  Avenue  embankment 
for  protection  that  it  is  not  true.  How  can  it  be  ex- 
plained to  these  people  that  they  have  had  a  fair  trial 
and  lost  their  case  when  they  know  that  the  issues  are 
evaded  by  holding  that  the  breaking  of  the  railway  fill 
was  the  sole  cause  of  the  flooding  of  their  property? 
How  can  it  be  explained  to  them  that  they  have  had  a 
fair  trial  when  they  know  that  the  facts  found  by  the 


Court  are  not  true,  that  they  are  contradicted  by  the 
undisputed  evidence  contained  in  the  unquestionable 
pre-trial  order? 

When  this  case  was  tried  in  the  District  Court  and 
proposed  findings  were  presented  by  counsel  for  appel- 
lee, counsel  for  appellants  made  strenuous  objections 
thereto,  pointing  out  that  there  were  twenty-nine  places 
in  the  opinion  where  the  statements  of  facts  made  were 
erroneous  and  that  they  contradicted  in  many  places 
the  undisputed  evidence  contained  in  the  pre-trial  order 
and  the  balance  were  unsupported.  Thereafter,  the  Dis- 
trict Court  requested  counsel  for  the  appellants,  through 
the  Clerk  of  the  Court,  to  prepare  findings  that  would 
support  the  opinion.  Thereupon  counsel  for  appellants 
prepared  findings  which  were  as  near  as  possible  a  word 
for  word  copy  of  the  agreed  and  material  facts  in  the 
undisputable  pre-trial  order.  These  findings  could  not 
possibly  support  the  opinion  and  of  course  were  not 
signed. 

Later  counsel  were  notified  there  would  be  a  hearing 
on  the  14th  day  of  September.  Counsel  for  both  appel- 
lants and  appellee  were  present  for  that  hearing  but  no 
hearing  was  held.  Instead  the  Court  requested  counsel 
for  both  parties  to  prepare  findings  which  would  support 
the  opinion.  These  facts  are  not  in  the  printed  record 
but  are  in  the  files. 

Counsel  for  appellants  could  not  agree  to  any  finding 
that  contradicted  or  were  unsupported  by  the  pre-trial 
order  and  the  evidence  submitted  but  were  willing  to 
agree  to  any  provision  therein  to  be  inserted  in  the  find- 


ings.  Counsel  for  appellee  thereupon  drew  the  findings 
and  each  and  all  of  the  factual  statements  therein  con- 
tained were  taken  from  the  twenty-nine  erroneous 
factual  statements  in  the  opinion.  None  of  the  material 
findings  were  from  the  pre-trial  order  or  the  oral  testi- 
mony. 

The  findings  finally  prepared  by  counsel  for  appellee 
and  signed  by  the  District  Court  were  substantially  the 
same  findings  as  those  originally  prepared  with  which 
the  appellants  have  so  strenuously  objected  and  which 
the  Court  refused  to  sign  over  their  objections. 

In  filing  this  appeal  we  assigned  as  error  substantial- 
ly every  factual  statement  made  in  the  opinion  as  well 
as  in  the  findings  of  fact  which  were  signed  by  the  Dis- 
trict Court.  To  our  surprise  and  amazement  these  as- 
signments of  error  are  disposed  of  by  this  Court  in  the 
following  language: 

"Without  setting  forth  each  assignment  of  error, 
suffice  it  to  say  the  findings  of  the  trial  court  are 
fully  substantiated  by  the  transcript  of  the  record." 
(Page  4,  Opinion) 

In  the  very  preceding  paragraph  in  this  opinion  this 

Court  says: 

"A  pre-trial  order,  prepared  with  meticulous  care, 
was  filed  in  this  case  and  constituted  almost  the 
entire  evidence.  There  was  little  oral  evidence  offer- 
ed and  admitted  in  addition  to  the  pre-trial  order, 
which  does  not  add  to  or  detract  from  the  facts  set 
forth  in  the  pre-trial  order." 

All  of  appellants'  assignments  of  error  were  attacking 
the  facts  found  by  the  District  Court  as  being  contra- 


dictory  and  not  supported  by  the  pre-trial  order.  Each 
of  these  assignments  are  well  founded.  This  Court  says 
the  pre-trial  order  was  meticulously  drawn  and  it  of 
course  cannot  be  disputed.  This  Court  eliminates  all  of 
appellants'  assignments  of  error  by  holding  the  District 
Court's  findings  are  fully  substantiated.  The  Court  seems 
to  avoid  stating  the  facts  as  they  appear  in  the  meticu- 
lous and  undisputed  pre-trial  order.  Not  one  of  appel- 
lants' assignments  of  error  is  considered  and  no  attempt 
whatever  is  made  to  substantiate  the  Court's  finding  by 
the  meticulous  pre-trial  order.  The  appellants  cannot 
have  a  hearing  by  this  process  of  elimination  and  the 
ignoring  of  the  Oregon  statutes. 

FACTS  MAKING  UP  THE  ISSUES 

Now  we  ask  this  Court  to  consider  the  issues  in  this 
case  and  to  apply  the  facts  as  developed  from  the  pre- 
trial order  and  the  evidence  which  this  Court  has  already 
recognized  as  being  meticulously  prepared.  The  un- 
disputable  facts  developed  by  the  pre-trial  order  and 
the  evidence  are  as  follows: 

1.  In  1915  the  Peninsula  Industrial  Company  was 
the  owner  of  the  land  going  to  make  up  Peninsula  Dis- 
trict No.  1  and  Peninsula  District  No.  2.  This  was  a 
sizeable  piece  of  ground  subject  to  annual  floods. 

2.  These  floods  are  caused  by  the  melting  of  snows  in 
the  vast  area  drained  by  the  Columbia  River.  There  are 
some  259,000  square  miles  in  this  area  including  the  area 
from  the  summit  of  the  Rocky  Mountains  to  the  Pacific 


Coast  on  the  West  and  from  far  into  Canada  on  the 
North  to  Nevada  on  the  South.  The  height  of  these 
floods  depends  entirely  upon  the  melting  of  the  snows 
in  these  areas  and  when  sufficient  of  the  areas  are 
melted  for  the  water  to  reach  Portland  at  the  same 
time  there  is  a  high  flood.  The  1948  flood  was  about 
the  second  highest  flood  but  there  is  always  every  few 
years  a  very  high  flood  and  always  a  potential  high  flood 
in  these  mountainous  areas. 

3.  In  1915  Peninsula  Industrial  Company  conveyed 
two  strips  of  land  to  the  County  of  Multnomah  eighty 
feet  in  width  and  together  approximately  three  miles 
in  length  (Deed  R.  455-465).  Parcel  A  in  the  deed  is 
Union  Avenue  and  Parcel  B  is  Denver  Avenue.  The 
county  was  given  the  right  to  slough  over  fills  on  to  the 
private  grounds  for  the  sole  and  only  purpose  of  main- 
taining a  highway  over  the  top.  The  fills  were  sloughed 
over  until  it  took  a  width  of  317.6  feet  for  Denver  Ave- 
nue (R.  23)  and  approximately  125  feet  on  Union  Ave- 
nue (R.  55)  (Appendix  A  App.  Br.). 

4.  The  sole  consideration  for  this  deed  was  that  the 
county  agreed  to  construct  and  maintain  an  enbank- 
ment  over  Parcel  B  (Denver  Avenue)  equal  to  the  bridge 
approach  (R.  23). 

5.  The  deed  provided  for  mutual  easements.  The 
Peninsula  Industrial  Company  and  its  successors  in  title 
were  entitled  to  make  use  of  the  bank  and  hook  on  to 
it  (R.  24).  The  County  had  the  right  to  maintain  a  high- 
way over  the  top  of  the  embankment  placed  upon  the 
private  grounds  and  had  no  other  rights.  This  arrange- 
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ment  also  provided  mutual  protection  against  high 
floods  that  were  always  anticipated.  If  the  landowners 
built  dikes  around  the  perimeter  these  dikes  would  give 
added  protection  for  the  highway.  If  such  dikes  were 
not  built  on  one  side  or  the  dikes  broke  on  one  side  this 
highway  embankment  would  protect  the  other. 

6.  The  appellants  in  this  case  are  all  owners  of  par- 
cels of  land  within  District  No.  2  and  have  the  rights 
provided  by  that  deed  as  successors  of  the  Peninsula 
Industrial  Company. 

7.  In  1917  Peninsula  District  No.  2  was  organized 
(R.  17)  in  which  they  adopted  the  Denver  Avenue  em- 
bankment as  its  western  border  and  the  Court  found 
that  it  was  protected  on  various  sides  and  places  by 
embankments  already  in  place  which  would  include  the 
Denver  Avenue  embankment  (R.  332-333).  From  this 
time  on  every  landowner  in  District  No.  2  was  endowed 
with  the  right  to  have  all  dikes  maintained,  including 
Denver  Avenue  embankment. 

8.  This  Denver  Avenue  embankment  was  the  only 
protection  that  Peninsula  District  No.  2  had  from  flood 
waters  from  the  west.  This  embankment  was  built  ulti- 
mately to  a  height  of  37.6  feet  and  it  was  more  than 
three  times  the  width  and  strength  of  the  strongest  por- 
tion of  the  strongest  dike  on  its  perimeter  and  it  Vv^as 
built  in  the  identical  manner.  (See  Comparison  of  Dikes, 
Appellants'  Brief,  Item  4,  pages  56-62). 

9.  Peninsula  District  No.  1  was  organized  also  in 
1917  and  adopted  Denver  Avenue  embankment  as  its 


eastern  protection  (R.  17).  The  rights  of  the  two  dis- 
tricts in  this  Denver  Avenue  embankment  were  identical. 
They  were  derived  from  the  same  instrument. 

10.  The  statutes  of  the  State  of  Oregon  provide  that 
where  the  owner  of  a  parcel  of  land  in  a  diking  district 
over  which  any  dike  of  the  district  exists,  has  the  right 
to  change  the  dike  and  prescribes  the  manner  in  which 
it  can  be  done  (ORS  551.140,  OCLA  123-216). 

11.  This  statute  provides  that  in  order  to  destroy  a 
dike  at  any  point  the  owner  of  the  property  desiring  it 
to  be  done  must  apply  to  the  County  Court,  (or  the 
Circuit  Court  in  Multnomah  County)  for  permission  to 
do  so  and  must  get  the  permission  of  the  Court. 

12.  The  same  statute  also  provides  that  if  such  is 
done  by  any  owner  of  any  parcel,  then  it  owes  the  duty 
to  substitute  for  the  dike  to  be  removed  another  dike 
of  equal  protection  and  to  give  unto  the  district  the 
same  rights  as  it  had  over  the  original. 

13.  Peninsula  District  No.  1  had  no  protection  on  the 
west  except  for  railway  fills  which  were  of  questionable 
value  and  over  which  they  had  no  authority  whatsoever 
(R.  30).  They  had  no  right  to  connect  to  this  railway 
fill  nor  to  depend  upon  it. 

14.  Peninsula  District  No.  1  with  no  protection  ex- 
cept the  railway  fills  remained  a  swampland  until  FPHA 
acquired  the  title  to  approximately  eighty  per  cent 
thereof  to  build  a  temporary  housing  project.  Since  the 
washing  out  of  Vanport  by  the  1948  flood  it  has  again 
reverted  to  swampland. 
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15.  Peninsula  District  No.  2  on  the  other  hand,  with 
the  protection  on  the  west  of  Denver  Avenue  embank- 
ment three  and  one-half  times  the  size  and  strength  and 
built  in  the  identical  manner  as  the  outside  dikes,  was 
completely  developed  (Completion  Report  by  Govern- 
ment Engineer  Dibblee,  R.  450).  Many  homes  and 
industries  were  built  therein  and  a  grade  school  was 
built  behind  this  Denver  Avenue  embankment  for  the 
schooling  of  the  many  children  of  the  many  families 
living  therein. 

16.  In  1942  Kaiser  Company,  contractor  for  the 
Government,  constructed  a  housing  project  in  District 
No.  1  for  temporary  war  purposes. 

17.  Someone  seemed  to  have  thought  that  they  need- 
ed an  underpass  through  Denver  Avenue  embankment 
so  as  to  enable  residents  of  Vanport  coming  from  the 
Portland  side  to  enter  into  the  Vanport  area  without 
crossing  traffic.  Such  an  underpass  could  have  been  pro- 
vided for  entrance  to  the  Vanport  area  at  the  south  side 
of  District  No.  2  where  an  underpass  was  constructed 
by  the  Highway  Commission  with  full  protection  to 
District  No.  2  (R.  29).  Entrance  could  also  have  been 
made  to  the  Vanport  area  at  the  north  end  near  the 
bridge  through  the  underpass  constructed  by  the  High- 
way Commission  which  was  also  protected  by  the  high 
ground  and  fills  (R.  28).  It  could  also  have  been  pro- 
tected by  a  very  minor  provision  for  stop  lights  at  the 
point.  Vanport  had  other  modes  of  entry  and  exit  so  this 
underpass  was  not  necessary  but  only  desired  by  FPHA. 
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18.  This  underpass  was  constructed  without  any 
authority  whatsoever  except  a  permit  from  the  Highway 
Commission  which  had  no  authority  over  the  ground 
except  to  maintain  a  highway  over  the  top  (R.  293).  It 
was  constructed  three-fourths  on  private  property  (the 
embankment)  with  no  consent  whatever  from  the  land- 
owners. 

19.  In  constructing  this  underpass  they  made  no 
attempt  whatsoever  to  procure  the  consent  of  the  Cir- 
cuit Court  as  required  by  the  statutes  of  the  State  of 
Oregon  (R.  48). 

20.  They  made  no  attempt  whatsoever  to  provide  a 
substitute  dike  of  equal  protection  as  required  by  the 
same  statute  (R.  53). 

21.  A  ring  dike  around  this  underpass  was  con- 
structed by  FPHA,  an  agent  of  the  Government,  for  the 
sole  purpose  of  protecting  its  own  dollar  investment  in 
Peninsula  District  No.  1  (R.  97,  Cont.  No.  23). 

22.  This  ring  dike  gave  no  protection  whatsoever  to 
District  No.  2  for  the  reason  that  it  had  a  hidden  culvert 
under  it  which  permitted  the  flow  freely  of  water  from 
west  to  east  but  had  a  flood  gate  preventing  the  flow  of 
water  from  east  to  west  (R.  53).  Also  it  had  a  clay 
blanket  on  the  east  to  protect  from  water  on  the  east 
but  no  similar  protection  on  the  west  (R.  52).  It  was 
not  even  contended  by  the  appellee  that  this  ring  dike 
gave  any  protection  whatsoever  to  District  No.  2.  In 
fact,  it  was  one  of  their  express  contentions  that  it  was 
not  so  intended  and  no  one  was  ever  authorized  to  do 
anything  for  the  protection  of  District  No.  2  (R.  97). 
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23.  The  rights  of  Peninsula  Dictrict  No.  1  and 
Peninsula  District  No.  2  were  identical.  These  rights  stem 
from  the  original  deed  from  the  Peninsula  Industrial 
Company  to  Multnomah  County  giving  the  same  rights 
to  the  landowners  on  either  side  of  the  Denver  Avenue 
embankment. 

24.  By  this  act  the  appellee,  through  its  agent  FPHA, 
stole  the  protection  that  Denver  Avenue  embankment 
afforded  from  District  No.  2  completely  and  adopted  it 
for  its  own  protection  in  Peninsula  District  No.  1.  They 
had  to  consider  that  the  Denver  Avenue  embankment 
was  sufficient  to  withstand  any  flood  waters  from  either 
side  in  the  event  of  a  break  of  any  of  the  dikes.  In  fact, 
it  was  sufficient  and  did  withstand  the  flood  of  1948. 
The  flood  waters  completely  flooding  Peninsula  District 
No.  2  came  through  the  underpass  and  they  got  no 
flood  waters  from  any  other  source  (R.  82). 

25.  In  constructing  this  underpass  the  appellee, 
through  its  agent  completely  destroyed  the  easement 
which  District  No.  2  had  upon  the  Denver  Avenue  em- 
bankment making  it  worthless  and  useless.  Also  the 
Government  in  taking  the  land,  upon  which  this  ring 
dike  was  built  on  the  east  side  of  Denver  Avenue  em- 
bankment, took  it  subject  to  the  easement  which  Penin- 
sula District  No.  2  had  to  make  use  of  this  embankment 
for  its  protection  (R.  471-472). 

26.  From  the  time  of  the  organization  of  Peninsula 
District  No.  2  in  1917  Denver  Avenue  embankment  was 
always  recognized  as  the  primary  and  only  dike  pro- 
tecting Peninsula  District  No.  2  on  the  west.  The  High- 
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way  Commission  had  built  two  other  underpasses,  one 
on  the  south  and  one  on  the  north  of  the  district,  both 
of  which  the  Highway  Commission  protected  against 
floods  (R.  28-29). 

27.  The  Denver  Avenue  embankment  might  be  con- 
sidered as  a  secondary  dike  for  protection  from  floods 
coming  from  the  west  as  to  that  portion  of  it  lying  be- 
tween the  north  and  south  dikes  of  District  No.  1  be- 
cause until  the  railway  fill  or  dikes  in  District  No.  1 
broke  there  would  be  no  water  against  this  dike.  How- 
ever, Mr.  Turnbull,  one  of  the  expert  witnesses  for  the 
appellee  testified  that  it  would  be  wrongful  to  cut  a  sec- 
ondary dike  (R.  244).  However  that  may  be,  Denver 
Avenue  embankment  was  the  only  and  therefore  the  pri- 
mary dike  of  District  No.  2  protecting  it  on  the  west. 

28.  The  "meticulous"  pre-trial  order  provides  that 
the  dikes  and  railway  fills  around  District  No.  1  were 
protection  to  District  No.  2  only  in  the  sense  that  in  the 
absence  of  a  failure  of  those  dikes  or  fills  flood  waters 
could  not  approach  Denver  Avenue  (R.  29-30,  Sub.  8). 
No  contention  is  made  by  the  appellee  that  District  No. 
2  depended  on  District  No.  I's  outside  dikes  or  railway 
fills. 

29.  Floods  in  the  Columbia  River  are  as  certain  as 
the  arrival  of  the  time  in  Spring  when  the  snows  of  the 
vast  mountainous  areas  begin  to  melt.  There  is  always 
a  fight  to  protect  all  dikes,  primary  or  secondary,  dur- 
ing these  flood  periods  and  it  is  extremely  wrongful  and 
negligent  to  destroy  any  of  these  protections  whether 
they   be   primary   or   secondary.    Government   engineer 
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Dibblee  in  his  flood  report  recommends  the  elimination 
of  this  underpass  (R.  459). 

30.  After  the  cutting  of  this  underpass,  there  was  no 
way  whatsoever  that  Peninsula  District  No.  2  could  pro- 
tect itself  against  floods  from  the  west.  Denver  Avenue 
embankment  was  its  western  boundary.  The  Govern- 
ment condemned  the  land  bordering  on  the  underpass 
to  build  a  dike  for  its  own  protection  only.  The  railway 
fill  was  in  the  hands  of  the  railway  company  and  located 
some  mile  or  two  outside  of  the  district.  Even  if  it  had 
been  within  the  bounds  of  reason  and  possibilities  for 
Peninsula  District  No.  2  to  finance  a  new  dike,  there 
would  be  no  way  of  it  condemning  the  railway  fill  or 
the  highway,  or  the  ring  dike  built  on  Government 
property.  There  was  no  other  place  where  a  dike  could 
be  built  except  by  cutting  its  district  in  two  and  going 
to  the  enormous  expense  of  duplicating  the  Denver  Ave- 
nue embankment  with  a  portion  of  its  district  eliminated 
from  participation  therein.  And  then,  if  this  case  is  any 
authority,  there  would  be  no  protection  against  the  Gov- 
ernment, or  one  of  its  agents  or  anyone  else,  deciding 
they  wanted  another  underpass  through  such  new  dike 
or  for  that  matter  through  any  of  its  dikes.  The  High- 
way Commission  maintains  a  highway  over  its  dike 
along  the  Columbia  River  with  the  same  rights  it  had 
over  Denver  Avenue.  What  is  to  stop  the  Highway  Com- 
mission from  cutting  an  underpass  through  it  or  granting 
a  permit  therefor? 

These  are  the  facts  which  are  set  forth  in  the  "metic- 
ulous" pre-trial  order  and  in  the  evidence.  They  are  un- 
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disputed  as  has  already  been  said  by  this  Court. 
These  are  the  facts  upon  which  the  plaintiffs  rely.  These 
are  the  facts  upon  which  the  issues  are  formed  and  there 
is  nothing  in  the  pleadings,  either  the  complaint  or  the 
answer,  nor  in  the  contentions  of  either  party  that  deny 
these  issues  or  justifies  the  Court  in  evading  them.  The 
appellee  was  represented  by  highly  competent  counsel. 
If  there  had  been  any  grounds  to  base  a  contention  that 
the  breaking  of  the  railway  fill  was  the  sole  cause  of  the 
flooding  of  District  No.  2  or  that  District  No.  2  de- 
pended on  the  fills  and  not  Denver  Avenue,  they  would 
have  made  that  contention.  It  would  not  have  been 
necessary  for  this  Court  or  the  District  Court  to  create 
that  as  an  issue. 

We  believe  it  would  be  helpful  to  the  Court  consider- 
ing this  case  if  the  Court  will  refer  to  the  composite  map 
of  Peninsula  Districts  No.  1  and  2,  Appendix  A  of  appel- 
lants' brief. 

CONFUSION  AS  TO  EVIDENCE 

Counsel  for  appellee,  during  the  course  of  the  trial, 
became  confused  and  represented  to  the  Court  that  when 
Peninsula  District  No.  2  was  reorganized  in  1928  that 
in  their  application  for  the  reorganization  they  referred 
to  the  dikes  surrounding  Peninsula  District  No.  1  on 
the  west  and  the  language  of  that  instrument  considered 
Peninsula  District  No.  1  and  No.  2  as  the  same  thing, 
each  protecting  the  other.  We  are  satisfied  that  the  Dis- 
trict Court  became  confused  by  these  representations. 
These  representations  were  due  entirely  to  the  confu- 
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sion  of  counsel  for  appellee  with  no  intention  whatso- 
ever of  misleading  the  Court  or  misrepresenting  it.  How- 
ever, the  results  seem  to  have  been  the  same  as  the  Dis- 
trict Court  in  its  opinion  seemed  to  indicate  that  it  be- 
lieved that  the  two  districts  were  the  same  and  depended 
upon  each  other,  and  this  Court  has  adopted  the  same 
theory. 

Mr.  Lowry,  counsel  for  appellee,  prepared  appellee's 
brief  in  this  Court.  He  referred  throughout  his  brief  and 
quoted  several  times  this  reorganization  proceeding  quot- 
ing it  as  referring  to  Peninsula  District  No.  I's  dikes 
as  protecting  District  No.  2  on  the  west.  No  such  lan- 
guage appears  in  this  reorganization  proceeding.  The 
reference  was  to  Multnomah  District  No.  1  lying  to  the 
east,  not  to  Peninsula  District  No.  1  lying  to  the  west. 
The  confusion  came  about  from  all  parties  referring  to 
these  two  diking  districts  as  District  No.  1  and  District 
No.  2.  Mr.  Lowry  freely  admits  his  error  although  since 
he  has  filed  no  additional  brief  it  does  not  appear  in 
the  record. 

In  order  to  surely  disabuse  this  Court's  mind  of  this 
confusion  the  appellants  used  the  first  five  and  one-half 
pages  of  their  reply  brief  to  call  attention  to  this  error 
and  referred  to  the  error  continuously  through  that  re- 
ply brief.  Apparently  we  were  still  not  successful  in  dis- 
abusing the  Court's  mind  of  this  confusion. 

There  were  other  reasons  which  might  have  caused 
some  confusion.  The  pre-trial  order  was  made  up  very 
largely  of  facts  which  had  nothing  whatsoever  to  do 
with  the  issues:  reference  to  the  railway  fills,  the  dikes 


17 

surrounding  District  No.  1,  the  organization  of  FPHA 
and  HAP  and  the  vast  amount  of  material  which  had 
something  to  do  with  the  Vanport  cases  and  nothing 
whatsoever  to  do  with  this  case  was  immaterial.  Once 
unofficially  the  appellants  objected  to  the  appellee 
placing  this  material  in  the  pre-trail  order  as  well  as 
the  mass  of  exhibits  which  had  no  bearing  on  the  case. 
But  they  were  advised  by  the  Court  that  it  would  per- 
mit the  Government  to  place  these  facts  in  the  pre- 
trial order.  After  that  no  objections  were  made  and  this 
accounts  for  the  vast  amount  of  material  in  the  pre-trial 
order  and  the  mass  of  exhibits  which  had  no  bearing  on 
the  case  being  in  the  record.  As  a  matter  of  fact,  the 
material  matter  in  the  pre-trial  order  takes  only  a  few 
pages.  This  necessarily  made  the  record  so  large  that  it 
was  perhaps  discouraging  to  the  Court  to  pick  out  the 
material  things  and  therefore  somewhat  confusing, 

FACTS  FOUND  BY  THIS  COURT 

Now  let  us  consider  the  factual  findings  that  were 
made  by  this  Court  in  its  opinion,  taking  the  statements 
in  the  order  in  which  they  appear: 

1.  In  the  third  paragraph  on  page  2  of  the  opinion 
this  Court  finds  that  the  underpass  was  constructed  for 
the  convenience  of  those  living  in  Drainage  District 
No.  2. 

This  statement  is  simply  not  true.  There  is  nothing 
in  the  "meticulous"  pre-trial  order  or  in  the  evidence 
that  would  justify   any  such  conclusion.   The  physical 


18 

conditions  in  the  area  absolutely  controverts  this  state- 
ment. The  underpass  was  blocked  on  the  east  by  the 
ring  dike  constructed  by  the  Government  so  there  was 
no  entrance  through  this  underpass  from  one  district 
to  the  other  and  could  not  be.  Those  living  in  District 
No.  2  would  have  no  more  use  for  the  underpass  than 
any  ordinary  member  of  the  public  and  they  would 
have  to  go  a  roundabout  way  to  get  to  it.  There  is  no 
showing  that  any  district  official  or  any  person  living 
therein  had  any  purpose  to  use  this  underpass,  and  it 
is  doubtful  if  any  of  them  ever  passed  through  it.  This 
statement  was  taken  by  this  Court  not  from  the  "metic- 
ulous" pre-trial  order  but  from  the  opinion  of  the  Dis- 
trict Court  on  page  129  of  the  Record.  There  was  no 
justification  whatsoever  for  such  a  finding  by  the  Dis- 
trict Court  and  no  justification  for  this  Court  making 
the  same  finding  except  this  erroneous  statement  by  the 
District  Court. 

2.  In  the  very  next  paragraph  appearing  on  page  2 
of  this  opinion,  the  Court  finds  that  the  State  Highway 
Commission  constructed  this  underpass.  There  is  like- 
wise no  justification  for  this  statement.  The  Govern- 
ment's agents  requested  the  State  Highway  Commission 
for  permission  to  construct  an  underpass,  which  they 
had  no  right  to  grant.  There  is  no  justification  for  this 
statement  that  it  was  constructed  by  the  Commission. 
The  permit  on  page  293  of  the  Record  shows  only  that 
condition  that  the  Highway  Commission  would  look 
to  its  upkeep  only  during  the  period  of  the  war  at  the 
expense  of  FPHA.  The  Commission  had  nothing  to  do 
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FPHA  was  permitted  to  construct  an  underpass  on  the 
whatsoever  with  the  construction  of  the  underpass  ex- 
cept that  it  did  prepare  plans,  at  the  request  of  FPHA, 
and  did  loan  to  FPHA  an  engineer  to  supervise  the  con- 
struction as  an  employee  of  FPHA. 

3.  This  court  in  its  opinion  on  page  2  at  the  bottom 
paragraph  referring  to  the  dikes  surrounding  District 
No.  1  makes  this  statement: 

*'The  same  works  protected  District  No.  2  on  its 
western  side.  District  No.  2  between  1917  and  1921 
built  dikes  on  its  north,  south  and  east  sides  which 
connected  with  the  works  of  District  No.  1,  thus 
completely  surrounding  both  districts.  Neither  dis- 
trict spent  time  nor  money  in  attempting  to 
strengthen  the  mound-fill  upon  which  Denver  Ave- 
nue is  located.  At  no  time  was  any  request  made  of 
any  one  that  the  Denver  Avenue  fill  be  strength- 
ened as  a  part  of  the  protection  to  be  afforded  said 
Drainage  District  No.  2." 

Here  again  there  is  no  jusification  whatsoever  that  can 
be  found  in  the  ''meticulous"  pre-trial  order  which  juti- 
fies  the  statement.  It  was  true  that  so  long  as  there  was 
no  break  in  the  dikes  or  railway  fills  surrounding  Dis- 
trict No.  1  there  would  be  no  flood  waters  against  that 
portion  of  this  embankment  which  lies  between  the 
north  and  south  dike  of  District  No.  1.  However,  the 
dikes  of  District  No.  1  did  not  joint  with  District  No.  2. 
The  maps  and  records  show  that  the  south  dike  of  Dis- 
trict No.  1  was  some  400  feet  or  so  north  of  the  south 
dike  of  District  No.  2  so  that  even  considering  that  the 
dikes  around  Peninsula  District  No.  1  were  some  pro- 
tection to  District  No.  2,  it  would  still  be  only  a  partial 
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protection.  Also  there  is  no  evidence  whatsoever  that 
District  No.  2  placed  any  reliance  on  the  dikes  of  Dis- 
trict No.  1. 

Now  as  to  the  statement  that  no  request  was  made 
of  anyone  to  strengthen  the  Denver  Avenue  embank- 
ment and  no  money  was  paid  by  either  district  in  at- 
tempting to  strengthen  it;  the  Court  should  remember 
that  the  "meticulous"  pre-trial  order  sets  forth  in  specific 
terms  an  agreement  on  the  part  of  the  county  to  main- 
tain this  embankment  equal  to  the  bridge  approach  and 
it  was  maintained  to  a  height  of  37^  feet  and  to  a  width 
of  over  three  times  the  strongest  portion  of  the  strongest 
dike  on  the  outside  of  the  district  and  it  was  built  in  the 
identical  manner  (See  Comparison  of  Dikes,  App.  Brief 
56-62).  The  only  time  a  request  was  made  to  the  Gov- 
ernment engineers  to  assist  the  district  in  improving  its 
outside  dikes  springs  from  the  reorganization  of  District 
No.  2  in  1928.  That  petition  was  filed  in  the  Circuit 
Court  of  Multnomah  County  requesting  permission  for 
the  district  to  increase  its  outside  dikes  to  the  equivalent 
of  the  Denver  Avenue  embankment  (R.  25-27).  They 
were  given  this  permission  together  with  permission  to 
assess  themselves  $25.00  per  acre  for  that  purpose.  This 
was  apparently  not  sufficient  and  the  aid  of  the  Govern- 
ment was  granted.  Thereafter  they  did  improve  the  out- 
side dikes  to  the  equivalent  of  Denver  Avenue  embank- 
ment (R.  19-21). 

Now  when  it  is  considered  that  the  request  was  only 
to  bring  up  the  outside  dikes  to  the  equivalent  of  Denver 
Avenue  embankment  it  appears  obvious  that  the  Gov- 
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ernment  engineers  would  have  taken  a  dim  view  of 
spending  money  to  improve  the  Denver  Avenue  em- 
bankment when  they  were  only  bringing  the  outside 
dikes  to  the  equivalent  of  Denver  Avenue  embankment. 
It  would  have  been  an  absurdity  for  the  District  to  have 
spent  time  or  money  improving  Denver  Avenue  em- 
bankment or  to  request  the  Government  to  do  so.  This 
becomes  more  absurd  when  it  is  recognized  that  the 
State  Highway  Commission  during  the  same  period  did 
actually  increase  the  size  and  strength  of  Denver  Avenue 
embankment  by  building  it  up  from  33  feet  at  that  time 
to  37.6  feet  (R.  22).  This  is  all  set  out  in  the  "meticu- 
lous" pre-trial  order.  There  is  no  source  for  this  finding 
by  this  Court  to  have  been  taken  except  from  the  Dis- 
trict Court's  opinion  appearing  on  page  128  of  the 
Record.  This  is  one  of  the  twenty-nine  unsupported 
findings  of  the  District  Court  to  which  reference  has 
already  been  made. 

4.  In  the  next  paragraph  at  the  top  of  page  3  of  the 
opinion  this  Court  does  recognize  that  the  ring  dike  was 
built  only  to  afford  protection  to  District  No.  1  and 
possible  overflow  of  waters  from  the  east  in  the  event 
of  failure  of  the  dikes  in  District  No.  2.  Then  the  Court 
makes  this  statement: 

"Subsequent  events  disclosed  it  did  afford  some 
protection  to  the  properties  located  in  District  No. 
2." 

This  statement  is  also  taken  from  the  District  Court's 
opinion  on  page  130  of  the  Record  where  the  District 
Court  said  that  this  ring  dike  did  in  fact  afford  some  pro- 
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tection  since  it  delayed  the  waters  for  thirty  hours  so 
that  District  No.  2  was  not  flooded  for  thirty  hours  after 
District  No.  1.  It  should  be  remembered  that  the  resi- 
dents of  District  No.  2  had  spent  millions  of  dollars  in 
improvements  to  their  property;  that  there  were  so 
many  residents  that  they  built  a  grade  school  for  the 
schooling  of  their  children.  This  flood  happened  on  a 
holiday  so  that  the  children  were  not  in  school.  It  can 
be  imagined  what  a  tragedy  this  might  have  been  had 
this  dike  broken  on  some  other  day  than  a  holiday  and 
what  a  future  tragedy  there  can  be.  It  was  only  con- 
tended as  we  understand  it  by  the  appellee  and  by  the 
District  Court  and  now  by  this  Court  that  this  thirty 
hours  gave  the  residents  an  opportunity  to  save  their 
lives  and  perhaps  to  salvage  some  of  their  personal 
property.  No  damage  is  being  claimed  for  the  lives  that 
were  saved  or  the  personal  property  that  was  salvaged. 
Damage  is  being  claimed  for  the  destruction  of  the 
millions  of  dollars  of  personal  and  real  property 
which  was  flooded  and  the  destruction  of  their  homes. 
It  appears  only  accidental  that  this  embankment  delayed 
the  water  even  for  thiry  hours  as  this  ring  dike  was  con- 
structed only  for  the  purpose  of  delaying  waters  coming 
from  the  east.  In  fact,  no  engineer,  no  witness,  makes 
any  claim  for  it  that  it  was  of  any  service  against 
waters  coming  from  the  west.  How  can  some  500  people 
be  appeased  after  the  destruction  of  their  property  by 
the  removal  of  the  strongest  dike  they  had  by  telling 
them  they  should  be  happy  because  of  the  accidental 
delaying  of  the  flood  by  this  "one  way  dike,"  thus  en- 
abling them  to  save  their  lives  and  salvage  some  of  their 
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movable  personal  property.  What  possible  legal  defense 
can  be  claimed  for  this  accidental  delay?  These  people 
all  know  that  they  had  a  dike  in  Denver  Avenue  em- 
bankment which  they  had  depended  upon  since  the 
organization  of  the  district  in  1917.  They  all  know  that 
it  was  strong  enough  to  withstand  this  flood  and  that 
that  was  proven  by  the  fact  that  the  embankment  did 
stand  up  and  no  water  flooded  onto  District  No.  2  ex- 
cept through  the  underpass.  They  all  know  that  this 
embankment  was  over  three  times  the  size  and  strength 
of  any  in  the  district,  all  of  which  held.  Is  it  possible 
for  this  Court  or  any  court  to  hold  that  anyone  can  re- 
move a  dike  which  has  been  provided  by  a  drainage 
district  if  they  delay  the  waters  for  a  few  hours  so  that 
the  residents  may  save  their  lives? 

5.  In  the  next  paragraph  on  page  3  of  the  opinion 
the  Court  says  that  on  May  30,  1948  an  unprecedented 
flood  on  the  river  occurred.  This  is  not  true.  The  "metic- 
ulous" pre-trial  order  shows  that  a  flood  occurs  in  the 
Columbia  every  year  as  certain  as  the  year  rolls  around. 
Its  height  is  never  predictable  because  it  is  caused  from 
the  melting  of  the  snows  from  259,000  square  miles  of 
area,  mostly  mountainous,  and  the  height  of  the  flood 
depends  upon  the  weather  conditions  that  may  cause 
the  snow  in  a  great  portion  of  this  area  to  melt  at  about 
the  same  time  so  that  the  water  therefrom  reaches  Port- 
land at  the  same  time.  It  is  true  that  this  was  one  of  the 
largest  floods  but  a  high  flood,  it  is  shown  by  the  record, 
occurs  quite  frequently  and  there  is  always  a  potential 
high  flood  in  this  mountainous  area. 
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At  this  point  we  would  like  to  call  the  Court's  atten- 
tion to  what  the  Honorable  Judge  James  Alger  Fee  said 
in  the  case  of  Clark  v.  United  States,  109  Fed.  Supp. 
227,  which  were  the  Vanport  cases. 

**Each  of  plaintiffs  could  have  found  as  easily  as 
other  persons  in  the  area  that  the  Columbia  has 
from  time  to  time  been  subject  to  tremendously- 
high  water.  *  *  *  This  fact  has  been  of  national 
importance.  The  Court  would  take  judicial  notice 
of  this  fact  as  well  as  of  the  floods  in  the  Mississippi. 
It  could  have  been  ascertained  by  any  plaintiff  as  a 
matter  of  general  knowledge  that  such  floods  do 
overtop  and  break  down  protective  works  and 
dikes.  *  *  *" 

6.  In  this  same  paragraph  above  quoted  from,  the 

second  paragraph  on  page  3  of  the  opinion,  this  Court 

says: 

"District  No.  2  was  protected  by  the  Denver  Avenue 
fill  until  the  next  day,  May  31st,  when  the  ring 
levee  constructed  at  the  east  of  the  underpass  gave 
way,  and  as  a  result  District  No.  2  was  also  flood- 
ed." 

Thus  it  appears  that  this  Court  recognizes  that  the  flood- 
ing of  District  No.  2  was  due  to  the  underpass  and  to 
the  inadequate  protection  given  by  the  ring  dike  and  it 
would  seem  to  be  entirely  contradictory  to  the  statement 
made  in  the  fifth  paragraph  falling  on  page  3  of  the 
opinion  as  follows: 

"The  breaking  of  the  railroad  embankment  was  the 
sole  cause  of  the  flooding  of  District  No.  2." 

7.  In  the  fourth  paragraph  of  the  opinion  this  Court 

says: 

"*  *  *  these  landowners  or  their  predecessors  were 
endowed  with  certain  powers  and  charged  with  the 
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responsibility  of  taking  the  necessary  action  to  pro- 
tect lands  within  their  respective  districts  and  had 
the  authority  to  levy  assessments  to  do  so." 

It  is  true  that  they  do  have  such  authority  but  why 
does  the  Court  ignore  the  fact  that  they  did  protect 
District  No.  2  with  an  embankment  on  the  west  known 
as  Denver  Avenue  embankment  when  they  made  an 
agreement  with  the  county  to  construct  and  maintain 
this  embankment  giving  them  the  privilege  to  use  it, 
paying  a  valuable  consideration  for  it.  Thus  they  had 
provided  protection  but  why  does  the  Court  completely 
ignore  this  all  important  written  agreement?  What  dif- 
ference could  it  have  possibly  made  had  the  district  con- 
structed this  same  embankment  with  no  highways  run- 
ning over  in  and  at  their  own  expense?  There  was  a 
situation  here  where  the  county  and  the  Highway  Com- 
mission had  to  build  an  embankment  for  the  interstate 
bridge  approach.  It  is  running  over  ground  that  was 
necessarily  overflowed  every  year  and  had  to  be  water 
proof.  Under  the  situation  where  this  embankment  could 
act  both  as  a  highway  and  as  a  dike,  both  parties  con- 
cerned, the  county  and  the  district,  were  willing  for  it 
to  perform  such  a  dual  purpose  and  expressly  agreed 
to  it.  It  would  have  been  ridiculous  for  District  No.  2 
to  have  duplicated  this  embankment  even  though  they 
might  have  been  able  to  accept  the  impossible  and  raise 
the  enormous  funds  necessary  therefor.  What  right  could 
any  third  party  gain  to  destroy  this  embankment  at  the 
expense  of  District  No.  2  and  what  possible  facts  can  be 
developed  therefrom  that  would  justify  a  Court  in  hold- 
ing that  it  could  be  cut  by  anyone  without  authority  and 
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with  immunity?  What  possible  reasons  can  the  Court 
find  for  ignoring  such  an  express  and  all  important 
agreement  and  the  rights  therein  granted? 

8.  In  the  next  paragraph  in  this  opinion  on  page  3 

this  Court  says: 

"District  No.  2  depended  on  the  western  embank- 
ment of  District  No.  1  to  protect  it  from  overflow 
from  the  west.  The  breaking  of  the  railroad  em- 
bankment was  the  sole  cause  of  the  flooding  of  Dis- 
trict No.  2  *  *  *" 

There  is  no  authority  whatsoever  in  the  "meticulous" 
pre-trial  order  to  justify  any  such  conclusion  and  had 
there  been  the  very  competent  counsel  for  the  appellee 
would  have  raised  the  point.  The  Court  has  taken  this 
statement  from  the  opinion  of  the  District  Court  (Page 
133  of  the  Record).  The  Honorable  James  Alger  Fee 
wrote  the  opinion  in  Clark  v.  United  States,  109  Fed. 
Supp.  213.  This  opinion  shows  an  exhaustive  study  of 
the  facts  involving  the  Vanport  cases  and  involving 
this  same  flood.  If  the  same  exhaustive  study  had  been 
made  of  the  issues  and  the  facts  in  this  case  we  feel  cer- 
tain that  the  ruling  would  have  been  different.  We  call 
the  Court's  attention  to  what  was  said  in  that  case, 
page  220,  and  we  quote: 

"The  ground  should  be  cleared  first.  Denver  Avenue 
fill  broke  after  Vanport  was  flooded,  so  no  causal 
connection  between  that  incident  and  any  property 
damage  here  complained  of  can  be  established." 

Thus  it  seems  that  both  the  District  Court  and  this 
Court  recognize  that  there  was  no  connection  between 
the   breaking   of   the   railway  fill   and   the   breaking  of 


27 

Denver  Avenue  embankment  but  at  the  same  time  it  is 
held  in  both  courts  that  the  breaking  of  the  railway  fill 
was  the  sole  cause  of  the  damage  to  the  property  lying 
east  of  Denver  Avenue  embankment.  Thus  it  would 
seem  that  the  Court  contradicts  itself.  The  breaking  of 
the  railway  fill,  of  course,  was  not  the  cause  of  the 
flooding  of  District  No.  2  except  for  the  fact  that  the 
protection  of  Denver  Avenue  embankment  had  been 
destroyed  and  the  flood  rushed  freely  through  this  un- 
derpass. There  was  no  contention  by  the  Government 
or  by  anyone  else  and  no  evidence  produced  in  this  case 
whatsoever  and  nothing  is  to  be  found  in  the  "meticu- 
lous" pre-trial  order  that  raises  any  issue  whatsoever  as 
to  the  breaking  of  the  railway  fill  nor  that  that  was  the 
cause  of  the  flooding  of  District  No.  2. 

Can  these  500  people  be  satisfied  by  telling  them  that 
the  sole  cause  of  the  destruction  of  their  homes  was  the 
breaking  of  the  railway  fill?  The  Court  could  just  as 
well  say  that  the  sole  cause  of  the  flooding  was  the 
accumulation  of  the  winter  snows  over  this  vast  mount- 
ainous area.  Can  these  people  be  satisfied  that  they 
have  had  a  trial  of  their  cause  when  they  know  these 
statements  are  not  a  fact?  When  they  know  that  they 
had  ample  protection,  for  which  a  valuable  consideration 
had  been  paid,  and  that  it  was  destroyed  without  au- 
thority and  in  violation  of  the  statutes  of  the  State  of 
Oregon? 

9.  In  the  next  paragraph  on  page  3  the  Court  says 
that  the  Federal  Government  did  not  construct  or  have 
any  control  over  Denver  Avenue  or  the  underpass.  This 
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is  true  as  to  Denver  Avenue  but  it  is  not  true  as  to  the 
underpass.  The  underpass  was  on  ground  belonging  to 
the  Government  and  was  constructed  by  the  Govern- 
ment and  was  cared  for  at  its  own  expense.  It  was 
nothing  but  a  private  right  of  way  to  the  housing  project. 

10.  In  the  same  paragraph  this  Court  says: 

"While  the  federal  government  paid  for  the  con- 
struction of  the  ring  levee  and  it  stood  upon  gov- 
ernment owned  land,  it  was  never  relied  upon  by 
District  No.  2  for  protection.  If  any  reliance  was 
placed  thereon,  it  was  by  District  No.  1." 

The  "meticulous"  pre-trial  order  shows  that  District 
No,  2  relied  upon  Denver  Avenue  embankment  from  the 
time  of  its  organization  in  1917.  It  shows  that  when  the 
ring  levee  was  constructed  that  from  its  size  it  would 
appear  to  a  layman  that  it  was  sufficient  to  protect 
against  this  underpass.  It  shows  there  were  concealed 
defects  in  it  which  made  it  useful  only  to  protect  water 
from  the  east,  not  from  the  west.  It  shows  that  people 
in  District  No.  2  continued  to  live  behind  this  ring 
dike,  and  continued  to  send  their  children  to  the  grade 
school  which  had  no  adequate  protection  from  the  west 
except  this  embankment.  It  shows  they  continued  to 
improve  their  property  which  was  never  done  by  any- 
one living  behind  the  railway  fills  with  it  as  their  only 
protection  from  floods  from  the  west.  Thus,  it  is  not 
possible  for  this  Court  to  say  from  any  of  the  evidence 
that  no  reliance  was  placed  in  this  fill  by  anyone  in 
District  No.  2.  This  is  particularly  true  when  these  resi- 
dents knew  that  no  one  could  remove  or  destroy  a  dike 
under  the  statutes  of  the  State  of  Oregon  without  assum- 
ing a  duty  to  substitute  equal  protection  therefor. 
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In  this  same  paragraph  on  the  top  of  page  4  this 
Court  says: 

"No  one  contemplated  any  danger  of  overflow  from 
the  west  *  *  *" 

We  call  the  Court's  attention  to  the  opinion  of  Honor- 
able James  Alger  Fee  in  the  case  of  Clark  v.  United 
States  above  quoted  where  he  says  that  the  Columbia 
River  is  from  time  to  time  subject  to  tremendously  high 
floods,  and  it  was  a  matter  of  general  knowledge  that 
such  floods  do  overtop  and  break  down  protective  works 
and  dikes.  There  is  no  evidence  whatsoever  in  the  pre- 
trial order  or  the  evidence  that  would  justify  such  a 
statement.  This  statement  is  taken  entirely  from  the 
opinion  in  the  District  Court  which  was  contradicted  by 
the  same  court  in  the  Clark  case.  One  or  two  witnesses 
testified  that  they  had  no  reason  to  anticipate  a  break 
of  the  railway  fills.  It  could  well  be  true  that  those  in- 
dividuals had  no  reason  to  contemplate  such  a  disaster 
but  there  is  no  showing  that  they  had  any  knowledge  up- 
on which  to  base  such  statements.  In  any  event,  the 
people  in  District  No.  2  foresaw  the  possibility  when 
they  made  their  contract  with  the  county  to  maintain 
this  embankment.  It  is  also  shown  that  other  people 
contemplated  it  for  the  reason  that  no  one  except  the 
Government  building  its  housing  project  had  been  will- 
ing to  spend  money  in  the  development  of  Peninsula 
District  No.  1,  which  had  no  other  protection  on  the 
west  except  the  railway  fills. 

The  Court  in  this  same  paragraph  then  goes  on  to 
say: 


30 

"*  *  *  for  six  years  after  the  underpass  was  cut  and 
the  ring  levee  constructed,  Drainage  District  No.  2 
did  nothing  to  protect  itself,  notwithstanding  it  had 
the  continuous  duty  of  maintenance,  strengthening 
and  repair  of  either  Denver  Avenue  or  the  western 
embankment.  All  of  this  time  the  district  had  sov- 
ereign power  of  eminent  domain  and  assessment  for 
such  purposes." 

This  statement  was  also  taken  from  the  District  Court 
opinion,  not  from  the  pre-trial  order.  We  have  already 
pointed  out  that  there  was  no  possible  way  that  District 
No.  2  could  have  protected  itself.  The  only  way  sug- 
gested in  either  Court  was  to  strengthen  the  railway  fills 
two  miles  or  so  to  the  west  or  to  strengthen  Denver  Ave- 
nue embankment.  We  don't  believe  this  would  be  au- 
thority for  a  drainage  district  to  condemn  either  a  rail- 
way fill  or  a  public  highway  nor  for  the  condemnation 
of  the  ring  dike  which  had  been  constructed  and  was 
owned  by  the  United  States.  The  physical  situation 
shows  that  there  was  no  other  way  of  protecting  them- 
selves against  this  underpass.  In  addition  to  that,  these 
people  in  District  No.  2  were  undoubtedly  relying  on 
the  protection  that  the  ring  dike  would  give  them  and 
were  justified  in  such  reliance.  As  already  pointed  out 
the  physical  appearance  of  this  ring  dike  was  sufficient 
to  convince  any  layman  that  it  was  sufficient.  This  is 
particularly  true  in  view  of  the  fact  that  the  statutes  of 
the  State  of  Oregon  made  it  a  duty  for  the  Government 
to  afford  equal  protection  when  this  embankment  was 
destroyed.  This  all  important  statute  we  wish  to  point 
out  has  been  completely  ignored  by  the  District  Court 
and  by  this  Court.  We  have  pointed  it  out  and  quoted 
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it  time  after  time  but  so  far  have  not  been  able  to  get 
either  the  District  Court  or  this  Court  to  acknowledge 
it.  Would  this  opinion  be  authority  for  the  proposition 
that  one  wrongfully  destroying  a  dike  is  relieved  of  obli- 
gation if  those  who  were  damaged  do  not  protect  them- 
selves? 

In  the  third  paragraph  on  page  4  this  Court  says: 

"Without  setting  forth  each  assignment  of  error, 
suffice  it  to  say  the  findings  of  the  trial  court  are 
fully  substantiated  by  the  transcript  of  the  record." 

This  it  seems  to  us  is  merely  a  summary  dismissal  of 
our  appeal  with  an  evasion  and  refusal  to  recognize  the 
issues  and  the  facts  involved  and  is  based  upon  factual 
statements  which  are  contradictious,  unsupported  and  a 
distortion  of  the  "meticulous"  statements  of  facts  in  the 
pre-trial  order.  We  respectfully  do  not  believe  that  any 
evidence  can  be  found  to  support  any  of  these  findings 
to  which  we  have  objected.  They  can  only  be  supported 
by  brushing  aside  the  objections  without  considering 
them.  We  have  the  greatest  faith  in  the  Federal  Courts 
and  in  the  integrity  of  every  member  of  the  bench.  We 
have  had  and  still  have  a  very  high  regard  for  the  Hon- 
orable James  Alger  Fee  and  appreciate  and  admire  the 
many  exhaustive  and  instructive  decisions  that  he  has 
made.  But  in  this  case  which  involves  practically  noth- 
ing but  facts  which  the  layman  can  well  understand,  we 
can  find  no  way  of  explaining  to  them  that  they  have 
had  a  fair  trial  upon  the  issues  presented  by  them  and 
the  facts  that  were  developed  in  the  pre-trial  order.  We 
are  therefore  asking  this  Court  for  a  rehearing  en  banc. 
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11.  This  Court  in  the  next  paragraph  of  its  opinion 

on  page  4  makes  this  statement: 

"An  identical  factual  situation  was  presented  to 
this  court  by  the  inhabitants  of  Vanport  wherein 
this  Court  in  Clark  v.  U.  S.  218  F.  2nd  446  at  page 
451,  said  *  *  *" 

This  statement  is  not  understandable.  In  the  first  place 
these  fifty- two  cases  were  segregated  from  the  Vanport 
cases  and  tried  separately  for  the  very  reason  that  there 
was  no  similarity  whatsoever  in  the  issues  presented. 
Again  we  wish  to  call  the  Court's  attention  to  the  state- 
ment made  by  the  Honorable  James  Alger  Fee  in  that 
case  on  page  220  as  follows: 

"The  ground  should  be  cleared  first.  Denver  Avenue 
fill  broke  after  Vanport  was  flooded,  so  no  causal 
connection  between  that  incident  and  any  property 
damage  here  complained  of  can  be  established." 

Also  the  statement  in  the  opinion  of  this  Court,  page  3 : 

"District  No.  2  was  protected  by  the  Denver  Avenue 
fill  until  the  next  day.  May  31st,  when  the  ring 
levee  constructed  at  the  east  of  the  underpass  gave 
way,  and  as  a  result  District  No.  2  was  also  flood- 
ed." 

The  Court  then  goes  on  to  quote  these  Vanport  cases 
as  holding  that  the  Government  had  no  responsibility 
over  the  railway  fills  and  no  liability  could  attach  to  or 
rest  upon  the  United  States  for  any  damage  by  flood  or 
flood  waters  at  any  place.  Perhaps  the  Court  meant  by 
this  that  since  it  had  already  decided  that  the  breaking 
of  the  railway  fills  was  the  sole  cause  of  the  damage  in 
District  No.  2  then  it  became  a  question  of  whether  the 
United  States  Government  was  liable  for  the  breaking 
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of  those  fills.  If  that  question  was  involved  here  we 
could  have  no  fault  to  find  with  this  ruling.  However, 
we  must  insist  that  the  railway  fills  are  not  involved 
in  this  proceeding.  We  must  insist  that  we  are  intitled 
to  a  hearing  on  the  issues  presented  which  are  that  Dis- 
trict No.  2  had  as  its  western  protection  the  Denver 
Avenue  embankment  which  was  wrongfully  destroyed 
without  providing  equal  or  adequate  protection.  We 
must  insist  that  Section  702  (c)  33  USCA  cannot  apply 
to  the  destruction  of  Denver  Avenue  embankment  and 
the  failure  of  the  Government  to  provide  adequate  pro- 
tection. According  to  the  evidence  of  Mr.  Schanck  it 
would  not  have  taken  a  flood  to  have  broken  through 
the  ring  levee  that  was  provided  by  the  Government  to 
protect  this  underpass  (R.  167).  And  since  this  ring  dike 
was  not  built  by  the  Government  in  aid  of  the  diking 
district  and  the  destruction  of  Denver  Avenue  embank- 
ment was  wrongful  and  a  duty  was  imposed  upon  the 
Government  to  substitute  equal  protection  therefor,  this 
Section  702(c)  cannot  apply. 

12,  In  the  first  full  paragraph  on  page  5  of  the  opin- 
ion this  Court  quotes  from  the  Honorable  James  Alger 
Fee's  opinion  in  the  District  Court  as  follows: 

"The  sole  cause  of  damage  to  plaintiffs  was  the  fail- 
ure of  the  western  embankment  at  District  No.   1 

This  we  have  already  pointed  out  is  not  supported  by 
the  "meticulous"  pre-trial  order  or  by  any  evidence  or 
any  pleading  or  any  contention.  The  only  place  it  could 
be  taken  from  was  the  opinion  of  the  Honorable  James 
Alger  Fee  and  it  was  not  supported  in  any  manner.  It 
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was  one  of  the  twenty- nine  errors  in  the  factual  state- 
ments of  the  opinion  which  have  already  heretofore  been 
mentioned  and  it  was  contradicted  by  this  same  Court 
in  the  Clark  case  as  above  pointed  out. 

The  500  people  involved,  we  repeat  again,  cannot 
understand  why  they  are  unable  to  get  a  hearing  on  the 
issues  presented  to  the  Court  and  why  the  actual  facts 
are  not  considered.  They  can  never  be  appeased  by  tell- 
ing them  they  relied  upon  the  railway  fills  two  miles 
outside  of  their  district  and  not  within  their  control, 
and  did  not  rely  on  Denver  Avenue  embankment  on 
which  they  had  a  specific  contract,  when  they  know  it 
was  not  the  fact.  Or  can  they  be  appeased  by  holding 
that  the  sole  cause  of  damage  was  the  breaking  of  the 
railway  fills  when  they  know  that  is  not  the  fact. 

13.  In  the  next  paragraph  of  the  opinion  of  this 
Court  on  page  5  this  Court  says  that: 

"The  evidence  unmistakably  discloses  that  the  fail- 
ure of  the  railroad  embankment  in  District  No.  1 
was  the  sole  and  proximate  cause  of  the  flooding  of 
District  No.  2,  an  embankment  over  which  the 
Government  at  no  time  had  any  control.  This 
eliminates  any  consideration  as  to  the  ring  embank- 
ment." 

Just  how  this  Court  can  arrive  at  such  a  conclusion 
is  not  understandable.  There  is  no  evidence  whatsoever 
in  the  "meticulous"  pre-trial  order  that  would  justify 
such  a  conclusion.  The  duty  imposed  upon  the  Govern- 
ment or  anyone  else  destroying  a  dike  in  this  manner  by 
the  statutes  of  the  State  of  Oregon  to  provide  substi- 
tute and  equal  protection  is  completely  ignored  and  is 
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not  mentioned  in  this  opinion  at  all.  Why  was  this  all 
important  statute  ignored?  How  is  it  possible  for  this 
Court  to  say  that  because  the  breaking  of  this  railway 
fill  was  the  sole  cause  it  eliminates  any  consideration 
of  the  ring  embankment  when  that  underpass  and  ring 
dike  are  the  only  issues  in  the  case? 

14.  In  the  last  paragraph  on  page  5  the  Court  says 
that  it  is  difficult  to  rationalize  the  case  of  Indian  Tow- 
ing Co.  V.  U.  S.,  350  U.S.  61,  which  was  decided  after 
this  case  was  submitted  and  the  citation  was  presented 
by  counsel  for  appellants.  That  case  held  that  where 
the  Government  undertakes  to  maintain  lights  for  the 
guidance  of  shipping  it  owes  a  duty  to  maintain  such 
lights  and  is  responsible  for  damages  if  it  fails  to  do  so. 
The  opinion  goes  on  to  say  that  the  ring  dike  in  this 
case  was  built  for  the  protection  of  District  No.  1  in  the 
event  the  levees  in  District  No.  2  should  fail.  The  pro- 
tection of  Drainage  District  No.  2  was  solely  the  respon- 
sibility of  said  district.  The  opinion  still  goes  on  to  say 
that  the  inhabitants  of  District  No.  2  had  the  power 
and  duty  to  protect  themselves  and  that  they  cannot 
now  as  an  afterthought  charge  the  Government.  This 
reference  to  "afterthought"  is  also  taken  from  the  opin- 
ion of  the  District  Court  and  not  from  the  "meticulous" 
pre-trial  order  which  showed  that  this  dictrict  had  pro- 
vided for  and  relied  upon  the  Denver  Avenue  embank- 
ment at  all  times  since  1917.  The  Court  also  ignores  the 
fact  that  the  rights  of  District  No.  1  and  District  No.  2 
were  identical.  There  was  no  more  reason  for  protecting 
District  No.  1  than  for  protecting  District  No.  2.  In 
fact,  not  as  much.  This  Court  in  making  this  statement 
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ignores  the  statutes  of  the  State  of  Oregon  which  very 
definitely  imposes  the  duty  of  one  removing  a  dike  or  a 
portion  thereof  to  substitute  equal  protection.  It  is  a 
duty,  in  the  opinion  of  counsel  for  appellants,  that  would 
be  imposed  on  anyone  for  removing  a  dike  even  without 
this  statute.  But  with  the  statute  expressly  imposing 
that  duty,  we  cannot  understand  the  Court's  ignoring  it. 

This  statute  provides  as  repeated  many  times,  that 
when  an  owner  of  a  parcel  of  property  in  a  district  over 
whose  lands  a  dike  has  been  built,  desires  to  move  the 
location  of  that  dike  and  destroy  it,  then  he  can  do  so 
by  filing  a  petition  with  the  Court  and  getting  approval 
of  the  Court  but  is  duty  bound  to  substitute  another 
dike  of  equal  protection  to  the  satisfaction  of  the  en- 
gineer for  the  district.  In  this  case  the  Government  took 
no  such  action.  It  simply  destroyed  the  dike  by  cutting 
this  underpass  with  no  authority  from  anyone  having 
the  right  to  grant  it.  Can  it  be  possible  that  this  Court 
is  holding  that  if  one  filed  such  a  petition  and  followed 
the  statute  he  would  have  the  duty  imposed  upon  him 
to  substitute  equal  protection,  but  if  he  does  the  act 
wrongfully  without  any  authority  from  any  source,  then 
there  is  no  such  duty  imposed?  Can  it  be  possible  that 
this  opinion  can  be  cited  as  authority  to  this  effect? 

The  opinion  in  the  same  paragraph  then  goes  on  to 

say: 

"Apparently  appellants  feel  the  government  owed 
a  duty  to  maintain  the  ring  embankment  for  the 
protection  of  the  inhabitants  of  District  No.  2." 

Most  certainly  we  so  feel.  Could  such  a  duty  be  imposed 
upon  the  Government  any  more  clearly  and  certainly 


37 

than  by  the  statute  already  referred  to  but  which  this 
Court  has  ignored? 

At  this  point  we  wish  to  refer  to  the  case  of  United 
States  vs.  Ure,  reported  in  Federal  Reporter,  2nd  Series, 
Vol.  225,  page  709.  This  is  an  opinion  reversing  the  District 
Court.  At  the  argument  in  this  case  when  this  was  called 
to  the  writer's  attention,  he  was  very  much  embarassed 
by  not  having  caught  it  although  it  was  reported  in  the 
last  advance  sheets  prior  to  the  argument.  We  find  this 
opinion  is  helpful  and  not  harmful  to  our  cause.  This 
opinion  holds  that  the  tort  claims  act  may  be  invoked 
on  a  negligent  or  wrongful  act  or  omission.  Then  the 
Court  recites  that  this  irrigation  ditch  was  inspected  twice 
daily  by  the  government  employees  and  there  was  no 
evidence  of  negligence.  The  damage  resulted  in  failure 
in  the  first  instance  to  line  the  ditch  with  concrete  in  one 
certain  spot.  The  Court  holds  as  we  understand  it,  that 
full  consideration  had  been  given  to  this  in  the  first 
instance  together  with  consideration  of  the  money  avail- 
able for  the  purpose  and  it  was  determined  that  it  was 
unnecessary  to  line  the  ditch  with  concrete  at  that  par- 
ticular place.  The  Court  recites  that  it  had  held  up  for  11 
years  and  considers  that  the  failure  to  line  this  ditch 
with  concrete  was  a  matter  of  discretion  and  not  wrongful 
for  which  the  government  was  not  responsible. 

We  are  fully  in  accord  with  this  decision.  It  is  obvi- 
ous, as  the  Court  said  in  its  opinion,  that  the  Court 
looked  to  the  record  and  not  to  the  opinion  or  findings 
of  the  District  Court  in  making  this  decision.  Now  if 
we  can  induce  the  Court  to  look  to  the  record  in  this 
case,  which  consists  of  a  meticulously  drawn  pre-trial 
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order  to  which  there  can  be  no  dispute  and  a  very  small 
amount  of  oral  testimony  in  which  there  was  little  or  no 
dispute,  then  it  will  feel  that  the  actions  of  the  govern- 
ment's agents  in  this  case  were  both  wrongful  and  negli- 
gent. If  the  Court  will  review  this  record,  it  will  find  that 
District  No.  2  relied  upon  this  Denver  Avenue  embank- 
ment as  its  western  protection  at  all  times  since 
1917  (R.  22,  26,  446,  251,  344,  347);  it  will  find  the 
District  had  an  express  agreement  for  the  mutual 
protection  and  benefit  of  the  County,  the  Highway  Com- 
mission and  the  two  Districts  under  which  this  embank- 
ment was  looked  upon  and  used  as  a  dike  (R.  28)  ;  it  will 
find  that  the  Government  agents  had  notice  of  this  ex- 
press agreement  and  that  it  took  its  land  expressly  sub- 
jected to  this  easement  (R.  472)  ;  it  will  find  that  the  dike 
was  destroyed  by  the  construction  of  the  underpass  and 
that  the  easement  for  District  No.  2  was  likewise  de- 
stroyed with  no  authority  whatsoever  (R.  48) ;  it  will 
find  that  this  underpass  was  desired  for  convenience 
only  and  that  it  was  not  necessary  (R.  48) ;  it  will  find 
that  the  government's  agents  were  willing  to  destroy 
the  protection  to  District  No.  2  for  their  own  personal 
convenience  and  to  subject  the  lives  and  property  of 
the  residents,  their  families,  their  children  congregated 
in  the  grade  school  and  all  of  their  investments  to  the 
great  hazard  which  was  followed  by  the  great  tragedy  of 
1948  and  the  complete  flooding  and  terrific  destruction 
of  the  appellants'  property  (R.  53) ;  it  will  find  that  the 
government's  agents  appropriated  this  same  embank- 
ment for  the  protection  of  its  own  dollar  investment  in 
District  No.  1  with  no  consideration  whatsoever  for  the 
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protection  of  District  No.  2  (R.  53);  it  will  find  that 
the  government's  own  witness,  Mr.  Turnbull,  testified 
that  the  destruction  of  this  dike  was  unsound  whether 
it  be  considered  as  a  primary  or  a  secondary  protection 
(R.  244)  ;  it  will  find  that  the  government's  own  engineer, 
Mr.  Dibblee,  in  filing  his  flood  and  completion  report, 
stated  that  Denver  Avenue  embankment  was  a  dividing 
levee  (R.  446)  and  recommended  that  this  underpass 
be  eliminated  (R.  454). 

As  we  see  it,  under  these  circumstances,  no  Court 
could  find  that  this  was  the  exercise  of  proper  discre- 
tionary power  or  could  find  that  it  was  anything  but  a 
wrongful  act. 

Now  as  we  go  further  and  can  induce  this  Court 
to  recognize  the  so  far  ignored  statutes  of  the  State  of 
Oregon,  it  will  find  that  when  this  dike  was  so  destroyed 
by  the  underpass,  the  government  was  expressly  sub- 
jected to  the  duty  of  providing  equal  protection  for  the 
residents  of  District  No.  2,  (ORS  551.140  -  OCLA  123- 
126).  In  the  case  of  Indian  Towing  Co.  vs.  United 
States,  350  U.S.  61,  the  U.  S.  Supreme  Court  held 
that  when  the  government  is  subjected  to  a  duty,  it  is 
negligent  in  not  fulfilling  that  duty  and  becomes  liable 
under  the  tort  claims  act.  Going  further,  the  Court  will 
find  that  when  the  government  took  the  property  on  the 
east  side  of  Denver  Avenue  for  the  purpose  of  building 
its  ring  dike,  the  property  was  subjected  to  the  easement 
of  District  No.  2  for  the  use  of  this  embankment  (R.  471- 
472).  It  follows  that  when  the  government  took  this 
property,  it  became  bound  with  the  duty  to  respect  and 
recognize  that  easement  and  not  to  destroy  it.  So  that 
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under  the  Indian  Towing  Co.  case  above  quoted,  it 
would  be  negligence  on  the  part  of  the  government  to 
destroy  this  easement;  of  course  it  would  also  be  wrong- 
ful; the  Court  will  also  find  that  two  of  the  government's 
agents,  employees  of  PHA,  secured  the  assistance  of  a 
government  engineer  and  recommended  that  the  ring 
dike  be  built  up  to  standard  so  that  it  would  give  pro- 
tection to  both  Districts  but  they  were  only  scolded  for 
their  interference  by  FPHA  (R.  349-363  and  R.  191-194). 
Under  all  of  these  circumstances,  there  can  be  no  question 
but  that  the  government  was  guilty  of  a  wrongful  act 
in  destroying  the  embankment  and  destroying  the  ease- 
ment and  that  it  was  guilty  of  negligence  in  not  fulfilling 
its  duty  in  providing  equal  protection  for  both  districts 
and  in  its  failure  to  recognize  and  protect  the  easement 
to  which  its  land  had  been  expressly  subjected. 

Now  we  ask  the  Court  in  all  humility,  in  view  of  the 
fact  that  all  of  the  legal  principles  involved  in  this  pro- 
ceeding are  favorable  to  the  appellants  and  in  view  of 
the  fact  that  all  their  assignments  of  error  were  directed 
to  the  29  contradictory,  unsupported  and  erroneous  find- 
ings of  the  District  Court;  can  these  appellants  possibly 
have  a  fair  hearing  by  the  process  of  eliminating  all  of 
these  assignments  of  error  by  the  adoption  of  the  29 
contradictory,  unsupported  and  erroneous  findings  of 
the  District  Court  and  the  ignoring  of  the  all  important 
statutes  of  the  State  of  Oregon? 

15.  The  opinion  in  this  case  is  then  wound  up  by 
the  statement  that: 

"*   *    *   the   ring   embankment  was   built  by   con- 
tractors and  the  underpass  was  also  built  by  con- 
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tractors  under  the  sole  supervision,  jurisdiction  and 
control  of  the  Oregon  State  Highway  Commission, 
consequently,  if  Drainage  District  No.  2  had  any 
claim  for  damages  such  claims  should  have  been 
pressed  against  the  contractors  and  the  Oregon 
State  Highway  Commission." 

The  facts  as  disclosed  by  the  "meticulous"  pre-trial 
order  are  that  the  FPHA,  a  government  agent,  was  given 
permission  by  the  State  Highway  Commission  to  cut 
an  underpass  through  private  property  over  which  it 
had  no  control,  destroying  the  easement  which  District 
No.  2  had  on  Denver  Avenue  embankment  and  which 
was  recognized  by  the  Government  in  condemning  the 
property  upon  which  the  ring  dike  was  built  subject  to 
this  easement.  The  same  record  shows  that  the  under- 
pass was  constructed  by  FPHA  and  not  by  the  State 
Highway  Commission. 

Thus  it  seems  this  Court  approves  the  appellee's 
contention  that  the  Highway  Commission  should  be 
liable  in  this  case  because  it  constructed  the  underpass 
which  was  not  the  fact.  The  Highway  Commission  takes 
the  position  that  it  did  not  construct  the  underpass,  it 
was  a  private  way.  It  could  not  be  done  without  the 
Highway  Commission's  consent.  But  under  the  statute 
it  was  up  to  the  appellee  to  also  procure  the  consent  of 
the  Court  and  District  No.  2  and  to  substitute  a  ring  dike 
with  equal  protection.  These  factual  statements  are  true. 
A  fine  example  of  "passing  the  buck". 

The  Government  had  notice  of  the  rights  of  District 
No.  2.  The  contract  was  in  the  deed  to  the  county  which 
had  been  duly  recorded  twice.   The  Government  took 
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its  land  expressly  subjected  to  this  easement.  Besides,  the 
physical  appearance  could  not  help  but  put  them  on 
notice  that  this  embankment  was  being  used  as  a  dike. 
(See  Appendix  A  App.  Br.). 

THE  PREDICAMENT  OF  THE  APPELLANTS 

Counsel  for  appellants  wish  to  again  express  their 
confidence  in  the  courts  and  the  integrity  of  the  judges 
and  we  still  have  full  confidence  that  this  Court  will 
grant  to  the  appellants  a  hearing  upon  the  issues  in- 
volved and  will  apply  the  facts  as  presented  in  the  record 
to  those  issues.  We  feel  that  if  that  is  done  there  can 
be  no  other  finding  than  that  the  appellants  were  en- 
titled to  recover.  But  even  if  they  are  not  entitled  to 
recover,  the  500  or  so  people  involved  will  feel  that  at 
least  the  Court  has  considered  their  contentions  and  the 
issues  involved  and  have  recognized  the  true  facts.  Then 
they  may  be  able  to  understand  the  decision. 

However,  their  loss  has  been  great.  Their  homes  and 
property  were  destroyed.  They  had  an  all  important 
specific  contract  for  the  protection  of  Denver  Avenue 
embankment  which  has  been  emasculated  and  ignored 
by  the  Court.  They  have  had  faith  in  the  Government's 
protection  but  this  faith  was  destroyed  when  the  Gov- 
ernment refused  and  failed  to  recognize  the  duty  im- 
posed upon  it  by  the  all  important  statute  to  provide 
equal  protection  when  the  embankment  was  destroyed. 
Mortgage  companies  refuse  to  make  loans  in  this  area 
since  1948  for  fear  of  floods  and  improvements  for  the 
most  part  are  now  more  or  less  at  a  standstill.  The  fu- 
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ture  for  this  district  is  bleak.  A  substitute  dike  for  Den- 
ver Avenue  embankment  is  both  a  physical  and  econom- 
ical impossibility.  There  is  no  confidence  in  the  Govern- 
ment being  required  to  perform  the  duty  imposed  upon 
it  by  the  Oregon  statute.  Their  express  contract  to  use 
Denver  Avenue  embankment  has  been  emasculated  and 
ignored.  Would  another  contract  suffer  the  same  fate? 
This  case  v/ould  seem  to  be  authority  for  the  Highway 
Commission  to  grant  a  permit  to  similarly  destroy  the 
dike  along  the  Columbia  River  over  which  the  Highway 
Commission  maintains  a  highway.  It  does  seem  to  be 
authority  for  the  proposition  that  anyone  can  destroy 
any  of  their  dikes  at  any  point  and  the  duty  to  protect 
against  it  is  transferred  to  and  falls  upon  the  district, 
not  the  wrongdoer. 

The  airport  located  in  Multnomah  District  No.  1  to 
the  east  is  currently  contemplating  the  spending  of 
several  hundred  thousand  dollars  for  the  construction 
of  a  cross  dike  for  its  protection  which  would  answer 
the  same  purpose  as  Denver  Avenue  embankment  af- 
forded Peninsula  District  No.  2.  If  that  is  done  will 
this  case  be  authority  for  someone  to  destroy  it  with  an 
underpass  with  immunity  because  he  has  no  reason  to 
anticipate  the  breaking  of  the  outside  dikes?  And  will 
the  duty  to  protect  against  any  such  underpass  fall  up- 
on the  district  and  not  the  wrongdoer? 

We  have  spoken  of  the  agreement  being  emasculated. 
Perhaps  we  should  elucidate. 

The  District  Court  in  quoting  the  contract  with  the 
County  substituted  asterisks  for  the  meat  upon  which 
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the  appellants  rely.  By  this  interpretation  the  contract 
is  left  perfectly  harmless  and  meaningless  so  far  as  the 
appellants'  contentions  and  rights  are  concerned.  Ob- 
viously the  best  contract  ever  written  could  be  emascu- 
lated in  the  same  manner  and  perhaps  made  to  say 
exactly  the  opposite  of  what  it  is  intended  to  say.  We 
refer  the  Court  to  Item  8,  page  IZ  to  76  of  appellants' 
brief  for  a  further  discussion. 

As  a  matter  of  fact  the  Plan  of  Reclamation  for 
Peninsula  District  No.  2  was  emasculated  by  the  District 
Court  in  the  same  manner.  By  quoting  sentences  here 
and  there  taken  from  the  entire  instrument  it  is  con- 
strued to  mean  just  the  opposite  of  what  was  intended 
and  was  clearly  provided.  We  refer  the  Court  to  Item 
1,  pages  37  to  49  for  a  more  complete  discussion. 

Then  the  District  Court  emasculated  appellants'  en- 
tire case  by  finding  that  the  breaking  of  the  Railway  fill, 
two  miles  to  the  west,  was  the  cause  of  the  flooding  of 
District  No.  2  and  eliminating  all  consideration  of  the 
facts  set  out  in  the  pre-trial  order  and  adopting  factual 
findings  completely  contradictory  thereto  and  not  sup- 
ported thereby. 

The  Honorable  James  Alger  Fee  wrote  his  second 

opinion  in  the  Vanport  cases,  Clark  v.  U.  S.,  13  FRD 

342  where  the  Court  said: 

"When  a  plaintiff  has  by  his  counsel  advised  the 
Court  and  defendant  of  the  theories  upon  which  he 
relies  and  has  given  account  of  these,  then  the 
Court  should  not  adopt  some  other  theory  of  re- 
covery, even  if  it  should  be  believed  that  such  a 
theory  was  more  applicable.  The  other  side  has 
also  a  right  to  rely  upon  the  theory  stated  by  the 
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counsel  for  the  plaintiff,  and  it  is  entire  (in)justice 
to  require  the  defendant  to  accept  some  theory  of 
law  propounded  by  the  Court  for  the  first  time  in 
the  opinion.  Likewise,  the  defense  in  these  cases 
very  carefully  sets  up  theories  of  defense.  Here 
also  the  same  considerations  prevail.  The  defendant 
should  be  bound  by  such  theories  as  well  as  the 
plaintiff,  and  the  Court  should  not  find  some  other 
ground  on  which  to  deflect  the  attack.  If  it  should 
be  believed  either  by  the  trial  judge  or  the  appel- 
late judges  that  the  theories  are  incorrect  and  do 
not  fit  the  facts,  then  the  case  should  be  remanded 
for  the  purpose  of  drafting  a  new  pre-trial  order 
and  these  things  should  then  be  set  forth.  In  this 
instance,  it  is  believed  that  the  pre-trial  order  cov- 
ers very  exactly  both  the  theory  of  recovery  and 
the  theories  of  defense." 

This  opinion  written  by  the  Honorable  Judge  Fee  we 
consider  to  be  very  well  written,  very  educational  and 
very  instructive.  We  assume  that  it  means  what  it  seems 
to  mean.  That  is,  when  the  plaintiff  sets  forth  his  issues 
and  theories  of  the  case  he  is  entitled  to  a  hearing  upon 
those  issues  and  the  Court  should  not  adopt  some  other 
theory,  either  for  the  plaintiff  or  for  the  defendant.  In 
the  instant  case  the  Court  has  adopted  its  theory  en- 
tirely different  from  either  the  plaintiff's  or  defendant's 
and  created  a  defense  for  the  defendant  that  was  never 
thought  of  by  the  defendant  itself  and  which  is  not 
available  to  it.  Certainly  it  is  not  taken  from  any  of  the 
pleadings,  any  of  the  contentions,  or  any  of  the  evidence. 
If  the  Court  can  adopt  some  other  theory  of  the  case 
than  is  presented  by  the  plaintiffs  or  defendants  and 
can  dismiss  the  case  without  trying  out  the  issues  pre- 
sented, then  these  words,  as  it  appears  to  us,  become 
meaningless. 
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SUMMARY 

Now  summing  up  the  issues  in  this  case  and  the 
evidence,  it  becomes  extremely  simple.  The  Denver 
Avenue  embankment  was  built  over  a  strip  of  ground 
317.6  feet  in  width.  Eigthy  feet,  or  approximately  one- 
fourth  of  this  belonged  to  the  county  and  the  balance 
of  approximately  three-fourths  belonged  to  the  land- 
owners. The  eighty  feet  was  conveyed  to  the  county  for 
the  consideration  for  their  agreement  to  build  this  em- 
bankment. It  is  obvious  from  the  instrument  and  from 
the  circumstances  that  this  embankment  was  to  be 
built  across  swamp  and  overflowed  land  for  a  bridge 
approach  and  that  the  surrounding  lands  were  to  be  re- 
claimed by  dikes.  It  was  considered  between  the  parties. 
Peninsula  Industrial  Company  and  the  County  that  this 
embankment  would  act  for  a  dual  purpose.  It  would 
provide  a  bridge  approach  for  the  all  important  inter- 
state highway  which  would  not  be  destroyed  by  the 
annual  high  water,  and  at  the  same  time  it  would  pro- 
tect the  land  on  either  side  from  overflow  from  either 
direction.  If  the  landowners  could  be  encouraged  to  re- 
claim the  land  on  either  side  this  would  lend  further 
protection  to  the  highway  fill  while  the  highway  fill 
would  be  protection  to  the  land  on  both  sides.  Therefore, 
this  arrangement  was  one  for  mutual  protection.  The 
parties  in  this  position  drew  an  instrument,  a  deed,  in 
which  this  contract  between  the  two  parties  was  very 
clearly  and  expertly  set  forth.  This  deed,  including  this 
agreement,  is  an  extremely  well-drawn  document.  There 
is  no  doubt  that  both  parties  expected  the  other  to  use 
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this  embankment,  the  county  for  the  purpose  of  main- 
taining a  highway  over  the  top,  the  landowners  for  the 
purpose  of  protecting  their  property  from  overflow,  a 
situation  that  was  for  their  mutual  benefit.  (Please  see 
map.  Appendix  A  App.  Br,). 

The  title  to  the  middle  strip  of  eighty  feet  was  taken 
over  from  the  county  by  the  Highway  Commission  but 
under  no  circumstances  could  it  take  over  more  than  the 
county  had  which  was  merely  a  right  to  maintain  the 
embankment  and  operate  a  roadway  thereover,  subject 
to  the  easement  of  the  landowners  to  use  the  embank- 
ment for  their  own  purposes,  which  very  obviously  was 
for  no  other  reason  than  to  protect  their  property  from 
floods. 

The  Government  condemned  the  property  adjoining 
this  embankment  on  the  east  in  the  area  of  the  under- 
pass, which  was  later  built,  subject  to  the  easement  of 
these  landowners  in  District  No.  2  to  use  this  embank- 
ment for  their  protection. 

The  Government  then,  through  FPHA,  cut  an  un- 
derpass through  this,  having  only  the  permission  of  the 
Highway  Commission  which  owned  only  eighty  feet  of 
the  317.6  feet  with  an  easement  on  the  balance  to  main- 
tain a  highway  over  the  top  thereof  and  subject  to  the 
easement  of  the  landowners  in  District  No.  2  to  use  the 
embankment  for  their  protection.  The  Highway  Com- 
mission under  these  circumstances  could  have  no  rights 
whatsoever  to  cut  such  an  underpass  themselves  or  to 
permit  it  to  be  done. 
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The  all  important  statute  in  the  State  of  Oregon  pro- 
hibits a  landowner  of  a  district  over  whose  ground  a 
dike  runs  from  destroying  the  dike  without  permission 
of  the  Circuit  Court  and  assuming  the  duty  of  substi- 
tuting other  protection  of  equal  value  to  the  satisfaction 
of  the  engineer  for  the  district.  This  all  important  stat- 
ute was  entirely  ignored  by  the  District  Court  and  en- 
tirely ignored  by  this  Court.  The  duty  imposed  upon 
the  Government  to  substitute  equal  protection  under 
the  express  and  clear  terms  of  this  statute  was  entirely 
ignored  in  both  courts. 

The  ring  dike,  when  it  was  built  by  the  Government, 
was  never  intended  for  the  purpose  of  living  up  to  this 
duty.  In  fact,  it  is  contended  by  the  defense  that  no  one 
was  authorized  to  do  anything  for  the  protection  of 
District  No.  2.  According  to  their  contentions  and  the 
evidence,  it  was  built  for  the  protection  of  their  own 
dollar  investment  in  District  No.  1  although  the  rights 
of  District  No.  1  and  the  rights  of  District  No.  2  were 
identical  and  stemmed  from  the  same  identical  instru- 
ment. This  ring  dike  concededly  was  insufficient  to  give 
District  No.  2  any  protection  because  it  had  defects  that 
were  not  apparent  to  the  layman's  eye  and  as  a  con- 
sequence residents  of  District  No.  2  continued  with  the 
improving  of  their  property,  continued  with  the  opera- 
tion of  their  grade  school  behind  this  dike,  continued  to 
live  in  their  homes  undoubtedly  depending  upon  the 
protection  which  they  assumed  was  given  by  this  ring 
dike.  The  ring  dike  was  shown  to  be  approximately  the 
same  size  as  outside  dikes  so  that  to  the  layman's  eye 
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it  afforded  equal  protection.  It  was  a  lure  and  a  trap 
only  for  the  residents  of  District  No.  2. 

These  are  the  facts  as  set  out  by  this  "meticulous" 
pre-trial  order.  These  are  the  facts  upon  which  the  entire 
issues  and  the  right  of  the  plaintiffs  to  recover  depend. 
The  case  cannot  properly  be  determined  without  the 
acknowledgment  and  the  consideration  of  these  issues 
and  these  facts,  neither  of  which  are  disputable. 

We  realize  this  case  has  become  quite  complicated 
and  confused.  Counsel  have  undoubtedly  failed  in  prop- 
erly presenting  it.  However,  we  feel  very  strongly  that 
regardless  of  our  failure  these  appellants  are  entitled  to 
a  hearing  on  the  issues  attempted  to  be  presented  for 
them  and  on  the  true  facts  as  set  out  in  the  pre-trial 
order.  We  respectfully  urge  the  reconsideration  of  this 
case  by  the  Court. 

Respectfully  submitted, 

Virgil  Crum, 

911  Portland  Trust  Building, 
Portland  4,  Oregon; 

Donald  C.  Walker, 

911  Portland  Trust  Building, 
Portland  4,  Oregon, 

Attorneys  for  Appellants. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern 
Division 

Cr.  11195 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JERRY  LEE  REESE, 

Defendant. 

INDICTMENT 

Violation:  Section  12(a),  Universal  Military  Train- 
ing and  Service  Act,  50  U.S.C.  App.  462(a). 

The  Grand  Jury  Charges : 

That  Jerry  Lee  Reese,  the  defendant  herein,  being 
a  male  citizen  of  the  age  of  24  years,  residing  in  the 
United  States  and  under  the  duty  to  present  him- 
self for  and  submit  to  registration  under  the  pro- 
visions of  Public  Law  759  of  the  80th  Congress, 
approved  June  24,  1948,  known  as  the  "Selective 
Service  Act  of  1948,"  as  amended  by  Public  Law 
51  of  the  82nd  Congress,  approved  June  19,  1951, 
known  as  the  "Universal  Military  Training  and 
Service  Act,"  hereinafter  called  "said  Act,"  and 
thereafter  to  comply  with  the  rules  and  regulations 
of  said  Act,  and  having,  in  pursuance  of  said  Act 
and  the  rules  and  regulations  made  pursuant 
thereto,  became  a  registrant  of  Local  Board  No.  11 
of  the  Selective  Service  System  in  the  City  of  Oro- 
ville,  County  of  Butte,  State  of  California,  which 
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said  Local  Board  No.  11  was  duly  created,  appointed 
and  acting  for  the  area  of  which  the  said  defendant 
is  a  registrant,  did,  on  or  about  the  26th  day  of 
February,  1954,  in  the  City  of  Oroville,  County  of 
Butte,  State  and  Northern  District  of  California, 
knowingly  fail  to  perform  such  duty,  in  that  he, 
the  said  defendant,  having  theretofore  been  duly 
classified  in  Class  I-O,  did  then  and  there  know- 
ingly refused  and  fail  to  comply  with  the  order  of 
his  said  Local  Board  No.  11  to  report  to  his  said 
Local  Board  No.  11  to  be  given  instructions  to  pro- 
ceed to  a  place  of  employment  designated  by  said 
Local  Board  No.  11  for  the  purpose  of  doing 
civilian  work  contributing  to  the  maintenance  of  the 
national  health,  safety  and  interest  as  provided  in 
the  said  Act  and  the  rules  and  regulations  made 
pursuant  thereto. 

A  True  Bill. 

/s/  FRITZ  KAMINSKY, 
Foreman. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  JAMES  S.  EDDY, 

Assistant  U.  S.  Attorney. 
Bail,  $1,000.00. 

/s/  OLFV^ER  J.  CARTER. 
[Endorsed] :     Filed  July  12,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT 
OF  ACQUITTAL 

May  It  Please  the  Court: 

Now  comes  the  defendant  and  moves  the  court  for 
a  judgment  of  acquittal  for  each  and  every  one  of 
the  following  reasons: 

1.  There  is  no  evidence  to  show  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment. 

2.  The  Government  has  wholly  failed  to  prove 
a  violation  of  the  Act  and  Regulations  by  the  de- 
fendant as  charged  in  the  indictment. 

3.  The  denial  of  the  ministerial  classification  is 
illegal,  arbitrary  and  capricious  because  the  draft 
boards  employed  artificial  standards  in  determining 
what  constitutes  a  minister  of  religion  within  the 
meaning  of  the  Act  and  Regulations;  and  they  did 
not  follow  the  definition  of  the  term  used  in  the 
Act  and  Regulations  in  determining  the  claim  of 
the  defendant  as  a  minister  of  religion. 

4.  The  denial  of  the  ministerial  classification  by 
the  draft  boards  was  arbitrary  and  capricious  in 
that  they  held  that  the  performance  of  secular  work 
by  the  defendant,  alone,  without  determining 
whether  it  was  his  avocation  and  used  his  perform- 
ance of  secular  work  to  defeat  illegally  his  minis- 
terial status  because  the  undisputed  evidence 
showed  that  he  is  not  engaged  in  secular  work  as 
a  main  business  but  only  incidentally  to  his  main 
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work  of  the  ministry,  and  that,  according  to  the 
Act  and  Regulations  he  is  regularly  and  custom- 
arily engaged  in  teaching  and  preaching  the  doc- 
trines and  principles  of  a  recognized  church  and 
pursues  such  preaching  work  as  his  vocation  and 
does  not  preach  incidentally  to  the  performance  of 
any  secular  work;  and,  therefore,  the  draft  board 
order  is  illegal,  contrary  to  law  and  without  basis 
in  fact. 

5.  The  denial  of  the  claim  for  exemption  as  a 
minister  of  religion  by  all  of  the  draft  boards,  and 
each  of  them,  is  without  basis  in  fact,  arbitrary, 
capricious  and  contrary  to  law. 

6.  The  order  of  the  local  board  for  defendant  to 
perform  civilian  work  at  the  Los  Angeles  County 
Department  of  Charities  and  sections  1660.1  and 
1660.20  of  the  Selective  Service  regulations  are  in 
conflict  with  the  Act,  because  the  work  is  not  na- 
tional or  federal  work  as  required  by  the  Universal 
Military  Training  and  Service  Act. 

7.  The  Act,  as  construed  and  applied  by  the 
regulations  and  the  order,  calls  for  a  private  non- 
federal labor  draft  for  the  performance  of  services 
that  are  not  exceptional  or  related  to  the  National 
defense,  in  violation  of  the  Thirteenth  Amendment 
to  the  United  States  Constitution. 

8.  The  Act,  as  construed  and  applied  by  the 
regulation  and  order,  is  unconstitutional  because  it 
deprives  the  defendant  of  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution. 
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9.  Section  462  (a)  of  the  Act,  Part  1660  of  the 
regulation  insofar  as  they  have  been  construed  and 
applied  to  the  defendant  are  an  unreasonable 
abridgment  of  his  right  of  property  contrary  to  the 
Fifth  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 

10.  Sections  1660.20  (d)  and  1660.30  of  Part 
1660  of  the  Regulations  are  contrary  to  the  First, 
Fifth,  Thirteenth  and  Fourteenth  Amendments  to 
the  United  States  Constitution. 

11.  The  draft  board  lost  jurisdiction  to  order 
appellant  to  report  for  induction  because  he  was 
denied  procedural  due  process  of  law  in  that  the 
Department  of  Justice  illegally  deprived  him  of 
his  right  to  an  investigation,  hearing,  report  and 
recommendation  upon  his  claim  for  classification 
as  a  conscientious  objector,  contrary  to  Section 
1626.25  of  the  Selective  Service  Regulations  and 
Section  6  (j)  of  the  act. 

12.  The  local  board  upon  personal  appearance 
deprived  appellant  of  a  full  and  fair  hearing  when 
it  denied  appellant  the  right  to  discuss  further  his 
claim  for  classification  as  a  minister  after  he  said 
that  he  was  educated  in  a  manner  different  from 
the  orthodox  clergy,  which  was  in  violation  of  his 
rights  guaranteed  by  the  regulations,  the  act,  and 
the  Fifth  Amendment. 

13.  Defendant  was  denied  procedural  due  proc- 
ess in  that  the  local  board  failed  to  have  available 
an  Adviser  to  Registrants  and  to  have  posted  con- 
spicuously, or  any  place,  the  names  and  addresses 
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of  such  advisers,  as  required  by  the  Regulations, 
and  to  the  defendant's  prejudice. 

14.  The  local  board  abused  its  discretion  by  arbi- 
trarily refusing  to  reopen  appellant's  classification 
on  two  occasions,  namely,  November  4,  1953,  and 
February  23,  1954,  when  he  presented  evidence, 
which,  if  true,  required  reclassification  and  in  fail- 
ing, on  each  occasion  to  forward  the  file  to  the 
Appeal  Board  after  its  refusal  to  reopen  the  classi- 
fication. 

15.  The  local  board  upon  personal  appearance 
deprived  appellant  of  a  full  and  fair  hearing  when 
it  limited  appellant  to  5  minutes  to  discuss  further 
his  claim  for  classification  as  a  minister,  which  was 
in  violation  of  his  rights  guaranteed  by  the  regula- 
tions, the  act,  and  the  Fifth  Amendment. 

Respectfully  submitted, 

/s/  J.  B.  TIETZ. 

[In  pencil  following  signature.]  16.  Reese  not 
given  opportunity  to  submit  jobs  which  he  would 
do.  (SS  152  see.) 

[Endorsed]:     Filed  September  8,  1954. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER— OCTOBER  4,  1954 

This  case  came  on  regularly  this  day  for  ruling, 
on  Motion  for  Judgment  of  Acquittal  and  on 
Merits  of  the  Case  tried  before  this  Court  sitting 
without  a  jury  on  8th  day  of  September,  1954. 
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Defendant  present  in  pro  per  having  previously 
waived  presence  of  J.  B.  Tietz,  Esq.,  his  attorney. 
James  S.  Eddy,  Esq.,  AUSA,  present  on  behalf  of 
the  U.  S. 

It  Is  Ordered  that  the  Motion  for  Judgment  of 
Acquittal  be,  and  the  same  is,  hereby  Denied,  and 
that  the  defendant  be,  and  is,  adjudged  Guilty  as 
charged  in  the  Indictment. 

It  Is  Further  Ordered  that  the  defendant  be 
allowed  to  remain  on  bail  heretofore  posted,  and 
that  the  matter  of  pronouncement  of  Judgment  and 
Sentence  be,  and  the  same  is,  hereby  continued  to 
the  12th  day  of  October,  1954,  at  the  hour  of  9:30 
a.m.  before  Oliver  J.  Carter,  District  Judge  in  San 
Francisco,  California. 


United  States  District  Court  for  the  Northern 

District  of  California,  Northern  Division 

No.  11195 

UNITED  STATES  OF  AMERICA, 

vs. 
JERRY  LEE  REESE 

JUDGMENT  AND  COMMITMENT 
On  this  12th  day  of  October,  1954,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  with  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  finding  of 
guilty  of  the  offense  of  violation  of  Section  12(a), 
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Universal  Military  Training  and  Service  Act,  50 

U.S.C.  App.  462(a). 

(Defendant  Jerry  Lee  Reese  did,  on  or  about 
February  26,  1954,  at  Oroville,  California, 
knowingly  refuse  and  fail  to  comply  with  the 
order  of  Local  Board  No.  11  of  the  Selective 
Service  System  at  Oroville,  California,  to  re- 
port to  said  Local  Board  No.  11  to  be  given 
instructions  to  proceed  to  a  place  of  employ- 
ment designated  by  said  Local  Board  No.  11 
for  the  purpose  of  doing  civilian  work  con- 
tributing to  the  maintenance  of  the  national 
health,  safety  and  interest), 

as  charged  in  the  indictment  (single  count) ;  and 
the  court  having  asked  the  defendant  whether  he 
has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  One  (1)  Year  and  One  (1)  Day. 

Ordered  that  the  defendant  be  granted  a  stay  of 
execution  of  judgment  for  period  of  twenty-four 
(24)  hours. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
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that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

The  Court  recommends  commitment  to  an  institu- 
tion to  be  designated  by  the  U.  S.  Attorney  General. 

[Endorsed]:     Filed  October  19,  1954. 
Entered  October  20,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Appellant,   Jerry  Lee   Reese,   resides  at   Florin, 
California.  Appellant's  Attorney,  J.  B.  Tietz,  main- 
tains his  office  at  534  Douglas  Building,  257   So. 
Spring  Street,  Los  Angeles  12,  California. 

The  offense  was  failing  to  proceed  to  a  place  of 
employment  designated  by  his  local  board,  contrary 
to  U.  M.  T.  &  S.  Act,  Title  50  App.,  Sec.  462  (a). 

On  October  12th,  1954,  after  a  verdict  of  Guilty 
the  Court  sentenced  the  appellant  to  confinement  in 
an  institution  to  be  selected  by  the  Attorney  Gen- 
eral for  one  year  and  one  day. 

I,  J.  B.  Tietz,  appellant's  attorney,  being  author- 
ized by  him  to  perfect  an  appeal,  do  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  above-stated  judgment. 

/s/  J.  B.  TIETZ, 

Attorney  for  Appellant. 

[Endorsed]  :     Filed  October  12,  1954. 
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[Title  of  District  Court  and  Cause.] 

EXTENSION  OF  TIME 

For  good  cause  shown,  defendant  is  hereby  given 
60  additional  days,  to  and  including  January  21, 
1955,  to  prepare  and  docket  the  record  on  appeal. 

Dated:  November  8,  1954. 

/s/  OLIVER  J.  CARTER, 
Judge. 

[Endorsed] :    Filed  November  8,  1954. 


In  the  United  States  District  Court  in  and  for  the 

Northern    District    of     California,     Northern 

Division 

No.  11195 

UNITED  STATES, 

Plaintiff, 

vs. 

JERRY  LEE  REESE, 

Respondent. 

TESTIMONY  OF  WITNESSES 
September  8th,  1954 

DORIS  J.  PROUTY 

called  to  the  witness  stand,  having  first  been  duly 
and  regularly  sworn  by  Mr.  Cyr  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth 
in  the  matter  of  her  testimony,  testifies  as  follows: 

Mr.  Cyr:    Will  you  spell  the  last  name? 
Mrs.  Prouty:     P-r-o-u-t-y. 

Mr.   Cyr:     Doris  J.  Will  you  take  the  witness 
stand  ? 
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(Testimony  of  Doris  J.  Prouty.) 
By  Mr.  Eddy: 

Q.  You  have  given  us  your  name,  Mrs.  Prouty. 
What  is  your  address,  please'? 

A.     Route  5,  Box  1045,  Oroville. 

Q.  And  are  you  the  Clerk  of  Local  Board  11  of 
:he  Selective  Service  System'?  A.     Yes. 

Q.  And  as  such  Clerk,  are  you  the  custodian  of 
:he  records  of  that  Board?  A.     Yes. 

Q.  Have  you  brought  certain  records  with  you 
:oday  %  A.     Yes. 

Q.     What  records  are  they  ? 

A.  It  is  the  complete  file  and  cover  sheet  for  the 
iefendant,  Jerry  Lee  Reese. 

Q.  And  is  Jerry  Lee  Reese  a  registrant  with 
Local  Board  11?  A.    Yes.  [1*] 

Q.     Do  you  know  him?  A.     Yes. 

Q.     Is  he  present  in  Court?  A.     Yes. 

Q.     Is  he  sitting  over  there  with  his  Attorney? 

A.     Yes. 

Q.  Were  these — was  this  file  kept  regularly  in 
;he  regular  course  of  business  of  Local  Board  11? 

A.    Yes. 

Q.     May  I  see  it,  please  ?  A.     Yes. 

Mr.  Eddy:  May  it  please  the  Court,  we  have 
Dhotostated  this  file,  but  the  trial  date  was — they 
ire  still  being  developed,  and  I  intend  to  offer  this 
n  evidence,  and  ask  the  Court's  leave  that  when  the 
Dhotostated  copy  is  ready,  it  may  be  substituted  for 
;he  original  copy. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
rranscript  of  Record. 
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(Testimony  of  Doris  J.  Prouty.) 

Judge  Carter :  Do  you  have  any  objection  to  that, 
Mr.  Tietz'? 

Mr.  Tietz:     No  objection. 

Judge  Carter:  All  right,  then,  the  original  will 
be  taken  in  evidence  as  defendant's  Exhibit  Number 
One.  The  whole  file? 

Mr.  Eddy:     The  whole  file. 

Judge  Carter :  Well,  when  the  photostatic  copies 
have  been  prepared,  they  may  be  substituted  in  lieu 
of  the  original.  [2]  Now  the  whole  file  is  in  evi- 
dence, and  you  may  refer  to  such  part  as  you 
wish  to. 

]Mr.  Eddy:  Very  well,  your  Honor.  May  I  ask 
the  clerk  if — what  classification  this  registrant 
bears  with  the  Local  Board  11  at  this  time? 

A.     (By  Mrs.  Prouty)  :    1-0  classification. 

Q.  And  does  the  file  reveal  when  he  was  so 
classified?  A.     Yes. 

Q.    Will  you  give  me  that  date,  please? 

A.     January  tenth,  1952. 

Q.    And  was  he  notified  of  this  classification? 

A.     Yes. 

Q.     When  was  he  so  notified? 

A.     January  fourteenth,  1952. 

Q.  Did  he  take — does  the  file  reveal  if  he  took 
any  appeal  from  this  classification? 

A.     No,  he  did  not. 

Q.  Does  the  file  reveal  if  he  was  ordered  to  re- 
port to  Local  Board  11  to  do  work  of  national  im- 
portance on  or  about  the  fifteenth  day  of  February, 
1954?  A.    Yes,  it  does. 
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(Testimony  of  Doris  J.  Prouty.) 

Q.  What  is  there  in  the  file  that  would  indicate 
that? 

A.  There  is  the  SS  form  153,  the  order  to  report 
for  civilian  work,  and  statement.  [3] 

Q.     Was  that  mailed  to  him  ?  A.     Yes. 

Q.     Who  mailed  it? 

A.     Local  Board — I  did. 

Q.     Did  you  mail  it?  A.     Yes. 

Judge  Carter:    What  was  that  sent? 

A.     September  fifteenth,  1954. 

Q.  (By  Mr.  Eddy)  :  And  does  the  file  contain 
that  communication  from  him  in  response  to  this 
order  to  report  for  work  of  national  importance? 

A.  Yes.  On  February  twenty-sixth,  1954,  we  re- 
ceived his  letter  acknowledging  the  receipt  of  the 
order,  and  his  statement  that  he  couldn't  accept  the 
job. 

Q.     Did  he  give  you  reasons? 

A.  Yes.  He  says,  "I  cannot  conscientiously  ac- 
cept any  job  that  will  interfere  with  my  God-given 
duties."  Do  you  want  me  to  read  the  whole  letter? 

Q.     No.  Does  he — when  was  this  letter  received? 

A.     February  twenty-sixth,  1954. 

Q.  And  was  this  before  or  after  the  day  on  which 
he  was  supposed  to  report? 

A.  This  was  after,  as  he  was  ordered  to  report 
on  the  twenty-fifth  day  of  February. 

Q.     You  received  this  on  the  following  day?  [4] 

A.    Yes. 

Q.     This  was  received,   then,   eleven  days  after 
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(Testimony  of  Doris  J.  Prouty.) 

the  order  was  mailed  to  him,  and  one  day  after  he 

was  supposed  to  report,  is  that  right? 

A.     Yes. 

Q.     Does  he  make  any  other  claim  in  this  letter? 

A.     Yes. 

Q.     What  does  he  claim? 

A.  He  says,  "I  was  appointed  to  a  more  impor- 
tant position  in  my  church.  This  appointment  is  to 
the  position  of  Assistant  Congregational  Servant. 
This  position  increases  my  field  of  ministry,  the 
time  spent  and  the  people  served.  In  addition  to 
this  new  position,  I  still  have  the  duties  outlined  to 
you  in  a  previous  letter." 

Q.  Is  this  the  first  time  he  notified  the  board 
that  he  had  been  appointed  to  that  particular  posi- 
tion in  the  church?  A.     Yes. 

Q.  Now,  did  the  Board  respond  to  that  portion 
of  his  letter  received  on  the  twenty-sixth  of  Feb- 
ruary ? 

A.  Not  to  that  portion,  because  he  had  already 
been  ordered. 

Q.     Well,  did  you  not  write  him  a  letter? 

A.  Yes — oh,  yes,  we  acknowledged  receipt  of  his 
letter,  and  wrote  to  him.  [5] 

Q.  Yes.  Well,  will  you  find  that  letter  and  read 
it  to  the  Court? 

A.  "This  is  to  acknowledge  receipt  of  your  let- 
ter which  was  received  this  date.  The  local  board 
is  without  authority  to  reopen  your  classification, 
since  you  were  ordered  to  report  for  civilian  work 
in  lieu  of  induction.  The  SSS  form  1953,  Order  to 


United  States  of  America  17 

(Testimony  of  Doris  J.  Prouty.) 
Report  for  Civilian  Work,  was  mailed  February 
fifteen,  1954,  reporting  date  was  February  twenty- 
five,  1954.  Since  you  failed  to  report,  your  complete 
file  is  being  forwarded  to  California  State  Head- 
quarters for  Selective  Service,  according  to  Selec- 
tive Service  Regulations  1660.30.  Very  truly  yours, 
Local  Board  11." 

Q.  Now,  in  addition  to  his  letter  received 
February  twenty-sixth,  had  this  registrant  at  any 
time  made  a  request  for  reopening  of  his  classifica- 
tion ?  A.     Yes. 

Q.    And  when  was  that? 

Mr.  Tietz:     February  thirty. 

Q.     (By  Mr.  Eddy)  :    It  was  in  July  of  1953? 

A.     (By  Mrs.  Prouty)  :     Yes. 

Judge  Carter:  It  would  be  subsequent  to  that 
time,  wouldn't  it? 

Mr.  Eddy :     No,  this  was  in  1954. 

Judge  Carter :  On  this  February  twenty-sixth,  it 
was  '54? 

Mr.  Eddy:     Yes,  your  Honor.  [6] 

A.  (By  Mrs.  Prouty) :  Yes,  this  one  is  October 
22,  1953,  he  wrote  requesting  a  consideration. 

Q.  (By  Mr.  Eddy)  :  What  grounds  did  he  urge 
upon  the  Board  at  that  time  ? 

A.  He  states  that  he  cannot  accept  the  work, 
and  ' '  I  hold  a  position  that  is  termed  as  Area  Study 
Conductor.  My  duties  in  connection  with  this  posi- 
tion entail  teaching  an  educational  class  of  forty 
persons  every  Wednesday  from  7:30  to  8:30  p.m. 
This  is  a  Bible  study,  and  the  public  is  invited.  Also 
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(Testimony  of  Doris  J.  Prouty.) 
on  Saturday  and  Sunday  at  9 :30  a.m.  I  have  charge 
of  this  same  group  and  direct  it  in  our  preaching 
activity  from  house  to  house  for  two  hours  each  of 
these  mornings.  At  this  time  I  also  train  newly 
interested  persons  in  proper  methods  of  preaching 
the  good  news  of  God's  kingdom  to  individuals  at 
their  homes.  In  addition  to  this,  on  Monday  eve- 
nings at  6:45  I  aid  several  members  of  the  group, 
if  it  is  not  under  my  direction,  in  starting  home 
Bible  studies  with  people  they  have  contacted  in 
their  house  to  house  preaching  activities. ' ' 

Q.     What  was  his  classification  at  that  time"? 

A.     He  was  1-0. 

Q.  Did  he  ever  make  a  request  for  a  deferment 
on  the  basis  he  was  an  apprentice? 

A.     Yes,  he  did. 

Q.     Wlien  did  he  make  that? 

A.  This  was  received  October  27th,  1952,  by  the 
local  board. 

Q.  And  what  action  was  taken  on  that  [7]  re- 
quest ? 

Judge  Carter :  What  was  the  request  on  October 
twenty-seventh  ? 

Q.     (By  Mr.  Eddy):     What  was  that  request? 

A.  It  was  a  request  for  a  deferment  to  be  an  ap- 
prentice bricklayer. 

Q.     And  what  action  was  taken  on  that  request? 

A.  A  Board  meeting  was  held,  and — on  July  the 
ninth,  1953,  and  this  form  he  mailed  in  was  con- 
sidered, and  was  not  acted  upon  by  the  Board;  but 
it  was  considered. 
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(Testimony  of  Doris  J.  Prouty.) 

Q.  What  action  was  taken  with  respect  to  his 
request  for  a  reopening  in  1953  *?  Because  he  was 
an  Area  Bible  teacher? 

A.  Yes.  A  Board  meeting  was  held,  and  at  the 
Board  meeting  his  complete  file  was  reviewed,  and 
new  evidence  was  considered,  and  the  Board  re- 
tained him  in  the  1-0  classification. 

Q.     In  the  1-0  classification?  A.     Yes. 

Mr.  Eddy:     No  further  questions. 

Mr.  Tietz:     No  cross-examination. 

Mr.  Eddy:     You  may  step  down. 

Judge  Carter:  Will  you  step  down,  please,  Mrs. 
Prouty  % 

(Thereupon  the  witness  leaves  the  stand.) 

Mr.  Eddy:  No  further  evidence,  your  Honor. 
The  Government  rests. 

Judge  Carter:  Mr.  Tietz,  you  will  stipulate  that 
the  [8]  defendant  refused  to  report  for  the  work 
that  he  was  ordered  to  do  in  SS  form  1953  on 
February  fourteen,  1954? 

Mr.  Tietz:     Yes,  sir. 

Judge  Carter:  There  is  no — would  be  no  point 
on  that  at  all — that  is,  there  will  be  no  contest  of 
that  fact? 

Mr.  Tietz:    Not  on  that  fact,  no. 

Judge  Carter:  All  right.  The  Government  rests. 
Now,  do  you  wish  to  have  your  motion  for  judg- 
ment put  on  trial  now? 

Mr.  Tietz:  Yes,  sir,  and  I  would  like,  unless  the 
Court  wishes  otherwise,  to  argue  that  point  now. 
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Judge  Carter:  All  right.  The  motion  will  be 
filed  on  that  point.  Well,  on  those  grounds,  you 
may  argue,  Mr.  Tietz. 

(Thereupon  ensued  an  argument  by  Mr. 
Tietz  upon  the  motion,  after  which  the  Court 
was  recessed  from  11:58  a.m.  to  1:30  p.m.) 

Mr.  Tietz:  The  defendant  would  like  to  call 
Colonel  Henderson  as  our  witness. 

WALTER  H.  HENDERSON 

called  to  the  witness  stand,  having  first  been  duly 
and  regularly  sworn  by  Mr.  Cyr,  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth 
in  the  matter  of  his  testimony,  testifies  as  follows: 

Q.     (By    Mr.     Cyr) :      Your    first    name,     [9] 
Colonel? 
A.    Walter  H.  Henderson. 
Mr.  Cyr:     Take  the  witness  stand. 

By  Mr.  Tietz: 

Q.  Colonel,  would  you  please  state  your  rank 
and  your  occupation? 

A.  Lieutenant  Colonel  Walter  H.  Henderson, 
Civilian  Manpower  Division,  State  Headquarters, 
Selective  Service,  California. 

Q.  Your  duties  require  you  to  have  a  certain 
degree  of  familiarity  with  the  Selective  Service 
regulations?  A.     They  do. 

Q.  And  at  all  times  concerned  in  this  particular 
case — that  is,  the  years  1951,  1952  and  1953,  there 


United  States  of  America  21 

(Testimony  of  Walter  H.  Henderson.) 
was  a  regulation  in  effect,  Number  1604.41,  that  re- 
quired local  boards  to  have  one  or  more  advisers 
to  registrants,  and  to  have  the  names  and  addresses 
of  those  advisers  posted  in  a  conspicuous  place  in 
the  Board  office? 

A.  There  was  a  section  of  regulations  in  effect 
during  that  period  which  provided  for  the  appoint- 
ment of  advisers  to  registrants.  I  don't  recall  the 
Qumber  of  it. 

Judge  Carter:  Are  you  talking  about  the  Code 
3f  Federal  Regulations'? 

A.     1604.41. 

Mr.  Eddy:  May  it  please  the  Court,  I  think  the 
Code  of  Federal  Regulations  speaks  for  itself. 

Judge  Carter:  I  don't  know  whether  it  does  or 
aot.  [10] 

Mr.  Tietz:  Well,  I  thought  it  v^ould  be  helpful 
[f  we  w^ould  establish  that  that  particular  regula- 
tion has  not  been  at  any  time  suspended.  Isn't  it  a 
fact.  Colonel,  that  the 

Judge  Carter:  If  there  is  an  objection,  I  will 
entertain  it. 

Mr.  Eddy:  I  will  object  to  the  opinion  of  this 
*vitness  as  to  the  law. 

Judge  Carter :  Well,  if  he  wants  to  know  if  there 
aas  been  any  change  in  it,  and  wants  to  loiow  how 
ong  it  has  been  in  effect,  you  may  go  into  that; 
3ut  as  to  the  law  itself,  that  is  a  question  for  the 
Court;  but  as  to  whether  it  was  in  effect  and 

Mr.  Tietz:  Would  you  answer  the  question, 
Colonel? 
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A.  (By  Colonel  Henderson)  :  Would  you  state 
the  question  again'? 

Mr.  Eddy:  Would  you  like  to  see  a  copy  of  that 
regulation  ? 

Judge  Carter:  You  wanted  to  know  how  long 
that  regulation  was  in  effect,  is  that  the  point? 

Mr.  Tietz:  I  want  to  establish  by  this  witness 
that  this  particular  regulation  has  never  added  a 
comma  in  the  version  that  was  in  effect  in  '51,  '52 
and  '53,  and  that  any  version  available  to  the  Court 
— the  Court  generally  has  the  1949  version — would 
be  useful  to  the  Court. 

Judge  Carter:  Well,  has  there  been  any  change 
in  [11]  those  years'? 

A.  (By  Colonel  Henderson)  :  None  that  I  can 
recall. 

Q.  (By  Mr.  Tietz)  :  Do  your  duties  involve  an 
inspection  or  some  degree  of  supervision  of  Local 
Board  Number  11,  California? 

A.     Not  directly. 

Q.     Are  you  familiar  with  their  operations? 

A.     No,  I  can't  say  that  I  am. 

Q.  Can  you  tell  us  of  your  own  knowledge 
whether  or  not  this  Local  Board  has  ever  had  an 
advisor  to  registrants  as  designated  in  1604.41  ? 

A.  Yes,  there  are  two  advisors  to  registrants 
appointed  to  that  Local  Board. 

Q.     Under  Section  1604-41? 

A.  So  I  understand  from  the  personnel  records 
of  the  State  Headquarters,  yes. 
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Q.  Well,  were  these  advisors  for  this  Local 
Board  in  1951,  '52  and  '53? 

A.  As  I  recall,  their  appointments  were  made  in 
1950. 

Q.  Do  you  know  if  they  were  serving  in  1951, 
'52  and  '53? 

A.  Well,  I  can  only  judge  on  the  record,  and 
according  to  that,  their  appointments  were  still  in 
effect  during  those  years,  yes. 

Mr.  Tietz:     That's  all.  [12] 

Judge  Carter:     Any  further  questions'? 

Mr.  Eddy:     No  further  questions. 

Mr.  Tietz:  Thank  you,  very  much,  Colonel.  The 
defendant  will  call  the  clerk  of  the  Local  Board, 
Miss  Prouty. 

Mr.  Cyr:  Let  the  record  show  this  vdtness  here 
heretofore  been  sworn,  and  her  name  is  Doris  J. 
Prouty.  Will  you  take  the  witness  stand? 

DORIS  J.  PROUTY 

resumes  the  witness  stand. 

By  Mr.  Tietz: 

Q.  Miss  Prouty,  will  you  give  us  the  name  or 
names  of  the  advisors  to  registrants  of  your  Local 
Board  ? 

A.     (By  Mrs.  Prouty)  :    Albert  King. 

Q.     Would  you  spell  that,  please? 

Judge  Carter:  Former  Assemblyman  Albert 
King.  He  is  an  attorney-at-law  in  Oroville.  He  used 
to  be  the  Assemblyman  in  that  district;  although 
I  don't  know  if  it  is  Albert  H. 
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A.  (By  Mrs.  Prouty):  Albert  H.,  I  think  it 
is.  K-i-n-g. 

Mr.  Tietz :  I  have  been  dumbfounded  by  the  fact 
that  there  have  been  advisors  to  any  Local  Board  in 
California. 

Judge  Carter:  That  is  the  same  Albert  King  I 
am  speaking  of? 

A.  (By  Mrs.  Prouty)  :  Yes,  he  is  a  very  popu- 
lar attorney. 

Q.  (By  Mr.  Tietz) :  Was  he  the  ad\isor  in  1951, 
'52  and  [13]  '53? 

A.  So  far  as  I  knew,  yes.  Since  I  have  been 
there,  anyway. 

Q.  Do  you  have  a  bulletin  board  in  your  local 
board  office? 

A.  I  wouldn't  exactly  call  it  a  bulletin  board,  but 
we  do  have  forms  posted  on  the  board. 

Q.  You  have  a  place  where  you  post  the  requests 
of — changes  in  classification,  and  listing  registrants, 
and  such?  A.     Yes. 

Q.  Is  that  the  only  place  where  you  post  infor- 
mation to  the  public?  A.    Yes. 

Q.  Have  you  during  all  of  1951,  '52,  '53  had  the 
name  and  address  of  Albert  King  posted  there? 

A.     No. 

Q.     Has  it  ever  been  posted,  to  your  knowledge? 

A.     Not  to  my  knowledge,  no. 

Q.     It  isn't  posted  now?  A.    No. 

Q.     It  wasn't  posted  in  '52  or  '53?  A.     No. 

Mr.  Tietz:     That's  all. 

Judge  Carter:     Any  questions,  Mr.  Eddy? 
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Mr.  Eddy:  Mrs.  Prouty,  have  you  ever  assisted 
registrants  [14]  in  the  preparation  of  their  forms 
and  questionnaires? 

Mr.  Tietz:    I  will  object.  That  is  immaterial. 

Judge  Carter:     Will  you  repeat  the  question*? 

Mr.  Eddy:  Certainly.  I  am  asking  this  clerk  if 
she  has  ever  assisted  registrants  in  the  preparation 
of  their  forms  and  questionnaires. 

Judge  Carter:  I  will  sustain  the  objection.  That 
is  immaterial. 

Mr.  Eddy:  Your  Honor,  if  this  witness  were 
permitted  to  answer  the  question,  I  believe  I  can 
show  that  the  function  which  was  intended  to  be 
performed  by  these  advisors  to  registrants  were 
performed  by  this  clerk  and  by  members  of  the 
board. 

Judge  Carter:  Well,  of  course,  that,  I  don't 
think,  is  the  answer  to  the  regulation  if  the  regula- 
tion applies  in  the  manner  in  which  it  should.  Per- 
haps I  should,  out  of  an  overabundance  of  caution, 
permit  the  testimony  to  be  taken,  and  then  grant 
your  motion  to  strike  it,  and  then  if  I  am  not 
around,  you  can  take  it  up,  Mr.  Eddy;  so  I  will, 
subject  to  a  motion  to  strike,  permit  you  to  take  the 
testimony,  and  if  I  am  not  around,  there  will  be 
something  in  the  error  to  be  corrected. 

Mr.  Eddy :    Will  you  answer  the  question,  please  ? 

Judge  Carter:  He  wants  to  know  if  you  as- 
sisted applicants — registrants.  [15] 

A.     (By  Mrs.  Prouty)  :    Yes,  I  do. 
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Q.  Do  you  know  if  members  of  Local  Board 
Number  11  have  assisted  registrants  similarly? 

Mr.  Tietz:     Same  objection. 

Judge  Carter:     Same  ruling. 

A.  (By  Mrs.  Prouty)  :  To  my  knowledge,  they 
haven't  helped  any  registrants  fill  out  any  forms. 
I  always  help  them  in  the  local  board. 

Q.  (By  Mr.  Eddy) :  Have  you  advised  any 
registrants  as  to  their  rights  and  liabilities  under 
the  Selective  Service  law?  A.     Yes. 

Q.     Do  you  know  who? 

Mr.  Tietz:     Continue  the  objection. 

Judge  Carter :    Yes,  it  will  be  to  the  full  amount. 

Q.  (By  Mr.  Eddy)  :  Do  you  know  if  any  mem- 
bers of  the  board  have  similarly  advised  registrants 
as  to  the  liabilities  and  rights  under  the  Selective 
Service  law? 

A.  Since  I  have  been  clerk,  I  don't  believe  the 
local  board  members  or  the  appealing  have  done  any 
advising  on  their  own.  I  have  had  several  telephone 
calls  from  the  same,  many  for  the  regulations,  and 
giving  the  information  that  a  registrant  has  taken 
to  them. 

Q.  Were  members  of  the  board  available  to  reg- 
istrants for  that  service?  [16]  A.     Yes. 

Q.  Did  you — speaking  now  particularly  of  this 
defendant,  did  you  advise  him  as  to  his  rights  or 
liabilities  under  the  Selective  Service  law? 

A.  I  can't  recall  that  he  ever  asked  for  any  in- 
formation  like   that.   We   have   talked   to   him.    I 
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imagine  it  was  information  he  wanted  when  he  was 

in  the  office. 

Q.  Would  you  have  advised  him,  had  he  asked 
you  ?  A.     Yes. 

Q.  And  you  have  dealt  with  him  face  to  face, 
have  you,  in  the  line  of  work?  A.     Yes. 

Mr.  Eddy:     No  further  questions. 

Mr.  Tietz  :     I  renew  my  objection. 

(Thereupon    ensued    a    discussion    between 
Counsel  and  Judge  Carter.) 

Q.  (By  Mr.  Tietz)  :  You  have  heard  Mr.  Eddy 
say  you  have  been  always  ready,  willing,  and  I  sup- 
pose he  meant  able  to  advise  on  Selective  Service 
matters  ? 

A.     (By  Mrs.  Prouty)  :  Yes. 

Q.  Have  you  ever  advertised  that  fact  to  these 
young  men?  Have  you  posted  anything  or  in  any 
way  let  them  know  that  you  were  there  to  help 
them? 

A.  I  certainly  have.  I  have  spent  hours  talking 
to  some  registrants  and  advising  them  of  their 
rights,  and  I  [17]  am  very  happy  to  explain  it  all 
to  them. 

Mr.  Tietz :  I  move  to  strike  that  as  non-respon- 
sive. I  meant  you  advertised  so  that  everyone  will 
know. 

Judge  Carter :  I  understand  what  you  mean,  and 
I  don't  think  she  understood  your  questions  in  the 
way  it  was  put. 

Mr.  Eddy:    The  fact  she  would  be  present  in  the 
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room  with  other  registrants,  or  advising  one,  would 
be   advertising  to   others,   and   I   believe   it  is   re- 
sponsive. 

Judge  Carter:  No,  I  don't  think  it  is  responsive 
to  the  question  as  put  by  Mr.  Tietz.  What  Mr. 
Tietz  wants  to  know,  Mrs.  Prouty,  is  there  any 
notice  given  to  the  registrant  that  the  clerk,  board, 
or  any  official  would  be  available  to  advise  them  ?  Is 
there  any  type  of  notice  given  to  them  so  that  they 
know  to  whom  to  go? 

A.  (By  Mrs.  Prouty)  :  At  the  time  they  regis- 
ter, we  do  talk  to  them,  and  I  make  it  a  point  to 
advise  them  of  all  their  rights,  so  that  they  may 
come  in  and  add  anything  to  their  file.  I  do  go  over 
that  thoroughly  with  them,  so  that  they  understand 
just  what — that  this  local  board  is  always  their 
local  board,  and  any  information  on  any  classifica- 
tions always  comes  from  that  particular  local 
board,  because  they  are  always  moving  around,  and 
I  certainly  do. 

Q.  Do  you  tell  them  at  any  other  time  except 
when  they  register? 

A.     Unless  them  come  in.   [18] 

Q.  Unless  they  ask.  Now,  this  young  man  regis- 
tered before  you  became  a  clerk  of  the  local  board, 
didn't  he?  A.     Yes. 

Q.  Do  you  recall  you  ever  told  him  that  any 
time  he  wanted  to  know  anything  about  Selective 
Service  procedures,  you  would  help  him? 

A.     No,  not  this  particular  registrant. 

Q.     Now,  when  you  sent  out  C-140's  telling  him 
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the  evidence  he  gave  was  in  the  opinion  of  the  board 
insufficient  for  the  board  to  reopen  the  case,  did  you 
advise  him  that  might  be  considered  by  some  judge, 
an  appeal  board  order,  and,  therefore,  he  should 
appeal  from  that  C-140? 

Mr.  Eddy:  I  will  object  to  that,  your  Honor,  I 
can't  understand  it  myself. 

Judge  Carter:  Yes,  the  question  is  rather  diffi- 
cult. 

Mr.  Tietz:  I  might  say  that  a  District  Judge 
said  to  me  once  that  is  an  appeal  board.  I  said, 
"There  is  no  such  thing.  The  only  thing  you  appeal 
is  a  classification."  Now,  that  C-140,  as  the  witness 
knows,  is — I  wdll  read  it. 

Judge  Carter:  Well,  I  don't  know  what  a  C-140 
is.  The  witness  may  know. 

Mr.  Tietz:    I  think  I  better  read  it. 

Q.  Mrs.  Prouty,  you  have  a  form  that  is  used  by 
your  local  board  called  C-140'?  A.     Yes.  [19] 

Q.  And  it  is  a  mimeographed  form,  and  reads  as 
follows:  (Thereupon  Mr.  Tietz  reads  the  form.) 
Now,  on  November  the  4th,  1953,  was  page  twenty- 
six  of  the  exhibit  and  on  pages  twenty-three  and 
fifty-four,  which  is  page  fourteen  of  the  exhibit, 
yow.  sent  out  on  those  C-140 's,  did  you  not? 

A.     Yes. 

Q.  Did  you  tell  him  he  ought  to  appeal  from 
that  C-140? 

A.  How  could  he  appeal  from  a  C-140?  His 
classification  wasn't  reopened  or  changed. 

Mr.  Eddy:    I  object  to  the  question,  your  Honor. 
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I  believe  Counsel  lias  already  argued  that  there  is 

no  appeal  from  that. 

Mr.  Tietz:  I  have  argued,  but  I  have  always  set 
that  limit  Judge  Hanks  set,  it  is  up  to  the  regis- 
trant to  appeal  everything. 

Judge  Cai'ter:  Well,  I  am  not  going  to  get  in  an 
argument  with  you  or  Judge  Hanks  on  the  matter. 

Q.     (By  Mr.  Tietz)  :    Did  you 

A.  (By  Mrs.  Prouty)  :  He  could  have  appealed 
when  he  got  his  110.  That  is  the  notice  that  says  you 
may  appeal. 

Q.  But  you  didn't  send  any  110  out  November, 
1953,  or  February,  1954 "? 

A.     No,  his  classification  was  not  changed.  [20] 

Mr.  Eddy :  May  it  please  the  Court,  I  will  stipu- 
late that  Counsel  wishes — I  don't  know  which  side 
he  is  on — that  there  is  no  appeal  from  that  C-140. 

(Thereupon    ensued    a    discussion    between 
Court  and  Counsel.) 

Q.  (By  Mr.  Tietz)  :  Then  are  we  to  understand 
that  at  no  time  did  you  ever  give  this  registrant 
any  advice  ? 

Judge  Carter :    That  you  recollect. 

A.  (By  Mrs.  Prouty) :  I  believe  when  he  was 
in  a  local  board  and  had  an  unofficial  personal  ap- 
pearance, he  came  in  to  determine  the  type  of  work  j 
he  would  do.  We  were  there,  and  advised  him  of 
all  the  jobs  that  were  available,  and  also  referred 
him  to  State  Headquarters,  and  I  believe  he  went 
to  the  State  Headquarters  and  talked  to  someone^ 
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there  about  it;  and  that  was  advice  that  was  given 

to  him. 

Q.  (By  Mr.  Tietz) :  Did  you  advise  him  that  at 
such  particular  time  that  he  had  the  right  to  suggest 
certain  jobs  that  he  would  be  willing  to  do? 

A.     Yes,  he  could  suggest  the  kind  he  wanted. 

Q.     You  told  him  he  could  suggest  some? 

A.  Well,  we  asked  him  what  type  of  work  he 
would  like  to  do  that  was  available. 

Q.  Oh.  From  the  list  that  you  gave  him,  is  that 
right?  A.     Yes.  [21] 

Q.  You  didn't  tell  him  he  could  submit  a  list  of 
his  own,  irrespective  of  any  list  you  showed  him? 

A.     I  certainly  didn't. 

Mr.  Tietz:  I  wish  to  add  a  ground — a  sixteenth 
ground,  your  Honor,  and  that  is — I  will  state  it 
now"  while  it  is  fresh  in  my  mind,  that  the  regula- 
tions contemplate  what  might  be  termed  a  type  of 
bargaining— that  is,  that  the  board  invites  the  regis- 
trant to  submit  a  list  of  his  own,  and  if  that  list 
is  not  acceptable,  then  the  board  submits  a  list,  and 
if  neither  list  produces  a  mutually  satisfactory  re- 
sult, that  an  arbitrator,  usually  from  State  Head- 
quarters, comes  down — I  say  arbitrator,  that  is  my 
own  language,  but  that  is  exactly  what  it  means — 
sits  down  with  the  parties  and  tries  in  an  amicable 
way  to  get  them  to  agree,  and  as  I  understand  this 
witness'  testimony,  they  didn't  comply. 

A.  (By  Mrs.  Prouty)  :  Yes,  we  did  have  rep- 
resentatives from  State  Headquarters  in  the  office 
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at  the  time  the  registrant  was  in,  and  showed  him 

the  jobs.  That  was  the  idea  of  it. 

Q.  You  showed  him  the  jobs  you  had  for  him,  is 
that  right  *? 

A.  Well,  he  didn't  submit  any  that  he  wanted 
to  do. 

Q.  Did  you  tell  him  he  had  the  right  to  submit 
jobs  that  he  chose? 

A.     Does  he  have  the  right  to  submit [22] 

Mr.  Tietz:     Oh! 

Judge  Carter:  Well,  the  question  was,  did  you 
tell  Mr.  Reese  he  had  a  right  to  submit  the  jobs  he 
would  do? 

A.  (By  Mrs.  Prouty) :  I  believe  he  has — ^there 
is  a  form  in  here  which  we  sent  him  and  asked  him 
the  jobs  that  he  would  do.  There  is  one  in  here. 

Judge  Carter :  In  other  words,  you  think  he  was 
sent  a  written 

A.  Yes,  there  is  a  form  in  here,  a  volunteer  for 
work,  and  we  sent  it  to  them,  and  they  fill  out  the 
kind  of  work  they  would  like  to  do. 

Judge  Carter:  No  reply  was  sent  you,  is  that 
correct  ? 

A.     Yes. 

Q.     (By  Mr.  Tietz)  :    What  page  was  that? 

A.  It  is  this  SS  Form  152.  The  first  type  he  has 
bricklaying  and  stone  masonry.  His  orders  are 
preference  of  work. 

Judge  Carter :    Any  further  questions,  Mr.  Tietz  ? 

Q.  (By  Mr.  Tietz)  :  Were  his  preferences  con- 
sidered at  any  board  meeting,  to  your  knowledge? 


United  States  of  America  33 

(Testimony  of  Doris  J.  Prouty.) 

A.  (By  Mrs.  Prouty) :  Let's  see — he  submitted 
this  in  August,  1952.  That  was  before  I  was  the 
clerk. 

Judge  Carter:  Well,  but  was  it  ever  consid- 
ered  

A.  (By  Mrs.  Prouty)  :  The  time  we  were  trying 
to  find  work  for  him?  [23] 

Judge  Carter:     Yes. 

Mr.  Tietz:  My  question  is,  do  you  know  or  can 
you  point  to  something  in  your  official  records  that 
show  that  they  were  considered  ? 

A.  I  can't  point  to  anything  that  shows  they  are 
considered,  but  they  are  always  considered. 

Mr.  Tietz:    I  object  to  that  as  a  conclusion. 

Judge  Carter:  Well,  is  that  the  custom  and 
practice  ? 

A.  Yes,  certainly,  but  I  don't  know  of  any 
bricklaying  and  stone  masonry  that  are  available 
at  the  present  time.  There  might  have  been  then. 
We  try,  and  always,  yes.  That  is  the  reason  why  we 
have  him  come  up  and  tr}^  to  agree  on  the  job.  We 
are  happy  to  let  them  pick  out  what  they  want  to  do. 

Q.  (By  Mr.  Tietz)  :  Now,  Mrs.  Prouty,  I  want 
to  ask  you  what  preparations  you  have  made  to 
advise  these  registrants. 

A.     Advise  them  of  whaf? 

Judge  Carter:  Their  rights  under  the  regula- 
tions. He  wants  to  know  what  preparation  is  made, 
either  by  way  of  courses  of  study,  or 

A.  Oh.  I  have  studied  the  regulations  of  the 
job.    Every  day  I  study  the  directives  that  come 
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from  State  Headquarters,  and  any  other  directives 
from  National  Headquarters,  and  any  time  I  am  not 
sure  of  the  regulations — one  that  happens  to  come 
up — why,  I  contact  State  Headquarters. 

Q.  (By  Mr.  Tietz) :  Do  you  recall  reading  this 
Eegulation  [24]  1604.41? 

A.     No,  I  don't  recall  reading  it. 

Q.  Do  you  have  any  recollection  that  there  was 
supposed  to  be  a  notice  posted  so  that  the  world 
could  see  that  there  were  some  people — not  neces- 
sarily the  board,  employees  of  the  board  like  your- 
self who  would  advise  registrants  *? 

Mr.  Eddy:  I  will  object  to  this  question,  your 
Honor.  I  don't  think  it  has  any  materiality.  He  has 
established  the  fact  that  advisors  were  appointed, 
but  that  no  notice  was  posted.  Now,  what  this  wit- 
neess  knows  about  this  regulation,  I  can  see  no 
materiality  to  it. 

Q.  (By  Mr.  Tietz) :  Do  you  know,  was  there 
ever  anything  ever  posted  letting  the  world  know 
that  there  was  an  appeal  or  advisors  available? 

A.  Every  registrant  is  classified  when  he  is 
eighteen  and  a  half. 

Judge  Carter :     When  you  say  classified 

A.  He  gets  his  first  classification,  1-A,  or  what- 
ever it  is,  and  on  the  110  is  the  Notice  of  Appeal, 
and  that,  they  may  contact  their  government  appeal 
agents  on  it. 

Q.  (By  Mr.  Tietz) :  Is  there  anjrthing  about 
advisors  to  the  registrant? 

A.     I  don't  know  if  it  is  used  in  that  word,  *'ad- 
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visors.'    They  may  contact  the  government  appeal 

agent.  [25] 

Q.  The  government  appeal  agent  and  the  advisor 
to  the  registrant  are  entirely  different  functionaries, 
aren't  they? 

A.  I  don't  know  whether  they  are  or  not.  I 
thought  they  were  the  same  thing. 

Mr.  Tietz:  That's  all.  Should  I  invite  the 
Court's  attention  to  the  specific  section,  so  that  there 
won 't  be  any  question  % 

Judge  Carter:  Well,  you  can  call  the  Court's 
attention  on  argument. 

Mr.  Tietz:     That's  all. 

Mr.  Eddy:     No  further  cross. 

(Thereupon  the  witness  leaves  the  stand.) 

JERRY  LEE  REESE 

called  to  the  witness  stand,  having  first  been  duly 
and  regularly  sworn  by  Mr.  Cyr,  testifies  as  follows : 

Mr.  Cyr:     Your  name  is  Jerry  Lee  Reese 

A.    Yes. 

Mr.  Cyr :     Will  you  take  the  witness  stand  ? 

By  Mr.  Tietz: 

Q.  You  are  the  defendant  in  this  case,  are  you 

not  %  A.     Yes. 

Q.  Have   you  had  an  appearance   before   your 

local  board  on  December  5th,  1951,  did  you  [26] 

not?  A.    Yes. 

Q.  Have  you  had  occasion  to  look  at  the  sum- 
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mary  placed  in  the  file,  page  77  of  the  exhibit  of 

this  hearing "?  A.     Yes. 

Q.     Is  it  substantially  correct?  A.     Yes. 

Q.  The  part  that  says  that  Mr.  Grass,  who  is 
the  chairman,  informed  registrant  that  they  would 
give  him  five  minutes  to  present  his  case,  that  is 
exactly  what  took  place,  is  it?  A.     Yes. 

Q.  At  this  hearing  did  you  come  prepared  to 
make  any  sort  of  presentation  to  the  local  board? 

A.     Yes,  I  did. 

Q.     On  what  subjects  did  you  come  prepared? 

A.  I  was  prepared  to  explain  about  our  ministry 
work  and  minister  school,  how  we  learn  to  become 
speakers  and  better  ministers.  I  had  fifteen  minutes 
prepared. 

Q.  Did  you  come  prepared  to  discuss  and  argue 
with  him  on  the  matter  of  classification? 

A.  Well,  not  to  argue.  I  did  want  to  get  my 
classification  changed. 

Q.  Were  you  hindered  in  any  way  from  making 
the  presentation  that  you  had  intended  to  give  ? 

A.  Well,  before  I  ever  said  anything,  they  said 
I  [27]  only  had  five  minutes,  and  so  I  tried. 

Q.  Any  other  way  you  were  hindered  from  mak- 
ing your  presentation? 

A.  Well,  I  hadn't  talked  very  long,  and  they 
asked  me  some  questions. 

Q.  Do  you  mean  the  questions  and  the  manner 
of  asking  them  hindered  you? 

A.     Yes,  they  changed  the  subject. 
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Q.  If  you  had  more  time,  if  you  hadn't  been 
cut  off,  what  would  you  have  explained  to  the  board 
with  respect  to  your  ministry? 

A.  Well,  I  w^anted  to  make  clear  to  them  why 
Jehovah's  Witnesses  are  organized,  how  it  would 
be  preaching  work  from  door  to  door,  calling  on 
everyone.  We  use  three  to  eight  minute  sermons, 
reading  scriptures  from  the  Bible,  how  we  place 
literature  with  the  people  and  call  back  on  those 
people,  and  I  start  Bible  studies  with  those  that 
are  interested,  and  I  wanted  to  explain  the  matter 
of  our  work  so  they  would  understand  just  what 
we  do. 

Q.  Did  you  get  to  explain  the  details  of  your 
work?  A.     No,  I  didn't. 

Q.  What  would  you  have  explained  with  respect 
to,  say,  studies'? 

A.  Well,  when  we  place  literature  with  the  peo- 
ple, we  usually  go  back  and  try  to  encourage  Bible 
study,  and  [28]  for  these  studies  I  have  prepared 
the  lesson — that  is,  what  we  are  going  to  study. 

Q.  When  you  say  Bible  study,  what  do  you 
mean,  just  reading? 

A.  No,  we  have  books  that  discuss  various  sub- 
jects, and  that  we  have  a  systematic  study  of  the 
Bible. 

Q.  Are  there  any  other  periods,  then,  that  are 
termed  studies,  in  your  work  % 

A.  Well,  yes,  we  have  studies  there  in  Kingdom 
Halls,  too. 

Q.     Do  you  attend  those  studies?  A.     Yes. 
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Q.  Or  rather,  did  you  during  1951,  1952,  up  to 
the  present  attend  those  studies? 

A.     Yes,  I  did. 

Judge  Carter:     As  a  student,  or  as  a  teacher? 

A.     Well,  as  a  teacher,  mostly. 

Judge  Carter :     That  is,  you  directed  the  class  ? 

A.  Yes,  I  directed  one  of  the  classes  every 
week. 

Judge  Carter:  Well,  I  am  talking  about  this 
one  particular  Kingdom  Hall. 

A.     Yes,  I  direct  the  class  at  Kingdom  Hall. 

Judge  Carter:  And  is  that  the  one  you  referred 
to  when  you  answered  the  question? 

A.  Well,  we  have  four  different  meetings  at  [29] 
the  Kingdom  Hall,  and  I  am  director  of  one. 

Mr.  Tietz :     How  long  is  that  meeting,  in  time  ? 

A.     One  hour. 

Q.     It  is  regular  each  week? 

A.     Yes,  every  week. 

Q.     Does  it  require  preparation  ?  A.     Yes. 

Q.  How  much  preparation,  in  terms  of  minutes, 
hours,  does  it  take? 

A.  Well,  I  usually  spend  an  hour  to  an  hour 
and  a  half  studying  my  lesson. 

Q.  Now,  you  speak  of  other  studies  at  Kingdom 
Hall.   Are  they  regular  studies?  A.     Yes. 

Q.     Do  you  regularly  attend  them? 

A.    Yes. 

Q.     How  much  time  do  they  take? 

A.     Each  one  is  one  hour. 
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Q.  Do  they  require  any  preparation  on  your 
part? 

A.     Yes,  they  do  require  preparation. 

Q.     How  much  time? 

A.     About  an  hour  for  each  lesson. 

Q.  Now,  during  this  period  of  your  Selective 
Service  processing,  did  you  do  any  publishing? 

A.     Yes,  I  did.  [30] 

Q.  Did  you  get  to  explain  to  the  local  board  at 
this  meeting  what  publishing  is? 

A.     I  did  not. 

Q.  If  you  had  the  chance  to  explain,  what  would 
you  have  told  them? 

A.  Well,  I  would  have  explained  what  we  mean 
when  we  say  'publishing.'  That  means  actively 
preaching  to  people  in  their  own  congregation — 
that  is,  at  the  people's  doors,  and  preaching  later 
with  them,  and  so  forth. 

Q.  Now,  at  the  time  how  many  hours  a  week  of 
publishing  were  you  engaged  in? 

A.     About  five  hours  a  week. 

Q.  Now,  in  addition  to  that  five  hours  a  week, 
5^ou  spend  how  many  hours  a  week  in  other  re- 
ligious work? 

A.  Well,  about  five  hours  a  week  studying,  and 
then  four  hours  a  week  attending  meetings. 

Q.  Now,  are  there  any  other  things  that  you 
bad  planned  to  explain  to  the  local  board  that  you 
iidn't  get  a  chance  to  explain  at  the  hearing? 

A.  Well,  as  I  mentioned  before,  I  wanted  to  ex- 
plain about  our  ministry  school. 
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Q.     What  is  that? 

A.  That  is  work  there  in  the  house,  where  we 
read  from  the  Bible  and  various  members  of  the 
congregation  give  eight  minute  talks  to  the  congre- 
gation on  the  chapter  under  [31]  consideration. 
That  way  we  learn,  too,  by  the  speakers. 

Q.  Now,  in  1951,  in  December,  what  was  your 
title,  if  any,  with  your  local  company  or  congrega- 
tion, as  it  is  called? 

A.     I  was  a  congregation  publisher. 

Q.  Did  you  at  a  later  time  have  any  different 
titles  and  ones  that  carried  with  them  increased 
work?  A.     Yes. 

Q.     Will  you  tell  us  about  that? 

A.  In  April  of  1952,  I  was  appointed  as  an 
Area  Study  Conductor,  where  I  directed  the  study 
at  the  Kingdom  Hall  each  week,  and  in  February 
of  1954,  I  was  appointed  as  Assistant  Congregation 
Minister,  and  I  had  the  duties  of  keeping  all  the 
records,  all  of  the  various  activities  the  members  of 
our  congregation  engage  in.   I  keep  all  the  records. 

Q.     Do  you  hold  that  title  now? 

A.    Yes,  I  do. 

Q.     Is  your  time  since 

Judge  Carter:  Just  a  moment.  You  say  that  is 
Assistant  what? 

A.     (By  Mr.  Reese) :     Congregation  Minister. 

Q.  (By  Mr.  Tietz)  :  What  relation  does  that 
have  to  the  company  servant?  Would  you  be,  tech- 
nically, then,  the  company  servant?  [32] 

A.     Yes,  assistant. 
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Q.  The  word  'company'  was  used  generally  up 
until  about  two  years  ago,  and  then  the  word  'con- 
gregation' came  into  more  general  use,  is  that 
right?  A.     Yes.   It  means  the  same  thing. 

Q.  Now,  when  you  refer  to  the  congregation, 
with  respect  to  being  Assistant  Congregation  Ser- 
vant, you  mean  what  congregation'? 

A.     Sacramento  South  Congregation. 

Q.  That  is  a  congregation  of  what?  Laymen  or 
ministers  ?  A.     Ministers. 

Q.     In  other  words,  you  are  a  band  of  ministers  % 

A.    Yes. 

Q.     Do  you  have  any  other  band  of  laymen? 

A.     We  do  not. 

Q.     Don't  you  have  some  territory? 

A.  Yes,  we  do  have  the  people  we  preach  to  in 
their  homes. 

Q.     Do  you  have  a  territory?  A.     Yes,  I  do. 

Q.  Is  that  territory  exclusively  yours  to  do  that 
ministry  work  in?  A.     Yes. 

Q.  Do  you  regularly  minister  to  the  people  in 
that  [33]  area?  A.    Yes. 

Q.     In  what  way? 

A.  We  try  to  see  that  each  home  is  called  at 
least  twice  each  six  months. 

Q.     And  what  does  'back  once'  mean? 

A.  Well,  'back  once'  is  where  we  go  back  where 
you  place  an  article  of  literature. 

Q.  You  mean  it  is  a  second  personal  call,  is  that 
it?  A.    Yes. 

A.     And  what  do  'home  studies'  mean? 
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A.     That  is  Bible  study  in  the  home. 

Q.  Of  the  laymen  in  your  geographic  area — your 
parish  ?  A.     Yes. 

Q.  So  that  you  do  have  two  congregations,  that 
of  your  own  band  of  ministers,  and  that  of  your 
geographic  area?  A.     That's  right. 

Q.     And  I  say  you.  I  mean  you,  personally. 

A.     Yes,  I  had  a  personal  territory. 

Q.  How  many  ministers  are  in  your  congrega- 
tion of  ministers'?  A.     Ninety-three. 

Q.  When  that  congregation  gets  to  be  over  a 
hundred,  it  splits  up  in  two,  doesn't  it? 

A.  Well,  when  it  gets  up  about  a  hundred  and 
seventy-five,  [34]  it  is  di^4ded. 

Judge  Carter:  Mr.  Reese,  the  terminology  used 
by  the  Jehovah's  Witnesses,  are  they  persons  on 
whom  you  call  who  are  not  members  of  the  sect, 
with  whom  you  do  this  ministry  work,  or  to  whom 
you  carry  a  message,  are  they  in  that  terminology 
called  congregation? 

A.    Yes,  that  w^ould  be  a  congregation. 

Judge  Carter:  Under  the  terminology  used  by 
Jehovah's  Witnesses?  A.    Yes. 

Q.  (By  Mr.  Tietz) :  Is  there  a  scriptural  basis 
for  that  conception? 

A.  Yes.  Christ  Jesus  set  the  example,  and  all  his 
apostles  followed  that  example. 

Mr.  Tietz:     That's  all. 
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Cross-Examination 
By  Mr.  Eddy. 

Q.  Mr.  Reese,  what  is  your  secular  occupation, 
please?  A.     I  am  a  bricklayer. 

Q.     And  you  are  working  full  time,  are  you  not? 

A.     Not  now. 

Q.  Were  you  working  full  time  in  February  of 
this  year?  A.    Yes,  I  was. 

Q.     And  why  are  you  not  working  full  time  now? 

A.  Well,  beginning  with  this  month,  my  wife 
and  I  have  [35]  entered  into  full  time  ministry 
work. 

Q.     Beginning  this  month,  September? 

A.     Yes. 

Q.     Did  you  work  all  of  last  month? 

A.     Most  of  it. 

Q.  Now,  you  say  there  are  ninety- three  minis- 
ters in  the  congregation?  A.     Yes. 

Q.     And  each  has  his  own  territory? 

A.  Well,  some  are  children.  They  are  learning 
to  be  ministers. 

Q.  Some  are  children;  but  of  the  adults,  does 
each  have  his  own  territory  ?  A.     Yes. 

Q.  And  he  preaches  from  the  doorstep  pulpit  in 
his  own  territory,  is  that  right  ?  A.     Yes. 

Q.  Who  is  the  Congregational  Servant  or  pre- 
siding minister  of  your  congregation? 

A.     Raymond  Brungardt. 

Q.  Do  you  know  the  names  of  the  other  Assist- 
ant Congregational  Servants  in  that  congregation? 
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A.     Well,  I  am  the  only  one. 

Q.    Who  was  the  Assistant  before  you  ? 

A.  I  became  the  Assistant  when  our  congrega- 
tion was  divided.  [36] 

Q.  And  what  congregation  were  you  in  before 
that  time"? 

A.  We  were  the  South  Unit.  It  was  divided  to 
make  the  South  Unit  into  Fruitridge  Congregation. 

Q.  Who  was  the  Assistant  in  the  South  Unit 
before  it  was  divided'?  A.     Mr.  Uffelman. 

Q.  Now,  on  the  day  you  were  supposed  to  report 
for  work,  it  was  the  twenty-fifth  day  of  February, 
was  it  not?  A.     Yes. 

Q.     Now,  you  did  not  report  for  work,  did  you? 

A.  No,  but  I  did  mail  a  letter,  and  I  intended 
for  the  letter  to  get  there  on  the  twenty-fifth. 

Q.  But  it  got  there  on  the  twenty-sixth,  as  a 
matter  of  fact? 

A.  Well,  it  should  have  got  there  on  the  twenty- 
fifth. 

Judge  Carter:  You  mailed  it  on  the  twenty- 
third,  or  twenty-fourth? 

A.  Probably  the  twenty-fourth.  I  wrote  it  on 
the  twenty-third,  and  mailed  it  next  day. 

Q.  (By  Mr.  Eddy)  :  Until  that  letter  was  re- 
ceived by  the  board,  you  had  made  no  request  to 
reopen  your  classification  on  the  basis  that  you 
were  an  Assistant  Congregational  Servant,  had  you  ? 

A.    No. 

Q.  What  was  the  date  this  South  was  split  from 
Fruitridge?  [37] 
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A.  I  received  the  appointment  on  February  the 
tenth. 

Q.     Is  that  the  date  that  the  split  took  place? 

A.  Well,  we  operated  as  one  congregation  until 
the  first  of  March. 

Q.  Oh,  you  operated  as  one  congregation  until 
the  first  of  March,  and  it  wasn't  until  the  first  of 
March  that  you  assumed  youi'  duties  as  the  Assist- 
ant Servant  for  South,  is  that  right  ? 

A.  Well,  I  started  taking  over  the  duties  and 
learning  what  they  were  as  soon  as  I  received  the 
appointment. 

Q.  But  the  actual  split  did  not  take  place  until 
the  first  of  March,  is  that  right? 

A.     That's  right. 

Q.  How  many  adults  were  there  in  the  South 
congregation  before  the  splitting  took  place  ? 

A.    Before? 

Q.     Before. 

A.     I  would  say  there  were  a  hundred  and  fifty. 

Q.     A  hundred  and  fifty  adults  ?  A.     Yes. 

Q.  And  how  many  adults  are  there  in  the  South 
congregation  now? 

A.     I  would  say  in  the  neighborhood  of  seventy. 

Q.  Do  you  know  if  you  were  given  this  position 
as  [38]  Assistant  Company  Servant  because  of  your 
draft  status  ?  A.     I  was  not. 

Q.  You  were  placed  in  a  1-0  classification  by 
the  appeal  board,  were  you  not?  A.     Yes. 

Q.  And  you  were  sent  a  formal  notice  of  that 
classification,  were  you  not?  A.    Yes. 
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Q.  And  you  then  became  aware  of  your  new 
classification  ?  A.     Yes. 

Q.  You  didn't  appeal  from  that  classification, 
did  you?  A.     No. 

Q.     Why  did  you  not? 

A.  Well,  at  that  time  I  thought  they  would  al- 
low me  to  continue  with  my  preaching  activities 
and  stay  home. 

Q.  You  were  satisfied  with  it  at  that  time,  is  that 
right  ? 

A.     Well,  I  wasn't  entirely  satisfied,  no. 

Q.     But  you  didn't  appeal? 

A.     No,  I  didn't. 

Q.  You  were  aware  of  your  right  to  appeal  at 
that  time,  were  you  not  ?  A.     Yes.  [39] 

Q.  Prior  to  the  time  of  your  personal  appear- 
ance before  the  board,  you  prepared  in  writing — I 
should  say  in  typewriting — five  pages  of  explanation 
of  your  position,  did  you  not? 

A.     Yes,  five  and  a  half. 

Q.  And  is  this — it  is  page  seventy-nine,  your 
Honor. 

Mr.  Tietz:  Mr.  Eddy,  is  that  dated  October 
twenty-second,   '53  ? 

A.     (By  Mr.  Reese)  :     December  tenth. 

Mr.  Eddy:     '51. 

Mr.  Tietz:     What  date? 

Mr.  Eddy :     It  was  received  December  ten,  '51  ?     j 

A.  (By  Mr.  Reese) :  That  was  submitted  at  the' 
personal  appearance. 


United  States  of  America  47 

(Testimony  of  Jerry  Lee  Reese.) 

Q.  (By  Mr.  Eddy)  :  Did  you  give  this  to  the 
board  at  your  personal  appearance  ?  A.     Yes. 

Q.     You  prepared  this  language,  did  you  not  % 

A.     Yes,  I  did. 

Q.     And  you  presented  it  with  that,  did  you  not? 

A.     Yes. 

Q.  And  in  your  presentation  of  this  document, 
you  considered  what  you  wanted  to  present  to  the 
board,  did  you  not?  A.     Yes.  [40] 

Q.  And  you  included  that  in  your  written  pres- 
entation, did  you  not?  A.     Yes. 

Q.     And  you  gave  this  to  the  board  ? 

A.     Yes. 

Q.  Would  it  be  fair  to  say  that  this  written 
argument  was  a  fair  likeness  of  what  you  intended 
to  convey  to  the  board  at  that  time?  A.     Yes. 

Q.  And  you  included  there,  I  believe,  and  I  read, 
beginning  on  forty-three,  "I  enrolled  in  the  Theo- 
cratic Ministry  School,  wherein  they  present  ser- 
mons from  the  variou^s  Bible  subjects  for  presenta- 
tion to  the  congregation. ' '  That  is  a  reference  to  the 
Theocratic  Ministray  School?  A.     Yes. 

Q.  Wouldn't  it  be  fair  to  say  that  your  written 
explanation  contained  all  of  the  presentation  which 
you  wished  to  present  to  the  board?  A.     No. 

Q.  Did  you  think  of  something  that  you  wanted 
to  tell  the  board  between  the  time  that  you  wrote 
this  and  the  time  you  appeared  ? 

A.     Well,  I  had  a  short  talk,  you  might  say,  to 
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give  to  the  board,  and  explain  fully  our  [41]  min- 
istry. 

Q.  Were  there  any  particular  substantial  points 
that  you  wanted  to  present  about  yourself  that  are 
not  in  this  document? 

A.  I  don't  believe  I  mentioned  in  there  that  I 
give  hour  sermons. 

Q.  Will  you  look  at  the  third  paragraph?  You 
mention  presenting  sermons,  in  the  third  paragraph. 

A.  But  those  mentioned  here  aren't  the  hour 
sermons. 

Q.     It  doesn't  say  'hour"?  A.    No. 

Q.     It  just  says  'sermons'? 

A.  See,  I  prepare  our  sermons,  which  are  public 
talks  given  to  the  public  rather  than  to  the  congre- 
gation especially. 

Q.     Is  that  the  only  thing? 

A.  Well,  I  believe  there  were  other  points  that  I 
had  not  presented. 

Q.  I  believe  you  told  on  your — you  testified  on 
your  direct  examination  that  you  wanted  to  tell 
them  about  the  Theocratic  Ministry  School,  but  I 
see  that  is  in  your  written  presentation. 

Judge  Carter:  Would  you  answer  audibly?  Is 
that  a  question? 

Q.  (By  Mr.  Eddy)  :  Is  there  anything  in  par- 
ticular, other  than  this  hour  sermon,  that  you  be- 
lieve you  have  [42]  omitted? 

A.  Well,  that  was  three  years  ago.  I  don't  recall 
everything,  but  I  did  have  additional  information 
to  present. 
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Judge  Carter:  Mr.  Reese,  was  that  information 
information  about  your  personal  activities,  or  was 
it  general  information  about  activities  of  the  Je- 
hovah 's  Witnesses  ? 

A.  Well,  it  was  about  myself,  and  then  the  gen- 
eral nature  of  the  work ;  it  would  be  general  too. 

Q.  (By  Judge  Carter) :  Now,  you  were  aware 
at  the  time  that  this  draft  board  had  heard  similar 
discussions  by  other  members  of  your  own  com- 
pany '?  A.     No. 

Q.  Well,  maybe  I  shouldn't  say  'your  own  com- 
pany,' but  they  had  had  the  problem  of  considering 
Jehovah's  Witnesses'  requests  before,  had  they  not? 

A.     No  doubt. 

Q.  Had  you  ever  appeared  with  any  other  young 
men  who  were  subject  to  the  Selective  Service  laws 
at  the  time  they  made  their  presentation  to  the 
board  ?  A.     No,  I  haven 't. 

Q.     You  haven't  had  that  experience  before? 

A.    No. 

Q.  So  that  your  discussion  was  to  relate  your 
personal  dealings  with  your  religious  activities, 
rather  than  to  [43]  make  a  general  discussion  of  the 
nature  of  your  — of  Jehovah's  Witnesses'? 

A.  Yes,  primarily  it  was  a  personal  discussion  to 
all  my  relationship. 

Q.  I  just  wanted  to  be  sure,  because  I  am  quite 
sure  the  draft  board  has  heard  the  general  character 
of  the  work  of  Jehovah's  Witnesses  a  number  of 
times  before. 
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Q.  (By  Mr.  Eddy)  :  What  was  your  status  in 
the  chapter  at  that  time*? 

A.     Congregation  Publisher. 

Q.     What  were  your  duties  there  ? 

A.  Well,  I  was — I  gave,  as  I  mentioned,  hour 
talks  to  the  public,  I  have  short  sermons  in  our 
meetings  to  the  congregation  to  incite  all  the 
brothers  to  more  Christian  activities,  and  of  course 
we  are  laid  upon  by  Christ  Jesus  to  present  the 
good  news  of  the  kingdom,  so  I  did  engage  in  that 
work.  I  was  also  conducting  a  Bible  studies  at  that 
time  to  individuals. 

Judge  Carter:  I  think  you  also  explained  you 
went  from  door  to  door  in  publishing? 

A.     Yes. 

Q.  And  you  had  a  certain  area  to  cover  and  you 
attempted  to  cover  that  at  least  twice  a  year"? 

A.  Yes,  all  Jehovah's  Witnesses  have  that  to  do, 
but  being  an  Assistant  Minister  and  Publisher  gives 
more  work.  [44] 

Q.     You  were  the  Congregation  Publisher? 

A.    Yes.  At  that  time  I  had  no  special  title. 

Q.     (By  Mr.  Eddy) :     You  had  no  special  title? 

A.  I  was  not  an  Assistant  Congregation  Minister, 
or  anything  of  that  type. 

Q.  You  didn't  assume  those  duties  until  March 
first  of  this  year? 

Judge  Carter:     He  said  February  tenth. 

Mr.  Eddy :  He  received  the  appointment  on  Feb- 
ruary tenth,  but  the  church  of  which  he  was  to  be 
the  Servant  was  not  in  existence  until  March. 
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Q.  Now  referring  to  the  personal  appearance 
again,  is  it  not  trne  that  yon  had  ample  time  in  five 
minutes  to  explain  to  the  board  your  personal  prob- 
lems in  addition  to  what  you  had  presented  in  writ- 
ing? 

A.  Well,  I  had  more  than  five  minutes  talking 
prepared. 

Q.  But  to  tell  the  board  about  your  personal 
relationship  to  the  church  in  addition  to  what  you 
had  w^ritten,  five  minutes  was  ample  time,  was  it 
not? 

A.  But  I  wasn't  given  five  minutes  to  do  that, 
because  they  questioned  me  during  the  five  minutes. 

Q.  How  much  time  did  they  devote  to  question- 
ing you  ? 

A.     Oh,  approximately  two  minutes,  perhaps. 

Mr.  Eddy:     No  further  questions.  [45] 

Redirect  Examination 

Mr.  Tietz:  A  point  or  two  I  would  like  to  clear 
up. 

Q.  Every  member  of  the  congregation  is  a  pub- 
lisher, is  he  not?  A.     Yes. 

Q.  How  many  Servants  are  there,  normally,  in 
a  congregation?  A.     Eight. 

Q.     You  w^ere  not  a  Servant  in  December,  1951? 

A.     No. 

Q.     When  did  you  first  become  a  Servant? 

A.     I  believe  it  was  April  tenth,  1952. 

Q.  And  then  you  advised  the  local  board  and  they 
sent  this  C-140  saying  they  wouldn't  reopen? 
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A.     Yes. 
Mr.  Tietz:  That's  all. 

Recross-Examination 
By  Mr.  Eddy: 

Q.  Well,  what  are  the  duties  of  these  Servants'? 
When  you  say  eight,  does  that  include  the  Con- 
gregational Servant?  A.    Yes,  it  does. 

Q.     Are  there  seven  others?  A.     Yes. 

Q.     Can  you  tell  me  what  those  titles  are? 

A.  There  is  an  Assistant  Congregational  Serv- 
ant, the  [46]  Bible  Study  Servant,  the  Territory 
Servant,  Advertising  Servant,  Account  Servant  and 
Watchtower  Study  Conductor,  and  the  Area  Bible 
Study  Conductor. 

Q.  Do  the  ministers  have  regular  meetings  where 
they  congregate  together  and  worship? 

Judge  Carter:  I  think  you  are — when  you  are 
talking  about  the  ministers 

Mr.  Eddy:  I  am  talking  about  the  ninety-three 
members  now. 

A.     (By  Mr.  Reese)  :     Yes. 

Q.     Where  do  they  hold  those  meetings? 

A.     In  the  Kingdom  Hall. 

Q.     How  often  do  they  hold  those  meetings? 

A.     Three  meetings  a  week. 

Q.     Who  presides  at  those  meetings? 

A.  Well,  at  the  theocratic  ministry,  it  is  pre- 
sided over — I  forgot  a  Servant,  there  is  a  Theocratic 
Ministry  School  Servant,  too.  He  gives  counsel  on 
the  way  to  preach,  talks,  and  to  help  the  brothers 
become  better  speakers. 
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Q.     Is  that  one  of  the  meetings  of  the  week  ? 

A.     Yes,  that  is  one  of  the  meetings  of  the  week. 

Q.  And  the  Theocratic  Servant  presides  over 
those  meetings,  is  that  right?  A.     Yes. 

Q.     What  day  of  the  week  is  that  held?  [47] 

A.     Friday  evening. 

Q.     All  right.  What  other  meetings  do  you  have  ? 

A.  Immediately  following  that — the  theological 
meeting  starts  at  seven-thirty.  At  eight-thirty  we 
have  the  Servants'  meeting.  That  is  presided  over 
by  the  Congregational  Servant. 

Q.     What  other  meetings'? 

A.  On  Sunday  we  have  the  Watchtower  Study 
and  the  public  talks.  All  the  public  talks  are  adver- 
tising by  talebearing. 

Q.  And  who  presides  over  the  Watchtower 
meetings'?  A.     The  Congregational  Servant. 

Q.     And  how  about  the  Bible  talks'? 

A.  Well,  various  brothers  are  used  to  anounce 
the  speaker,  and  of  course  the  speakers  are  usually 
from  our  own  congregations. 

Q.  Are  those  the  four  meetings,  now,  that  you 
have  mentioned — the  two  on 

A.     Then  there  is  the  area  studies  on  Wednesday. 

Q.     On  Wednesday?  A.    Yes. 

Q.     Where  is  that  held? 

A.  They  are  five,  in  our  congregation.  One  is 
at  the  Kingdom  Hall,  and  four  are  in  various 
homes,  and  I  preside  over  the  one  at  the  Kingdom 
Hall.  [48] 
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Q.  Is  that  a  meeting  of  the  entire  congrega- 
tion ? 

A.  Well,  all  our  members  are  assigned  to  the 
different  congregations. 

Q.     I  mean,  that  is  five  different  meetings'? 

A.    Yes. 

Q.     They  are  small  study  groups? 

A.     That's  right.  Personal  study  groups. 

Q.     So  that  really  isn't  a  general  meeting,  is  it? 

A.  Well,  everyone  meets  on  that  night,  but  in 
different  places. 

Q.  Now,  if  a  Congregational  Servant  is  not  pres- 
ent at  the  service  meeting,  who  presides? 

A.     I  do. 

Q.     And  if  you  are  not  present,  who  presides? 

A.     The  Bible  Study  Servant. 

Q.     If  he  is  not  present,  who  presides? 

A.  Whoever  the  Congregational  Servant  would 
be. 

Q.  But  there  are  three  of  you  w^ho  have  a  definite 
order  of  presiding  at  the  service  meeting,  is  that 
right?  A.     Yes. 

Q.  And  in  the  event  that  one  of  the  three  is  not 
present  and  the  Congregational  Servant  has  not  ap- 
pointed anyone,  who  would  preside? 

A.     Well,  that  has  never  happened. 

Q.  That  has  never  happened  in  your  experience, 
is  that  [49]  right?  A.     Not  to  my  knowledge.. 

Q.     Well,  knowing  what  you  do  of  the  principlesi 
of  this  church,  what  would  happen  under  those  cir- 
cumstance ? 
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A.     Well,  the  Theocratic  Minister  Servant  might 
take  the  job. 

Q.  One  of  the  other  servants  could  probably 
take  the  job? 

A.  They  would  probably  get  together  and  decide 
for  someone  to  conduct  the  meeting. 

Judge  Carter :  The  congregation  itself  could  de- 
cide, couldn't  they? 

A.     Well,  no,  the  servants  would  decide. 

Q.  (By  Mr.  Eddy)  :  One  of  the  eight  servants 
would  preside?  A.     Yes. 

Mr.  Eddy:     No  further  cross-examination. 

Mr.  Tietz :  Nothing  further.  The  defense  rests.  I 
will  renew  my  motion,  your  Honor. 

(Thereupon  ensued  argument  by  [50]  Coun- 
sel.) 

Reporter's  Certificate 

This  is  to  certify  that  I,  Lois  Femling,  a  com- 
petent shorthand  reporter,  was  present  at  the  time 
and  place  the  foregoing  proceedings  w^ere  had  and 
taken;  that  I  did  report  the  same  in  shorthand 
writing ;  that  I  afterward  transcribed  my  said  short- 
hand writing  to  typewriting;  that  the  foregoing, 
beginning  at  the  top  of  page  1,  to  and  including  line 
20  of  page  50  hereof,  constitute  a  full,  true,  com- 
plete and  correct  transcription  of  the  testimony  of 
witnesses  at  said  hearing. 

Dated  this  3rd  day  of  December,  1954. 

/s/  LOIS  FEMLING, 
Reporter. 

[Endorsed] :     Filed  December  8,  1954. 


56  Jerry  Lee  Reese  vs. 

[Title  of  District  Caurt  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case,  and  that  they  constitute  the  record  on  appeal 
herein  as  designated  by  the  parties. 

Indictment. 

Motion  for  judgment  of  acquittal. 

Minute  order  of  October  4th,  1954. 

Judgment  and  commitment. 

Notice  of  appeal. 

Designation  of  record  on  appeal. 

Order  extending  time  to  docket  appeal. 

One  (1)  volume  Reporter's  Transcript. 

Plaintiff's  exhibit  No.  1. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  said  Court  this  9th  day  of  De- 
cember, 1954. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  C.  C.  EVENSEN, 
Deputy  Clerk. 
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[Endorsed] :  No.  14596.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Jerry  Lee  Reese, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record,  Appeal  From  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Northern  Division. 

Filed:  December  10,  1954. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  14596 

JERRY  LEE  REESE, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  AVHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

Appellant  will  rely  upon  the  following  points  in 
the  prosecution  of  his  appeal  from  the  judgment 
entered  in  the  above-entitled  cause. 

I. 

The  denial  of  the  ministerial  classification  is  il- 
legal, arbitrary  and  capricious  because  the  draft 
board  employed  artificial  standards  in  determining 
what  constitutes  a  minister  of  religion  within  the 
meaning  of  the  act  and  regulations:  and  they  did 
not  follow  the  definition  of  the  term  used  in  the  act 
and  regulations  in  determining  the  claim  of  the  de- 
fendant as  a  minister  of  religion. 

11. 

The  denial  of  the  claim  for  exemption  as  a  min- 
ister of  religion  by  all  of  the  draft  boards,  and  each 
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of  them,  is  without  basis  in  fact,  arbitrary,  capri- 
cious and  contrary  to  law. 

III. 

The  order  of  the  local  board  for  defendant  to 
perform  civilian  work  at  the  Los  Angeles  County 
Department  of  Charities  and  sections  1660.1  and 
1660.20  of  the  Selective  Service  regulations  are  in 
conflict  with  the  Act,  because  the  work  is  not  na- 
tional or  federal  work  as  required  by  the  Universal 
Militaiy  Training  Service  Act. 

IV. 

The  Act,  as  construed  and  applied  by  the  regula- 
tions and  the  order,  calls  for  a  private  nonfederal 
labor  draft  for  the  performance  of  services  that 
are  not  exceptional  or  related  to  the  National  de- 
fense, in  violation  of  the  Thirteenth  Amendment 
to  the  United  States  Constitution. 

y. 

The  Act,  as  construed  and  applied  by  the  regula- 
tion and  order,  is  unconstitutional  because  it  de- 
prives the  defendant  of  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution. 

VI. 

Section  462  (a)  of  the  Act,  Part  1660  of  the 
regulation  insofar  as  they  have  been  construed  and 
applied  to  the  defendant  are  an  unreasonable 
abridgment  of  his  right  of  property  contrary  to  the 
Fifth  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 
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VII. 

Sections  1660.20  (d)  and  1660.30  of  Part  1660  of 
the  Eegulations  are  contrary  to  the  First,  Fifth, 
Thirteenth  and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

VIII. 

The  draft  board  lost  jurisdiction  to  order  ap- 
pellant to  report  for  induction  because  he  was  denied 
procedural  due  prosess  of  law  in  that  the  Department 
of  Justice  illegally  deprived  him  of  his  right  to  an 
investigation,  hearing,  report  and  recommendation 
upon  his  claim  for  classification  as  a  conscientious 
objector,  contrary  to  Section  1626.25  of  the  Selec- 
tive Service  Regulations  and  Section  6  (j)  of  the 
act. 

IX. 

The  local  board  upon  personal  appearance  de- 
prived appellant  of  a  full  and  fair  hearing  when  it 
denied  appellant  the  right  to  discuss  further  his 
claim  for  classification  as  a  minister  after  he  said 
that  he  was  educated  in  a  manner  different  from 
the  orthodox  clergy,  which  was  in  violation  of  his 
rights  guaranteed  by  the  regulations,  the  act,  and 
the  Fifth  Amendment. 

X. 

Defendant  was  denied  procedural  due  process  in 
that  the  local  board  failed  to  have  available  an  Ad- 
viser to  Registrants  and  to  have  posted  conspicu- 
ously, or  any  place,  the  names  and  addresses  of 
such  advisers,  as  required  by  the  Regulations,  and  to 
the  defendant's  prejudice. 
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XI. 

The  local  board  abused  its  discretion  by  arbitrar- 
ily refusing  to  reopen  appellant's  classification  on 
two  occasions,  namely,  November  4,  1953,  and  Feb- 
ruary 23,  1954,  when  he  presented  evidence,  which 
if  true,  required  reclassification  and  in  failing,  on 
each  occasion  to  forward  the  file  to  the  Appeal 
Board  after  its  refusal  to  reopen  the  classification. 

XII. 

The  local  board  upon  personal  appearance  de- 
prived appellant  of  a  full  and  fair  hearing  when  it 
limited  appellant  to  5  minutes  to  discuss  further  his 
claim  for  classification  as  a  minister,  which  was  in 
violation  of  his  rights  guaranteed  by  the  regula- 
tions, the  act,  and  the  Fifth  Amendment. 

/s/  J.  B.  TIETZ. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  December  20,  1954. 
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JURISDICTION 

This  is  an  appeal  from  a  judgment  rendered  and 
entered  by  the  United  States  District  Court  for  the 
Northern  District  of  California,  Northern  Division. 
The  appellant  was  sentenced  to  custody  of  the  Attorney 
General  for  a  period  of  one  year  and  one  day.  [R  9-11]  * 
Title  18,  Section  3231,  United  States  Code  confers  juris- 
diction in  the  district  court  over  the  prosecution  of  this 
case.  This  Coui't  has  jurisdiction  of  this  appeal  under 
Rule  27(a)(1)  and  (2)  of  the  Federal  Rules  of  Crim- 
inal Procedure.  The  notice  of  appeal  was  filed  in  the 
time  and  manner  required  by  law.     [R  11] 


*R  refers  to  the  printed  Transcript  of  Record. 


2 
STATEMENT  OF  THE  CASE 

The  indictment  charged  appellant  with  a  violation 
of  the  Universal  Military  Training  and  Service  Act. 
[R  3-4]  It  was  alleged  that  he  became  a  registrant  of 
Local  Board  No.  11  of  the  Selective  Service  System  in 
the  City  of  Oroville,  County  of  Butte,  State  of  Califor- 
nia and  that  ha^dng  theretofore  been  duly  classified  in 
Class  I-O,  did  then  and  there  knowingly  refuse  and  fail 
to  comply  with  the  order  of  his  said  Local  Board  No.  11 
to  report  to  his  said  Local  Board  No.  11  for  the  pur- 
pose of  doing  civilian  work  contributing  to  the  mainte- 
nance of  the  national  health,  safety  and  interest  as  pro- 
vided in  the  said  Act  and  the  rules  and  regulations  made 
pursuant  thereto.    [R  1] 

Appellant  pleaded  not  guilty,  waived  jury  trial  and 
was  tried  on  September  8th,  1954.  [R  12-  ]  A  written 
motion  for  judgment  of  acquittal  was  filed.  [R  5-  ] 
The  motion  was  denied  and  the  appellant  was  found 
guilty  on  October  4th  and  sentenced  on  October  12th. 
[R  8-9]  The  motion  contains  all  of  the  grounds  that  the 
appellant  relies  upon  for  reversal  of  the  judgment  in 
this  case.    [R  58-     ] 


3 
THE  FACTS 

Appellant  registered  with  Local  Board  No.  11  on 
August  3, 1949  [Ex  1-2]  *  He  filed  his  8-page  Classifi- 
cation Questionnaire  on  July  6,  1949.  [Ex  5-  ]  In 
it  he  showed  he  was  a  minister  of  religion  [Ex  7,  Series 
V,  1(a)]  ;  that  he  regularly  served  as  a  minister;  that 
he  had  been  a  minister  since  September  19, 1942,  having 
been  ordained  on  that  date ;  that  he  was  still  studying 
in  the  Theocratic  Ministry  school  of  The  Watch  Tower 
Bible  and  Tract  Societ}^  [Ex  7]  He  showed  his  secu- 
lar work  was  fulltime,  he  being  an  apprentice  mason. 
[Ex  8]  He  did  not  sign  Servies  XIV  (conscientious 
objector  declaration)  [Ex  11]  but  after  he  was  classi- 
fied I-A  on  August  7,  1950'  he  made  a  written  request 
for  the  Special  Form  for  Conscientious  Objectors  on 
August  27,  1950  explicitly  basing  his  professions  of 
conscientious  objections  on  his  ministry.  [Ex  16]  He 
filed  the  completed  Special  Form  [Ex  19-  ]  and  the 
local  board  reclassified  him  into  Class  IV-E  on  Septem- 
ber 18,  1950.  At  that  time  (and  until  the  fall  of  1951) 
IV-E  was  the  class  for  conscientious  objectors  who  had 
religious  scruples  against  any  type  of  participation  in 
military  activity.  Until  the  terminology  was  changed 
to  I-O,  by  regulation  dated  28  September  1951,  no  du- 
ties were  attached  to  Class  IV-E  registrants  and  appel- 
lant was  as  free  to  follow  his  ministry  as  if  he  had  been 
given  the  IV-D  (minister's)  classification. 


*Ex    refers  to  the  Government's  exhibit,  the  selective  service  file  of  appellant. 
The  pagination  is  at  the  bottom  of  each  sheet  of  the  exhibit,  circled 


In  the  fall  of  1951  the  local  boards  were  sent  the  new 
regulations.  On  November  16,  1951  appellant's  local 
board  reclassified  him  in  Class  I-A  altho  no  evidence 
of  any  nature,  new  or  otherwise,  was  placed  in  his  file. 
[Ex  12] 

Appellant  promptly  asked  for  a  personal  appear- 
ance and  an  appeal,  under  date  of  November  19,  1951. 
[Ex  23]  In  this  letter  he  stated  he  would  submit  new 
evidence.  This  he  did  on  December  10,  1951  the  date 
of  his  Appearance  Before  Local  Board.  [Ex  24,  27-31, 
32-33]  He  showed  he  was  acting  as  a  minister,  and 
was  considered  as  one  by  his  fellows.  He  did  this  by 
his  testunony,  by  a  letter  from  one  of  his  church  lead- 
ers and  by  a  certification  signed  by  30  persons.  His 
claim  and  evidence  for  a  minister's  classification  (as 
well  as  for  a  conscientious  objector's)  was  again  re- 
jected, apparently  because  he  had  not  ''attended  or 
graduated  from  a  recognized  Theological  Seminary  or 
Bible  Institute"  .  .  .  "He  only  attended  High 
School."  [Ex  26,  the  local  board's  summary  of  the 
hearing] 

Thereupon  appellant  again  requested  an  adminis- 
trative appeal  [Ex  34].  On  January  10,  1952  the  Ap- 
peal Board  reclassified  him  in  Class  I-O.  [Ex  36]  The 
decision  being  unanimous  he  had  no  further  appellate 
recourse.    [32  C.  F.  R.  §1627.3] 

Thereafter,  the  local  board  requested  appellant  to 
designate  three  types  of  civilian  work  he  would  be  will- 
ing to  do  as  a  Class  1-0  registrant.  [Ex  66]  He  gave 
stone  masonry  as  his  first  choice,  the  secular  work  of 


his  church's  non-profit  corporation  as  his  second  choice 
and  truck  driving  as  his  third  choice  [Ex  67].  He  was 
offered  none  of  these  [Ex  70]  and  on  November  5, 1952 
withdrew  his  offer  for  the  stated  reason  that  he  had 
conckided  any  of  such  work  would  interfere  with  his 
ministry.    [Ex  75] 

On  February  21, 1953  the  board  offered  him  3  types 
of  work.  [Ex  76]  He  replied,  reminding  them  he  had 
on  file  an  apprentice  training  deferment  claim  [Ex  73] 
not  yet  determined.  The  board  replied  in  such  a  man- 
ner that  appellant  was  deprived  of  an  opportunity  to 
have  an  administrative  appeal.    [Ex  79] 

After  more  negotiations  between  the  board  and  ap- 
pellant he  again  pointed  out  that  his  Avocation  was  the 
ministry  and  that  he  could  not  compromise  it.  [Ex  97] 

On  Octo])er  22,  1953  he  presented  new  and  further 
evidence  of  his  ministry,  namely  that  he  had  been  ele- 
vated to  the  position  of  Area  Study  Conductor.  This 
included  instruction  of  a  class  of  40  persons.  [Ex  102- 
13].  He  gave  other  details  of  his  work,  and  in  corrob- 
oration of  his  personal  evidence  submitted  an  affidavit 
of  the  presiding  minister  of  the  congregation  of  min- 
isters to  which  he  belonged.  [Ex  104]  This  new  evi- 
dence was  rejected  in  a  manner  that  precluded  appel- 
lant from  seeking  an  administrative  review  of  the  local 
board's  determination.  [Ex  108]  Part  of  the  board's 
error  was  noted  by  a  selective  service  supervisory  offi- 
cer [Ex  122]  and  the  clerk  thereafter  sent  appellant  a 
notification  which  informed  him  of  the  rejection  of 
his  evidence  but  the  notification  did  not  inform  him  or 


give  him,  the  opportunity  for  an  appellate  determina- 
tion.   [Ex  123] 

Subsequently,  appellant  was  sent  an  Order  to  Report 
for  Civilian  Work.  [Ex  109-  ]  He  again  wTote  the 
board  this  would  be  a  compromise  with  his  ministry. 
[Ex  118] 

Appellant  was  sent  another  Order  on  February  15, 
1954  [Ex  127]  and  he  again  wrote  the  board  he  could 
not  compromise  his  ministry ;  in  this  letter  he  also  gave 
new  and  further  e\idence  of  his  ministry,  namely,  that 
he  now  held  the  position  of  Assistant  Presiding  Min- 
ister. This  evidence  was  corroborated  by  the  Presiding 
Minister.  [Ex  133]  His  new  evidence  was  disre- 
garded; there  was  no  rebutting  evidence  to  it  or,  in 
fact,  to  any  of  his  evidence.  After  appellant's  last 
submission  of  evidence  the  board  took  the  position  it 
was  without  authority  to  reopen  his  classification  be- 
cause of  the  order  to  report  for  civilian  work. 


7 
QUESTIONS  PRESENTED  AND  HOW  RAISED 

I. 

Concerning  appellant's  ministry:  the  undisputed 
evidence  was  that  appellant,  from  the  very  first, 
claimed  he  was  a  minister  of  the  gospel  and  produced 
evidence  that  he  regularl}^  acted  as  one,  and  that  he  was 
regarded  as  a  minister  by  his  associates. 

When  the  local  board  rejected  all  his  claims  (includ- 
ing religious  conscientious  objection  to  war)  and  gave 
him  a  I-A  classification  he  appealed  administratively; 
the  Appeal  Board  found  him  to  be  truthful  and  cred- 
ited all  his  claims  that  he  was  a  sincere  and  complete- 
type  (I-O)  religious  conscientious  objector.  It  ignored 
his  claim  to  a  minister's  classification  altho  his  evi- 
dence was  undisputed. 

The  question  presented  here  is  whether  the  denial 
of  his  claim  for  a  minister's  classification  was  arbi- 
trary. Also  involved  here  is  whether  artificial  stand- 
ards [no  college  or  theological  seminary]  were  used  for 
judging  his  claim. 

The  questions  were  raised  by  motion  for  judgment 
of  acquittal.  [R  5-8]  All  the  following  questions  were 
raised  in  the  same  manner. 

II. 

Concerning  appellant's  constitutional  and  related 
attacks  on  the  work  order:  They  are  whether  or  not 
the  Act  and/or  the  regulations  comply  with  the  follow- 
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ing  amendments  to  the  constitution :  1st,  5th,  13th  and 
14th  and  whether  or  not  the  work  to  which  appellant 
was  ordered,  the  Los  Angeles  County  Department  of 
Charities,  is  a  type  of  work  that  is  as  required  by  the 
Act. 

III. 

Concerning  procedural  denials  of  due  process: 

1.  Appellant  claimed  he  did  not  have  a  fair  hearing 
before  his  local  board  on  December  10,  1951  in 
that  the  undisputed  evidence  was  that  he  was 
limited  in  time  to  5  minutes  and  was  otherwise 
prevented  from  fully  presenting  his  case  for  a 
minister's  classification.    [Ex  26  ;R  35-     ] 

2.  Appellant's  new  and  further  evidence  undis- 
putedly  was  disregarded,  although  unrebutted 
and  of  a  determinative  character,  and  his  classi- 
fication was  not  reopened.     [Ex  102-105] 

The  questions  presented  are  whether  appellant  was 
denied  a  fair  and  full  hearing  on  December  10,  1951 
and  whether  he  was  illegally  denied  a  reopening  on 
October  22,  1953. 
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SPECIFICATION  OF  ERRORS 

I. 

The  district  court  erred  in  failing  to  grant  the  mo- 
tion for  judgment  of  acquittal  duly  made  at  the  close 
of  all  the  evidence. 

II. 

The  district  court  erred  in  convicting  the  appellant 
and  entering  a  judgment  of  guilt  against  him. 

SUMMARY  OF  ARGUMENT 

I. 

Appellant  presented  substantial  evidence  to  sup- 
port his  claim  that  he  was  l)oth  a  regular  and  an  or- 
dained minister  of  a  recognized  sect,  one  that  did  not 
compensate  its  ministers;  that  he  was  considered  a 
minister  by  numerous  persons ;  that  he  regularly  gave 
substantial  amounts  of  time  to  this  work;  that  it  was 
his  vocation  and  his  secular  activities  were  only  to  sup- 
port his  family. 

None  of  his  e^ddence  was  rebutted  and  he  was  rated 
truthful.  Consequently,  he  should  have  received  the 
minister's  (IV-D)  classification: 

Dickinson  vs.  United  States,  74  S.  Ct.  152. 

The  basis  used  for  denying  his  claim  (that  he  had 
no  college  or  theological  school  training)  is  no  longer 
a  legal  basis: 
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FmyiUs  vs.  United  States,  216  F.  2d  266 ; 
Clark  vs.  Umted  States,  217  F.  2d  511  and  other 
cases  cited  in  Argximent  I. 

II. 

The  conscientious  objector  work  program  to  which 
appellant  was  ordered  suffers  from  constitutional  and 
related  infirmities: 

A.  The  work  is  not  national  or  federal  work,  as  re- 
quired by  the  Act.  Regardless  of  whether  the 
national  interest  is  served  by  work  that  is  done 
for  a  local  governmental  unit,  CongTess  intended, 
and  expressly  stated,  that  the  work  was  to  be 
national. 

B.  Only  where  the  services  are  exceptional  or  not 
related  to  the  national  defense  may  labor  be 
drafted  without  violence  to  the  Thirteenth 
Amendment.  Work  for  the  Los  Angeles  De- 
partment of  Charities  falls  in  neither  of  these 
classes. 

C.  Appellant  did  not  volunteer;  he  was  ordered  to 
do  work  he  did  not  desire  to  do.  Since  the  com- 
pulsory work  is  neither  national,  nor  exceptional 
nor  pertaining  to  defense,  appellant  has  been 
denied  due  process  of  law  under  the  Fifth 
Amendment. 

D.  Appellant  was  given  the  I-O  conscientious  ob- 
jector classification  solely  because  his  evidence 
convinced  the  Selective  Service  System  he  was 
sincerely  doing  religious  work :  his  ministry.  His 
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ministry  requires  Lis  availability  to  his  calling. 
The  order  to  work  at  a  foreign  place  for  twenty- 
four  consecutive  months  is  contrary  to  the  re- 
ligious freedom  guarantees  of  the  First  Amend- 
ment. 

III. 

Selective  service  registrants  are  entitled  to  fair 
hearings  before  their  local  boards.  A  hearing  that  is 
deliberately  limited  to  five  minutes,  and  of  which  two 
minutes  is  consumed  by  iDoard  members,  is  unfair  when 
the  registrant  has  an  unusually  hea^'y  burden  of  proof 
and  has  prepared  fifteen  minutes  of  relevant  material 
for  presentation. 

Selective  service  registrants,  whose  status  material- 
ly changes,  are  entitled  as  a  matter  of  right  to  a  reopen- 
ing of  their  classification,  upon  presentation  of  written 
evidence  showing  facts,  which,  if  true,  justify  a  re- 
classification. Even  if  the  local  board  is  unconvinced, 
it  should  so  handle  the  situation  [reopen]  so  that  the 
registrant  has  an  opportunity  for  an  appellate  deter- 
mination. 

Appellant  was  denied  due  process  in  both  of  the 
above  instances. 
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ARGUMENT 

I. 

THE  DENIAL  OF  THE  MINISTER'S  CLASSIFICA- 
TION WAS  ARBITRARY  AND  WITHOUT  BASIS 
IN  FACT. 

The  undisputed  facts  are  that  appellant  was  a  min- 
ister of  a  recognized  religious  group ;  that  this  was  his 
vocation;  that  his  secular  work  was  only  to  support 
himself  and  wife. 

As  early  as  1949,  in  his  first  statement  to  the  Selec- 
tive Service  System,  appellant  showed  that  he  regu- 
larly served  as  a  minister.  [Ex  7]  In  fact,  he  showed 
that  he  had  been  considered,  and  had  acted,  as  a  min- 
ister since  1942.  The  selective  service  law  does  not  bar 
minors  from  being  ministers.  See  §1622.43,  Appendix 
B.  On  the  contrary,  the  promulgation  of  Regulation 
§1622.43,  to  govern  registrants  18  years  and  up  is  an 
acknowledgment  of  a  well  known  fact,  namely,  that 
many  sects  encourage  youths  to  assume  ministerial 
work. 

Nor  does  the  law  require  ministers,  whether  regular 
or  ordained,  to  be  '  *  full-time ' '  ministers.  The  standard 
is  ''vocation."  Any  other  standard  is  an  illegal  im- 
jjortation. 

Appellant  was  classified  in  Class  IV-E  in  1950.  At 
that  time  such  a  conscientious  objector  classification 
carried  no  commitment  that  interfered  with  his  min- 
istry and  was  therefore  the  equivalent  of  a  minister's 
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classification  to  him.  Tlie  law  was  changed  in  1951 
and  the  new  conscientious  objector  classification,  I-O, 
carried  a  commitment  of  24  months  at  work  assigned  to 
the  registrant  by  his  local  l)oard.  Concurrent  with  the 
change  of  the  law,  the  local  board  reclassified  appellant 
in  Class  I-A.  He  promptly  presented  supportive  and 
corroborative  evidence  of  his  ministerial  status.  This 
evidence  was  never  rebutted.  This  evidence  showed 
unmistakably  the  following:  he  was  acting  as  a  min- 
ister, and  his  superiors  in  his  band  of  nearly  93  min- 
isters, aud  his  fellow-ministers,  considered  him  a  min- 
ister [Ex  24,  27-31,  32-33].  A  legal  reason  must  be 
found  in  the  selective  service  file  to  support  the  rejec- 
tion of  his  unrebutted  evidence.  A  reason  is  present 
and  apparent  but  it  is  not  a  legal  one.  The  smnmaiy 
(prepared  by  the  board)  of  the  Appearance  Before 
Local  Board  of  appellant  [Ex  26]  shows  that  the  board 
apparently  rejected  his  claim  because  he  had  not  ''at- 
tended or  graduated  from  a  recognized  Theological 
Seminary  or  Bible  Institute."  Neither  the  Act  nor  the 
regT-ilations  imposes  such  a  requirement.  Many  deci- 
sions have  held  that  the  use  of  illegal  standards  invali- 
dates the  classification ;  see 

Annett  vs.  United  States,  (10  C^ir.  6/26/53)  205  F. 
2d  689 ;  United  States  vs.  Blevins,  (9  Cir.  11/26/54)  217 
F.  2d  bm-,  Clark  vs.  United  States,  (9  Cir.  12/3/54)  217 
F.  2d  511 ;  Franks  vs.  United  States^  (9  Cir.  10/4/54) 
216  F.  2d  266;  Goetz  vs.  United  States,  (9  Cir.  10/14/ 
54)  216  F.  2d  270;  Hafjaman  vs.  United  States,  (3  Cir. 
5/13/54)  213  F.  2d  86;  United  States  vs.  Hertzog,  (M.D. 
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Penn.  6/23/54)  122  F.  Supp.  632;  United  States  vs. 
EinUe,  (9  Cir.  9/24/54)  216  F.  2d  8;  Schuman  vs. 
United  States,  (9  Cir.  12/21/53)  208  F.  2d  801,  and 
Taffs  vs.  United  States,  (8  Cir.  12/8/53)  208  F.  2d  329. 

A  case  squarely  in  point  is  United  States  vs.  Kezmes, 
W.  D.  Penn.  125  F.  Supp.  300.  There,  like  here,  the 
local  board  believed  their  Jehovah  witness  registrant 
ineligible  for  a  minister's  classification  because  he  had 
no  college  or  theological  school  training.  [302]  On 
the  authority  of  Dickinson  vs.  United  States,  74  S.  Ct. 
152,  Kezmes  was  found  not  gTiilty. 

It  cannot  be  said  the  Selective  Service  System  dis- 
believed appellant,  for  it  gave  him  the  conscientious 
objector's  classification  of  I-O.  If  he  lied  on  one  claim 
he  could  not  be  believed  on  the  other;  true,  his  claim 
could  have  been  rejected  on  the  basis  that  his  status  or 
activity  did  not  meet  the  standards  set  up  by  the  law ; 
but  it  couldn't  be  rejected  on  the  basis  of  the  educa- 
tional qualification  used  by  the  local  board  or  on  the 
basis  of  mere  suspicion  or  speculation  that  his  minis- 
terial activity  did  not  meet  the  standard  imposed  by  the 
law.  The  latter  clearly  are  condemned  by  Dickinson 
supra.  There  must  be  some  contradiction  before  there 
can  be  a  rejection.  That  is  the  plain  rule  of  Dickinson. 
The  Selective  Service  System  cannot  ignore  a  prima 
facie  case. 

Although  appellant  makes  his  living  by  secular 
work,  his  testimony  leaves  no  doubt  that  he  devoted  as 
much  time  to  his  ministry  as  do  many  of  the  clergy  of 
the  other  399  sects  in  the  United  States  and  that  it 
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was  his  vocation  in  his  eyes  and  in  the  eyes  of  his  asso- 
ciates.   [R  35-55] 

II. 

THE  SELECTIVE  SERVICE  WORK  PROGRAM  TO 
WHICH  APPELLANT  WAS  ORDERED  SUF- 
FERS  FROM  CONSTITUTIONAL  AND  RE- 
LATED INFIRMITIES. 

A.  The  Order  of  the  Local  Board  for  Defendant  to 
Perform  Civilian  Work  at  the  Los  Angeles  County 
Department  of  Charities  and  Sections  1660.1  and 
1660.20  of  the  Selective  Service  Regulations  are  in 
Conflict  with  the  Act,  Because  the  Work  is  Not 
National  or  Federal  Work  as  Required  by  the 
Universed  Military  Training  and  Service  Act.* 

Section  1660.1  of  the  Selective  Service  Regulations 
reads  as  follows : 

"1660.1  Definition  of  Appropriate  Civilian 
Work,  (a)  The  types  of  employment  which  may  be 
considered  under  the  provisions  of  Section  6  (j)  of 
Title  I  of  the  Universal  Military  Training  and 
Service  Act,  as  amended,  to  be  civilian  work  con- 
tributing to  the  maintenance  of  the  national  health, 
safety,  or  interest,  and  appropriate  to  be  performed 
in  lieu  of  induction  into  the  armed  forces  by  regis- 
trants who  have  been  classified  in  Class  I-O  shall 
be  limited  to  the  following : 


*Defendant  is  indebted  to  the  General  Counsel  of  the  Jehovah's  witnesses  for 
the  argument  herein  set  forth  in  A,  B  and  C. 
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''  (1)  Employment  by  the  United  States  Gov- 
ernment, or  by  a  State,  Territory,  or  possession  of 
the  United  States  or  by  a  political  subdivision 
thereof,  or  by  the  District  of  Colmnbia. 

"(2)  Employment  by  a  nonprofit  organiza- 
tion, association,  or  corporation  which  is  pri- 
marily engaged  either  in  a  charitable  activity  con- 
ducted for  the  benefit  of  the  general  public  or  in 
carrying  out  a  program  for  the  improvement  of 
public  health  or  welfare,  including  educational  and 
scientific  activities  in  support  thereof  when  such 
activity  or  program  is  not  princii^ally  for  the  bene- 
fit of  the  members  of  such  organization,  associa- 
tion, or  corporation,  or  for  increasing  the  mem- 
bership thereof. 

''(b)  Except  as  provided  in  subparagraph  (2) 
of  paragraph  (a)  of  this  section,  work  in  private 
employment  shall  not  be  considered  to  be  appro- 
priate civilian  work  to  be  performed  in  lieu  of 
induction  into  the  armed  forces  by  registrants  who 
have  been  classified  in  Class  I-O." 

Section  456  (j)  of  the  Universal  Military  Training 
and  Service  Act  (50  U.  S.  C.  App.  §456(j).  65  Stat.  83, 
approved  June  19, 1951)  provides : 

"...  (2)  if  the  objector  is  found  to  be  con- 
scientiously opposed  to  participation  in  such  non- 
combatant  service,  he  shall  in  lieu  of  such  induc- 
tion be  ordered  by  his  local  board,  subject  to  such 
regulations  as  the  President  may  prescribe,  to 
perform  for  a  period  equal  to  the  period  prescribed 
in  Section  4  (b)  such  civilian  work  contributing  to 
the  maintenance  of  the  national  health,  safety,  or 
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interest  as  the  local  board  may  deem  appropriate 

The  key  word  here  is  ''national,"  as  distinguished 
from  state,  city  or  county. 

The  word  "national"  has  a  very  important  and  defi- 
nite connotation  in  federal  jurisprudence.  A  reading  of 
the  index  to  the  United  States  Code  Annotated  shows 
page  after  page  with  references  to  laws  relating  to 
national  organizations  and  laws.  There  are  ' '  national ' ' 
parks  as  distinguished  from  "state"  park,  "national" 
banks  as  distinguished  from  "state"  banks,  "nation- 
al" and  "state"  labor,  relation  boards,  "national"  and 
"state"  housing  administrations.  These  all  show  that 
the  word  "national"  has  a  distinctive  federal  mean- 
ing. ...  See  WORDS  and  Phrases,  Volume  28,  at 
pages  21-25. 

The  word  "national"  is  defined  in  Volume  65  of 
Corpus  Juris  Secundum,  at  pages  38-39.  There  it  is 
stated  that  the  word  "national"  is  an  adjective,  which 
means  "pertaining  or  relating  to  a  nation  as  a  whole; 
commonly  applied  in  American  law  to  institutions,  laws 
or  affairs  of  the  United  States  or  its  govermnent,  as 
opposed  to  those  of  the  several  states."  65  C.  J.  S. 
38-39. 

Bouvier's  Law  Dictionary,  Baldwin's  Century  Edi- 
tion (Cleveland,  Banks-Baldwin  Law  Publishing  Com- 
pan}^,  1940),  defines  "national"  thus:  "Belonging  to, 
affecting,  or  pertaining  to,  a  particular  nation:  as, 
national  domicile,  the  national  government.    Often  op- 


18 

posed  to  State,  and  nearly  synonymous  with  Federal; 
as,  in  national  bank  (q.v.),  or  national  banking  associo- 
tion. ' ' 

Webster's  New  International  Dictionary,  Second 
Edition  (G.  &  C.  Merriam  Co.,  1950),  at  page  1629, 
defines  "national".  It  says:  "Of  or  pertaining  to  a 
(or  the)  nation;  common  to  a  (or  the)  whole  nation; 
.  .  .  Of  or  pertaining  to  a  politically  united  people  or 
state  (a  nation  in  sense  (4))    .    .    .    as,  national  debt. " 

Under  "Crimes,"  18  U.  S.  C.  A.,  Section  709,  at 
page  75,  it  appears  that  the  use  of  the  word  "national" 
is  prohibited  for  all  except  the  federal  government.  It 
is  a  crime  to  use  the  word  "national"  as  part  of  the 
business  or  firm,  etc.,  except  as  permitted  by  the  laws 
of  the  United  States.  In  the  1954  Pocket  Parts  of  18 
U.  S.  C.  A.,  Section  709,  the  section  is  extended  to  Na- 
tional Housing  or  Public  Housing  Administration.  The 
pmiishment  is  $1,000.00  fine,  imprisonment  for  not 
more  than  one  year,  or  both.  Violation  may  also  be 
enjoined  at  suit  of  the  United  States  Attorney. 

The  annotation  shows  that  the  First  National  Cor- 
poration of  Boston,  a  Massachusetts  corporation  with 
brokerage  powers,  it  is  not  entitled,  by  reason  of  the  in- 
hibitions of  former  Section  583  of  Title  12,  to  use  the 
word  "national"  in  its  title  (See  32  Op.  Att'y  Gen.  473 
(1921).  Byers  v.  United  States,  C.  A.  Kansas  1949, 
175  F.  2d  654,  cert,  denied  70  S.  Ct.  183,  338  U.  S.  887, 
94  L.  Ed.  545,  holds  that  the  courts  will  take  judicial 
notice  of  the  fact  that  a  bank  with  the  word  "national" 
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in  its  title  is  one  organized  pursuant  to  the  laws  of  the 
United  States. 

The  word  "national"  cannot  be  used  as  part  of  the 
name  of  any  bank  unless  the  bank  is  chartered  under  the 
laws  of  the  United  States  and  courts  take  judicial 
notice  of  such  fact.  See  Wedding  v.  First  National 
Bank,  133  S.  W.  2d  931,  280  Ky.  610  (1939)  ;  First 
National  Bank  v.  First  State  Bank,  Tex.  Com.  App. 
1927,  291  S.  W.  206. 

In  the  case  where  a  registrant  is  ordered  to  work 
for  the  state  or  a  state  hospital,  this  is  not  a  national 
or  federal  institution.  It  is,  on  the  contrary,  a  state 
institution  and  not ' '  national "  or  ' '  federal ' '  work.  The 
work  does  not  pertain  to  the  ''national"  interest  or 
welfare.  It  relates  exclusively  to  ''local"  or  'state" 
welfare.  The  work's  not  being  in  the  "national"  inter- 
est consequently  is  not  that  which  Congress  intended  or 
could  constitutionally  order  to  be  i^erformed  by  consci- 
entious objectors. 

A  reasonable  interpretation  of  the  statute  by  the 
Court  is  due,  indulging  all  reasonable  doubts  concern- 
ing the  meaning  of  the  act  in  favor  of  the  rights  of  one 
indicated  theremider.  (Harrison  v.  Vose,  50  U.  S.  372, 
378.)  It  has  been  said  that  a  sensible  construction 
should  be  placed  on  an  act  so  as  to  avoid  oppression, 
absurd  consequences  or  flagrant  injustice.  It  will  ])e 
presumed  that  Congress  intended  to  avoid  results  of 
such  a  character.  ( United  States  v.  Kirhy,  7  Wall.  482, 
486-487;  United  States  v.  Anierican  Trucking  Ass'n, 
310  U.  S.  534.)    Where  a  statute  is  susceptible  of  two 
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constructions  by  one  of  which  grave  and  doubtful  con- 
stitutional questions  arise  and  by  the  other  of  which 
such  questions  are  avoided,  our  duty  is  to  adopt  the  lat- 
ter." (United  States  v.  Delaivare  dc  Hudson  Co.,  213 
U.  S.  366,  408.)  The  argument  of  the  Glovernment  re- 
quires the  court  to  place  an  unreasonable  construction 
upon  the  act.  Additionally  it  raises  "a  succession  of 
constitutional  doubts  as  to  such  interpretation. ' '  ( Har- 
rimcm  v.  Interstate  Comtmerce  Comm/n,  211  U.  S.  407, 
422.) 

If  the  statute  is  not  interpreted  in  such  a  way  as  to 
afford  the  appellant  the  right  to  raise  this  point  then 
grave  doubts  arise  as  to  the  constitutionality  of  the  pre- 
scribed forced  labor  procedure.  To  avoid  such  conse- 
quences, the  interpretation  here  suggested  should  be 
accepted. 

The  final  order  to  perform  the  work  at  the  Los 
Angeles  County  Department  of  Charities  and  Sections 
1660.1  and  1660.20  of  the  Selective  Service  Regulations, 
authorizing  such  order,  are  in  conflict  with  the  statute. 
They  are,  therefore,  void. 

B.  The  Act,  as  Construed  and  Applied  by  the  Regu- 
lations and  the  Order,  Calls  for  a  Private  Non- 
Federal  Labor  Draft  for  the  Performance  of  Serv- 
ices that  are  Not  Exceptional  or  Related  to  the 
National  Defense,  in  Violation  of  the  Thirteen 
Amendment  to  the  United  States  Constitution. 

The  act,  as  construed  and  applied,  calls  for  a  labor 
draft  for  private  or  nonfederal  purposes.    This  com- 
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plaint  is  entirely  outside  the  field  of  unlimited  au- 
thority of  Congress  to  raise  and  maintain  an  army  or 
provide  for  alternative  service  of  a  civilian  nature. 
The  defendant  agrees  that  an  examination  of  the  law 
on  this  subject  will  reveal  that  the  Thirteenth  Amend- 
ment is  no  ban  on  the  performance  of  military  service. 
It  also  does  not  prohibit  civilian  v^ork  for  the  govern- 
ment or  work  for  a  federal  agency,  as  in  taking  over 
industry  by  the  Government,  or  work  under  control 
of  the  federal  system. 

All  of  the  cases  where  the  subject  of  the  perform- 
ance of  civilian  vs^ork  ordered  to  be  done  by  draft  boards 
has  been  determined  by  the  courts  are  not  in  point 
here;  such  do  not  control  here.  The  cases  have  been 
considered  under  the  Thirteenth  Amendment  as  related 
to  work  done  for  the  National  Director  of  Selective 
Service  in  civilian  public  service  camps — federal  agen- 
cies. Such  camps  were  not  private  camps  but  were 
federal.  (See  United  States  v.  Brooks,  54  F.  Supp.  995 
(S.  D.  N.  Y.),  affirmed  Brooks  v.  United  States,  147  F. 
2d  134  cert,  denied  324  U.  S.  878;  Weightman  v.  United 
States,  142  F.  2d  188  (1st  Cir.) ;  Zucher  v.  Osborne, 
54  F.  Supp.  984  (D.  C.  W.  D.  N.  Y.) ;  Hopper  v.  United 
States,  142  F.  2d  181  (9th  Cir.).  None  of  these  cases 
involved  orders  placing  a  conscientious  objector  in  non- 
federal employ  or  in  the  employ  of  private  persons.  It 
is  seen  that  there  exists  here  an  obvious  distinction 
between  the  orders  under  the  present  law  and  the  work 
required  under  the  1940  Act.  This  is  a  real  and  sub- 
stantial distinction.    It  is  not  one  without  a  difference. 
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It  must  be  admitted  that  there  is  no  constitutional 
right  of  exemption  from  any  kind  of  work  that  is  within 
the  discretion  of  Congress  and  the  President  to  order  a 
conscientious  objector  to  perform.  The  appellant  does 
not  argue  that  a  conscripted  conscientious  objector  has 
a  greater  choice  of  work  to  perform  than  a  person  con- 
scripted for  ordinary  military  service.  He  does  not. 
They  are  both  on  the  same  level.  Neither  may  set  his 
choice  of  service  up  against  the  discretion  of  the  Presi- 
dent acting  under  a  proper  law  of  Congress.  The  dis- 
cretion and  power  of  choice  as  vested  in  the  President 
by  the  scope  of  the  war  power  given  to  him  through  the 
act  of  Congress  are  unlimited.  The  objection  here  is 
that  the  order  to  do  work  for  a  nonfederal  agency  is  not 
within  the  scope  of  the  Universal  Military  Training 
and  Service  Act.  If  it  is  argued  that  it  is,  then  it  is  the 
appellant's  position  that  Congress  does  not  have  au- 
thority to  conscript  labor  for  a  private  employer  or  for 
a  nonfederal  project.  In  other  w^ords,  the  order  in  this 
case  to  perform  civilian  work  is  like  a  labor  draft  for 
private  employers.  It  was  not  for  the  performance  of 
service  in  the  war  effort  of  the  nation. 

The  best  way  to  emphasize  this  point  to  the  court  is 
to  make  an  analogy.  It  will  be  conceded  that  men  can 
be  drafted  to  perform  military  service,  notwithstanding 
the  Thirteenth  Amendment.  But  it  seems  that  a  very 
substantial  and  different  question  arises  here.  The 
Thirteenth  Amendment  prohibits  the  President  from 
taking  those  men  and  putting  them  to  work  for  private 
industry,  even  engaging  in  war  work,  which  is  not  by 
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the  Federal  Govermiient.  It  must  be  admitted  that  a 
soldier  cannot  be  put  to  work  by  the  Government  in  a 
private  defense  industry.  It  follows  that  conscientious 
objectors  may  not  be  ordered  to  do  work  for  a  private 
employer  not  engaged  in  federal  work  as  an  agency  of 
the  Government.  If  a  soldier  cannot  be  ordered  to  do 
private  work  for  a  private  employer  then  a  conscien- 
tious objector  cannot  be  compelled  to  do  such  work. 
The  question  is  as  simple  as  that !  It  must  not  be  mixed 
up  with  a  maze  of  complex  questions  of  war  powers 
of  the  President. 

There  are  no  cases  where  the  labor  draft  for  private 
employment  has  been  determined  by  the  federal  courts. 
No  federal  labor  draft  has  yet  been  passed  by  Congress. 
The  action  of  the  President  in  taking  over  the  railroads 
and  putting  them  in  the  hands  of  the  army  to  prevent 
strikes  is  an  evident  interpretation  of  the  Thirteenth 
Amendment,  that  it  must  be  federal  employment  to  give 
the  power.  While  this  is  not  directly  in  point  it  is  of 
persuasive  w^eight  that  the  Government  has  no  unlim- 
ited control  over  the  relationship  of  piivate  employer 
and  employee  but  it  does  over  its  own  employees.  It 
is  true  that  there  are  laws  that  authorize  federal  in- 
junctions against  strikes  in  certain  national  industries 
engaged  in  commerce.  But  that  situation  is  not  in 
point.  The  right  to  strike  is  one  thing.  Involuntary 
servitude  is  another. 

The  cases  involving  the  civilian  public  sendee  camps 
{United  States  v.  Brooks,  54  F.  Supp.  995  (S.  D.  N.  Y.), 
affirmed  Brooks  v.  United  States,  147  F.  2d  Cir.,  cert. 
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denied  324  U.  S.  878;  Weightman  v.  United  States,  142 
F.  2d  188  (1st  Cir.) ;  Hopper  v.  United  States,  142  F. 
2d  181  (9tli  Cir.)  ;  Zucher  v.  Osborne,  54  F.  Supp.  984) 
should  be  put  aside  in  one  broad  sweep.  It  is  obvious 
that  such  cases  did  not  involve  a  drafting  for  a  private 
labor  for  nonfederal  agencies. 

The  civilian  public  service  camps  were  operated 
at  the  expense  of  the  Government.  They  w'ere  under 
the  control  of  General  Hershey  and  subject  to  the  Selec- 
tive Service  RegTilations  promulgated  by  the  Presi- 
dent. It  could  not  be  successfully  argued  that  the  Thir- 
teenth Amendment  reached  labor  in  such  camps.  It  was 
alternate  conscription  service  of  a  civilian  nature  per- 
formed for  the  Government.  It  is  true  that  some  of  the 
camps  were  run  by  religious  groups,  but  they  were  not 
privately  owned  and  operated.  They  were  federal 
camps.  They  were  under  federal  control.  There  were 
elaborate  regulations  made  and  published  by  General 
Hershey,  the  Director  of  Selective  Service.  The  reli- 
gious camp  directors  of  the  different  religious  camps 
were  acting  as  agents  of  General  Hershey.  They  were, 
therefore,  agents  of  the  Government.  The  conscien- 
tious objectors  in  the  camps  were,  therefore,  working 
for  the  Government  and  not  for  private  or  nonfederal 
employers. 

Let  us  turn  now  to  a  consideration  of  the  leading 
cases  on  the  Thirteenth  Amendment  to  the  Constitution. 
The  draft  law  cases,  although  not  in  point,  shall  be  con- 
sidered first. 
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In  the  Selective  Draft  Law  Cases  (Arver  v.  United 
States),  245  U.  S.  366,  Chief  Justice  White  (at  page 
390)  held,  without  discussion,  that  compulsory  military 
service  did  not  violate  the  Thirteenth  Amendment. 

Angelus  v.  Sidlivan,  246  F.  54  (Cir.  Md.),  held  that 
the  1917  Act  did  not  illegally  interfere  with  the  rights 
of  the  person  contrary  to  the  Thirteenth  Amendment. 

United  States  v.  Brooks,  54  F.  Supp.  995  (S.  D. 
N.  Y.),  involved  a  question  of  whether  the  provisions 
of  the  Selective  Training  and  Service  Act  requiring 
civilian  work  in  a  public  service  camp  was  invalid.  The 
United  States  Court  of  Appeals  for  the  Second  Circuit 
sustained  the  holding  of  the  lower  court  that  the  act  was 
valid.  (147  F.  2d  134.)  The  same  holdings  were  made 
in  Weightman  v.  United  States,  142  F.  2d  188  (1st  Cir.), 
and  in  Heflin  v.  Sanford,  142  F.  2d  798  (5th  Cir.). 

In  United  States  v.  Brooks,  54  F.  Supp.  997  (S.  D. 
N.  Y.),  the  Tliirteenth  Amendment  argument  was 
based  '*on  the  treatment  by  the  defendant  of  the  provi- 
sions for  work  of  national  importance  as  completely 
severed  and  independent  from  the  comprehensive  mo- 
bilization contemplated  by  the  Selective  Training  and 
Service  Act."  The  court  said  that  it  must  be  treated 
as  a  part  of  the  mobilization  of  all  manpower.  The 
argument  of  defendant  was  reduced  to  an  absurdity. 
The  court  said  the  registrant  contended  he  could  be  in- 
ducted into  the  army  but  could  not  be  put  in  a  camp  in 
recognition  of  conscientious  objectors  .  Defendant 
seemed  to  make  the  argument  that  the  conscientious  ob- 
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jector  was  singled  out  and  discriminated  against.  The 
court  said  that  the  fact  that  the  work  was  under  civilian 
direction  was  inmiaterial  because  such  work  could  be 
directed  by  either  a  civilian  or  the  military.  "Nor  does 
it  matter  that  the  actual  labor  performed  by  the  as- 
signees is  not  directly  in  aid  of  the  defense  of  the  United 
States  or  of  its  military  establishment.  It  is  sufficient 
that  in  the  judgment  of  Congress  such  labor  is  of  na- 
tional importance;  that  its  performance  by  assignees 
releases  others  for  services  more  directly  concerned 
with  military  action ;  and  that  assignment  of  conscien- 
tious objectors  tends  to  deter  others  from  asserting  a 
claim  to  exemption. ' '    Page  997. 

The  Second  Circuit  held  in  Brooks  v.  United  States, 
147  F.  2d  134,  as  follows: 

"The  federal  govermnent  in  the  exercise  of  its 
undoubted  power  to  raise  and  maintain  armed 
forces  for  the  protection  of  the  country  could  have 
disregarded  the  appellant's  conscientious  scruples 
against  participating  in  such  ser\"ice  and  con- 
scripted him  for  any  military  service  which  he  was 
mentally  and  physically  fit  .  .  .  Congress  could 
in  the  exercise  of  its  incidental  power  do  whatever 
was  reasonably  necessary  and  appropriate  to  raise 
and  maintain  armed  forces  provided  that  those 
who  were  given  exemption  from  such  services  be 
required  to  perform  such  work  of  national  impor- 
tance as  they  were  able  to  perform  under  reason- 
able rules  and  regulations.  There  are  many  good 
reasons  which  may  have  led  Congress  so  to  provide 
but  it  is  enough  that  such  action  may  have  been  con- 
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sidered  needed  during  a  great  national  emergency 
for  its  effect  upon  the  moral  of  those  who  do  serve 
in  the  armed  forces."    Pages  134-135. 

Weight  man  v.  United  States,  142  F.  2d  188  (1st 
Cir.),  involved  an  attack  against  the  constitutionality 
of  the  1940  Act  in  its  provisions  for  treatment  of  con- 
scientious objectors.  The  power  of  the  President  to 
designate  the  forestry  work  and  the  low  pay,  described 
as  slavery  and  imprisonment  in  the  conscientious  ob- 
jector camps,  were  questioned.  The  court  rejected  all 
argmnents.    The  court,  among  other  things,  said : 

''Possibly  the  system  established  'may  be  con- 
demned by  some  as  unwise  or  liberal  or  unfair' 
(Cardozo,  J.,  concurring  in  Hamilton  v.  Regents, 
293  U.  S.  245,  266,  55  S.  Ct.  197,  205,  79  L.  Ed. 
343),  but  this  is  no  basis  for  holding  the  system  un- 
constitutional. Since  the  situation  presented  by 
the  Act  called  for  'the  exercise  of  judgment  and 
discretion  and  for  the  choice  of  means  by  those 
branches  of  the  Government  on  which  the  Consti- 
tution has  placed  the  responsibility  of  war-making, 
it  is  not  for  any  court  to  sit  in  review  of  the  wisdom 
of  their  action  or  substitute  its  judgment  for 
theirs.'  Kiyoshi  HirabaiiasM  v.  United  States,  320 
U.  S.  81,  93,  63  S.  Ct.  1375,  87  L.  Ed.  1774.  Under 
the  circumstances  we  do  not  believe  that  the  action 
taken  w^ith  respect  to  conscientious  objectors  has 
exceeded  constiutional  bounds.  In  accord  see  Hop- 
per V.  United  States,  9  Cir.,  142  F.  2d  181;  United 
States  V.  Vmi  Den  Berg,  7  Cir.,  13  P.  2d  654,  and 
cases  cited. ' '   Page  192. 
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In  Hopper  v.  United  States,  142  P.  2d  181  (9th  Cir.), 
the  requirement  for  civilian  work  at  a  public  service 
camp  was  attached.  It  was  claimed  to  be  involuntary 
servitude.    The  court  said : 

"These  propositions,  in  one  guise  or  another, 
have  been  advanced  again  and  again,  both  in  this 
and  in  the  first  World  War,  and  have  been  uni- 
formly met  with  rejection. ' '   Page  186. 

The  defendant 's  claim  that  the  work  camp  require- 
ment violated  the  Thirteenth  Amendment  in  United 
States  V.  Van  Den  Berg,  139  P.  2d  654  (7th  Cir.),  was 
rejected  with  the  following  statement : 

"Defendant's  claims  that  his  assignment  to  a 
conscientious  objectors'  camp  amounted  to  imposi- 
tion of  involuntary  servitude  in  violation  of  con- 
stitutional rights;  .  .  .  have  all  been  considered 
fully  by  this  court  and  denied  in  United  States  v. 
Mroz,  7th  Cir.,  136  P.  2d  221."    Page  656. 

Exceptional  service  such  as  labor  in  the  federal 
maritime  service  or  the  Navy  may  be  compelled  without 
a  violation  of  the  Thirteenth  Amendment.  It  is  the 
same  as  the  right  of  the  federal  Government  to  con- 
script manpower  for  military  service.  A  consideration 
of  the  cases  on  the  point  shows  that  such  services  are, 
like  military  service,  exceptional.  They  may  be  com- 
pelled as  an  exception  to  the  general  rule  commanded 
by  the  Thirteenth  Amendment. 

Robertson  v.  Baldwin,  165  U.  S.  275,  282-283,  held 
that  the  federal  statute  authorizing  justices  of  the 
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peace  to  issue  warrants  to  arrest  deserting  seamen  did 
not  violate  the  federal  Constitution,  Thii-teenth  Amend- 
ment. This  is  also  the  old  conmion  law  rule.  The  Su- 
preme Court  said : 

"It  is  clear,  however,  that  the  amendment  was 
not  intended  to  introduce  any  novel  doctrine  with 
respect  to  certain  descriptions  of  service  which 
have  always  been  treated  as  exceptional;  such  as 
military  and  naval  enlistments,  or  to  disturb  the 
right  of  parents  and  guardians  to  the  custody  of 
their  minor  children  or  wards.  The  amendment, 
however,  makes  no  distinction  between  a  public 
and  a  private  service.  To  say  that  persons  engaged 
in  a  public  service  are  not  within  the  amendment 
is  to  admit  that  there  are  exceptions  to  its  general 
language,  and  the  further  question  is  at  once  pre- 
sented, where  shall  the  line  be  drawn?  We  know 
of  no  better  answer  to  make  than  to  say  that  serv- 
ices which  have  from  time  immemorial  been  treated 
as  exceptional  shall  not  be  regarded  as  within  its 
purview."  (165  U.  S.,  at  page  282)  Mr.  Justice 
Harlan  dissented.  Much  of  what  he  says  applies 
as  argument  in  favor  of  the  appellant  here.  See 
pages  288-303. 

The  compulsory  road  work  law  of  Florida  was  held 
not  to  violate  the  Thirteenth  Amendment  because  the 
services  called  for  were  exce]3tional  and  akin  to  the 
usual  compulsory  duties  that  every  citizen  owed  the 
government.  The  w^ork  was  likened  to  military  service 
and  jury  duty,  which  are  not  forbidden  by  the  Thir- 
teenth Amendment.  {Butler  v.  Perry,  240  U.  S.  328, 
333.)    The  Court  said: 
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''The  great  purpose  in  view  was  liberty  under 
the  protection  of  effective  government,  not  the  de- 
struction of  the  latter  by  depriving  it  of  essential 
powers.  Slaughter  House  Cases,  16  Wall.  36,  69, 
71, 72 ;  Plessy  v.  Ferguson,  163  U.  S.  547,  542 ;  Moh- 
ertsou  V.  Baldwin,  165  U.  S.  275,  282;  Clyatt  v. 
United  States,  197  U.  S.  207;  Bailey  v.  Alabama, 
219  U.  S.  219." 

A  case  similar  in  its  holding  is  Plessy  v.  Ferguson, 
163  U.  S.  537.  That  case  involved  a  Louisiana  law  that 
provided  for  separate  but  equal  accommodation  for 
both  black  and  white  passengers  traveling  on  railroads 
in  the  state.  The  Court  held  that  the  law  did  not  vio- 
late any  of  the  rights  of  a  railroad  employee  convicted 
under  the  law.    163  U.  S.,  at  pages  542-543. 

Mr.  Justice  Black  in  United  States  v.  Petrillo,  332 
U.  S.  1,  13,  stated  that  the  criminal  sanctions  of  the 
Communications  Act  j^unishing  coercion  in  broadcast- 
ing did  not  violate  the  Thirteenth  Amendment  on  its 
face.  He  indicated  that  the  application  of  the  statute 
may  present  the  question.  Thus  it  is  a  question  whether 
it  is  void  as  construed  and  applied. 

A  New  York  Statute  making  it  a  crime  for  a  land- 
lord not  to  provide  usual  apartment  house  services  on 
an  equal  basis  to  all  tenants  did  not  violate  the  Thir- 
teenth Amendment.  (See  Marcus  Broivn  Holding  Com- 
pany, Inc.  V.  Feldman,  256  U.  S.  170,  199.)  The  Court 
said: 

"It  is  true  that  the  traditions  of  our  law  are 
opposed  to  compelling  a  man  to  perform  strictly 
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personal  services  against  his  will  even  when  he  has 
contracted  to  render  them." 

In  Auto  Workers  v.  Wisco7ism  Employment  Rela- 
tioTis  Board,  336  U.  S.  245,  it  was  held  that  the  law  for 
collective  bargaining  between  the  employer  and  union 
did  not  violate  the  Thirteenth  Amendment.  The  stat- 
ute was  sustained  because  it  did  not  make  it  a  crime  to 
quit  a  job.    336  U.  S.,  at  page  251. 

In  all  the  cases  quoted  from  above  (except  in  the 
case  of  the  seaman,  which  is  special — finding  its  back- 
ground of  exemption  from  the  rule  in  the  common  law) 
none  of  them  involved  service  performed  for  a  private 
person.  They  all  involved  forced  service  of  an  excep- 
tional or  emergency  or  special  nature,  to  the  state. 

The  peonage  cases  are  directly  in  point  here.  They 
will  not  be  considered  in  this  section  of  the  argument. 
But,  before  they  are  stated,  let  a  few  general  remarks 
be  made  to  show  that  they  apply. 

It  was  compulsory  private  labor  that  w^as  pro- 
hibited hj  the  Thirteenth  Amendment  and  the  Anti- 
Peonage  Law.  In  every  case  there  was  involved  a  state 
law  or  custom  that  produced  the  forced  labor  for  pri- 
vate purpose.  Had  the  laws  been  passed  by  the  Con- 
gress instead  of  the  state  governments  the  results  would 
have  been  the  same.  The  Thirteenth  Amendment  would 
have  invalidated  the  custom  or  laws  even  by  the  Fed- 
eral Government  compelling  the  work  either  directly 
or  indirectly. 
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What  is  done  by  the  Congress  here  is  identical  to 
that  which  was  done  by  the  state  governments  and  con- 
demned in  the  peonage  cases.  Here  there  is  compulsory 
work  of  a  nature  that  does  not  come  within  the  recog- 
nized exception  of  the  Thirteenth  Amendment,  such  as 
military  service.  The  peonage  cases  would  prohibit  the 
drafting  of  young  men  as  soldiers  and  putting  them  to 
work  on  the  King  Ranch  in  Texas  or  in  the  Broadway 
Department  Store  in  Los  Angeles.  Soldiers  could  not 
be  put  in  the  state  hospital  to  take  care  of  mentally  ill 
people  without  its  being  a  violation  of  the  principle  of 
the  peonage  cases  by  the  Supreme  Court.  Since  a  sol- 
dier cannot  be  thus  drafted  for  compulsory  labor  with- 
out a  violation  of  the  Thirteenth  Amendment,  then  the 
President  also  violates  the  Amendment  when  he  orders 
a  conscientious  objector  to  work  in  the  state  hospital. 
The  Amendment  and  peonage  cases  prohibit  what  is 
done  in  this  case  by  the  order  made  under  Section  1660.1 
of  the  Selective  Service  Regulations. 

Let  us  turn  our  attention  now  to  a  consideration 
of  the  peonage  cases. 

A  very  good  discussion  of  the  Thirteenth  Amend- 
ment, its  background  and  the  earlier  decisions  under 
it  appears  in  Pollock  v.  WiUiams,  322  U.  S.  4,  7-13. 
The  Court,  at  page  17  of  the  opinion,  held  that  the 
Florida  law  imposed  peonage  upon  certain  persons 
under  certain  conditions.  The  statute  made  one  who 
obtained  an  advance  of  money  upon  an  agreement  to 
render  service  guilty  of  a  misdemeanor.  The  law  pro- 
\-ided  for  a  presumption  of  fraud  on  the  showing  of 


33 

obtaining  the  money  on  such  agreement.  This  case  in- 
volved the  federal  act  passed  to  implement  the  Thir- 
teenth Amendment.  It  is  the  law  against  peonage.  (322 
U.  S.,  at  page  8) .  The  Thirteenth  Amendment,  without 
a  special  act,  has  teeth  against  an  act  of  Congress.  ( See 
Hurd  V.  Hodge,  334  U.  S.  24,  at  pages  31-32.)  Mr.  Jus- 
tice Jackson  for  the  majority  of  the  Court  said: 

' '  The  undoubted  aim  of  the  Thirteenth  Amend- 
ment as  implemented  by  the  Antipeonage  Act  was 
not  merely  to  end  slavery  but  to  maintain  a  system 
of  completely  free  and  voluntary  labor  throughout 
the  United  States.  Forced  labor  in  some  special 
circumstances  may  be  consistent  with  the  general 
basis  system  of  free  labor.  For  example,  forced 
labor  has  been  sustained  as  a  mean  of  pmiishing 
crime,  and  there  are  duties  such  as  w^ork  on  high- 
ways which  society  may  compel. ' '  Pollock  v.  Wil- 
lianiSt  322  U.  S.,  at  pages  17-18. 

In  the  Slaugliier  House  Cases,  16  Wall.  36,  the 
Court  held  that  the  Thirteenth  Amendment  was  not 
limited  to  protection  of  the  Negro  or  to  a  prohibition 
of  slavery.    See  16  Wall.,  at  pages  69,  71-72. 

The  other  peonage  cases,  like  Pollock  v.  Williams, 
322  U.  S.  4,  lay  down  the  rule  that  there  can  be  no 
indirect  violation  of  the  Thirteenth  Amendment.  Crim- 
inal sanctions  cannot  be  used  to  punish  one  who  refuses 
to  do  forced  labor  or  \4olates  a  labor  contract.  By  force 
of  the  same  reason  the  Amendment  prohibits  the  use  of 
the  war-powers  section  of  the  police  power  of  the  state 
to  be  used  to  compel  performance  of  work  not  of  an 
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exceptional  character  coming  strictly  under  the  old 
common  law  practice  of  service  to  the  state  of  a  nature 
which  can  be  compelled.  If  the  service  does  not  relate 
directly  to  the  war  effort  it  camiot  be  said  to  be  excep- 
tional. It  is  not,  therefore,  an  excej^tion  from  pro- 
hibited forced  labor  under  the  Thirteenth  Amendment 
purely  because  it  was  attached  to  war  law.  It  is  fun- 
damental that  the  Constitution  deals  with  realities  and 
not  with  shadows.  (Cummins  v.  Missouri,  4  Wall.  277, 
325 ;  Ex  parte  Milligan,  4  Wall.,  2, 120-121.)  And  there 
must  be  a  direct  relationship  between  the  end  aimed  at 
and  the  power  exercised. 

Indirect  and  remote  purposes  or  ends  cannot  be  sus- 
tained purely  because  Congress  has  chosen  to  say  they 
are  to  be  done.  Compare  the  other  peonage  cases 
(Bmly  V.  Alabama,  219  U.  S.  219,  and  Taylor  i'.  Georgia, 
315  U.  S.  25)  with  Pollock  v.  Williams,  322  U.  S.  4. 

Hodges  v.  United  States,  203  U.  S.  1,  involved  an 
indictment  seeking  enforcement  of  the  criminal  sanc- 
tions clause  of  the  Civil  Rights  Act.  While  the  dis- 
missal of  the  indictments  was  ordered  the  court  wrote 
on  the  subject  of  "involuntary  servitude"  words  used 
the  Thirteenth  Amendment.  The  Court  said:  "The 
meaning  of  this  is  as  clear  as  language  can  make  it.  The 
things  denounced  are  slavery  and  involuntary  servi- 
tude, and  Congress  is  given  power  to  enforce  that  de- 
nimciation.  All  understand  by  these  terais  a  condition 
of  enforced  compulsory  service  of  one  to  another.  While 
the  inciting  cause  of  the  Amendment  was  the  emancipa- 
tion of  the  colored  race,  yet  it  is  not  an  attempt  to  com- 
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Qiit  that  race  to  the  care  oi'  the  Nation.  It  is  denuncia- 
tion of  a  condition  and  not  a  declaration  in  favor  of  a 
particular  people.  It  reaches  every  race  and  every  indi- 
vidual, and  if  in  any  respect  it  commits  one  race  to  the 
Nation  it  commits  every  race  and  every  individual 
thereof."    203  U.  S.,  at  pages  16-17. 

It  is  submitted,  therefore,  that  the  order  for  the 
appellant  to  perform  work  at  Los  Angeles  Comity  De- 
partment of  Charities  and  the  regulations  authorizing 
such  order  constitute  a  construction  and  application  of 
the  statute  which  makes  it  unconstitutional,  because 
it  is  brought  into  conflict  with  the  mandate  of  the  Thir- 
teenth Amendment. 

C.  The  Act,  as  Construed  and  Applied  by  the  Regula- 
tion and  Order,  is  Unconstitutional  Because  it 
Deprives  the  Defendant  of  Due  Process  of  Law 
Contrary  to  the  Fifth  Amendment  to  the  Consti- 
tution. 

The  due  process  clause  mider  the  Fifth  Amendment, 
as  stated  under  Section  684  of  Volume  12  of  American 
Jurisprudence  on  "Constitutional  Law,"  requires 
"  .  .  .  that  the  law  shall  not  be  unreasonable,  arbi- 
trary or  capricious  and  that  the  means  selected  shall 
have  a  real  and  substantial  relation  to  the  object  sought 
to  be  attained." 

The  Court's  attention  is  called  to  the  case  of 
Ex  Parte  Mitsuye  Endo,  323  U.  S.  283.  This  case  held 
habeas  corpus  proper  to  secure  the  release  of  a  con- 
cededly  loyal  citizen  who  was  being  illegally  detained 


36 

by  the  War  Relocation  Authority  under  presidential 
executive  power.  The  Supreme  Court,  speaking  through 
Justice  Douglas,  after  calling  attention  to  the  constitu- 
tional safeguards  against  improper  exercise  of  the  war 
power,  one  of  these  being  "due  process"  under  the 
Fifth  Amendment  (See  page  299),  ruled  that  a  con- 
cededly  loyal  citizen  presents  no  problem  of  espionage 
or  sabotage  and  since  the  power  to  detain  is  derived 
from  the  power  to  protect  the  war  effort  against  es- 
pionage and  sabotage,  the  detention,  which  had  no 
relation  to  that  objective,  is  unauthorized.  The  force 
of  the  reasoning  in  that  case  falls  upon  this  case  here 
before  the  Court. 

It  is  to  be  noted  that  the  Supreme  Court  of  the 
United  States  as  early  as  Ex  parte  MiUigan,  4  Wall,  2, 
120-121,  has  held  that  the  Fifth  Amendment  is  a  valid 
bar  against  the  improper  exercise  of  the  war  power. 
The  MiUigan  case  involved  the  release  on  hahea'S  corpus 
of  a  civilian  who  had  been  sentenced  to  death  upon  a 
military  trial  during  the  Civil  War  in  the  state  of 
Indiana,  where  federal  court  trial  was  available.  Com- 
pare Cummins  v.  Missouri,  4  Wall.  277,  at  page  325. 

While  some  of  the  cases  dealing  with  the  exercise 
of  the  war  power  speak  of  the  presumption  of  regu- 
larity attaching  to  presidential  and  other  official  acts, 
nevertheless,  the  Supreme  Court  itself  has  recognized 
such  presumption,  will  be  of  no  avail  where  a  presiden- 
tial war  order  is  clearly  shown  to  be  arbitrary  and  re- 
pugnant to  the  Federal  Constitution.  See  Highland  v. 
Russell  Car  &  Plow  Co.,  279  U.  S.  253,  at  pages  261 
and  262. 
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A  Selective  Service  case  deemed  worthy  of  mention 
on  this  question  is  United  States  v.  Emery,  (2d  Cir. 
1948)  168  F.  2d  454.  The  prosecution  was  under  the 
1940  Act  for  a  conscientious  objector's  leaving  detached 
service  ''for  which  he  had  vohmteered.''  He  had  pre- 
viously been  hired  out  as  a  voluntary  laborer  from  a 
Civilian  Public  Service  Camp  "to  do  private  dairy 
herd  testing. ' '  The  prevailing  wages  for  this  farm-out 
laborer  were  paid  to  his  employer,  the  Federal  Govern- 
ment. Out  of  his  wages  he  was  paid  the  $15.00-a-month 
Civilian  Public  Service  Camp  allow^ance  by  the  Federal 
Government.  The  balance  of  his  wages  was  paid  into  a 
separate  fund  of  the  United  States  Treasury. 

The  appellant  was  not  a  volunteer.  The  Emery 
Case  supra,  is  not  in  point.  It  is  to  be  noted  that  the 
United  States  Court  of  Appeals  for  the  Second  Circuit 
held  that,  as  to  the  wages  paid  the  defendant,  his  rights 
under  the  First  and  Fifth  Amendments  had  not  been 
violated.    The  court  at  168  F.  2d  454,  page  456,  said: 

"...  The  conscientious  objector  cannot 
refuse  to  perform  his  w^ork  of  national  importance 
even  if  he  thinks  he  is  being  underpaid  and  acts  on 
conscientious  scruples  to  avoid  what  he  considers 
the  status  of  contract  labor. ' ' 

The  language  was  dictum,  since  the  defendant  was  in 
no  position  to  assert  the  defenses  because  he  had  volun- 
teered for  the  w^ork  he  later  questioned.  Had  it  been 
without  his  consent  the  case  w  ould  have  been  different. 
Also,  the  points  on  forced  labor  were  not  presented  in 
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that  case,  as  they  have  been  here,  which  distinguishes 
that  case. 

It  is  submitted  that  inasmuch  as  the  appellant  in 
this  case  did  not  consent  to  the  work  and  since  he  was 
ordered  to  do  work  that  is  not  in  the  "national"  or 
"federal"  interest  or  welfare  as  distingiiished  from 
"state"  or  "local"  welfare,  and  because  the  work  is 
against  his  wish,  it  is  plain  that  he  has  been  deprived 
of  his  rights  contrary  to  the  due  process  clause  of  the 
Fifth  Amendment  to  the  Constitution. 

D.  Section  462  (a)  of  the  Act  and  Part  1660  of  the 
Regulations,  Insofar  as  They  Have  Been  Con- 
strued and  Applied  to  the  Defendant  Constitute 
an  Unreasonable  Abridgement  of  His  Right  of 
Freedom  of  Religion  Contrary  to  the  First  Amend- 
ment to  the  United  States  Constitution. 

Congress  has  seen  fit  to  grant  exemption  to  minis- 
ters and  deferments  to  conscientious  objectors.  Both 
are  recognitions  of  the  relative  importance  of  religion 
and  conscience  in  our  way  of  life ;  they  are  recognitions 
that  the  minister  in  the  pursuit  of  his  vocation  con- 
tributes vitally  to  the  nation's  welfare  and  that  the 
conscientious  objector  can  also  so  contribute  in  a  man- 
ner consistent  with  his  scruples  against  participation 
in  activity  abhorrent  to  him  or  inconsistent  with  his 
religious  commitments. 

Assuming  that  the  appellant  presented  satisfactory 
evidence  that  his  vocation  was  the  ministry,  within  the 
selective  service  definition,   and  that   this  e^ddence 
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stands  unrebutted  it  would  necessarily  follow  that  the 
denial  of  a  IV-D  classification  to  him  was  arbitrary  and 
illegal. 

Dickinson  vs.  United  States,  74  S.  Ct.  152. 

There  is  no  question  but  that  defendant  presented 
satisfactory  evidence  that  he  was  a  conscientious  ob- 
jector. The  selective  service  system  became  convinced 
that  he  was  one  and  classified  him  in  Class  I-O. 

This  is  important  for  the  following  reason :  the  sole 
and  avowed  basis  of  defendant's  conscientious  objection 
to  particii^ation  in  military  activity  is  his  dedication  to 
his  ministry.  [Ex  16]  He  is  not  one  of  the  124  types 
of  pacifist  conscientious  objectors ;  he  is  a  conscientious 
objector  solely  because  he  faces  "everlasting  death"  if 
he  compromises  with  his  dedication  to  his  ministry.  His 
answers  on  the  SSS  Form  No.  100,  on  the  SSS  Form 
No.  150  and  other  documents  in  his  file  made  clear  he 
is  not  a  pacifist.  Since  the  law  proscribes  a  philosophic 
basis  and  a  purely  personal  moral  code  the  only  legal 
reason  left  for  the  board  to  give  him  a  1-0  classifica- 
tion was  his  ministry  dedication. 

Appellant's  file  presented  considerable  evidence 
that  the  ministry  was  his  vocation  and  his  court  testi- 
mony (concerning  what  he  tried  to  tell  the  board  at  his 
personal  appearance  before  it)  was  definite  and  de- 
tailed that  his  dedication  to  this  work  called  for  all  the 
time  he  could  take  away  from  the  task  of  earning  a  liv- 
ing for  his  wife  and  himself. 
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We  are  not  arguing  here  the  basis-in-f act  question ; 
the  amount  of  time,  gross  or  proportionate,  that  he  de- 
voted to  secular  or  to  religious  work  is  not  in  point  here, 
even  if  it  should  actually  be  in  point  in  a  determination 
of  the  basis-in-f  act  problem. 

We  are  here  arguing  that  once  it  is  found  to  be  a 
fact  that  a  registrant  truly  has  dedicated  his  life  to 
religious  service  (and  this  is  implicit  in  the  finding  of 
the  selective  service  system)  his  freedom  of  religion  is 
abridged  when  he  is  compelled  to  remove  himself  from 
the  area  of  his  religious  work  to  do  secular  work  that 
prohibits  him  from  following  his  calling.  Put  another 
way,  and  very  briefly,  a  selective  service  registrant, 
such  as  this  appellant,  after  a  finding  of  fact  such  as 
we  have  here,  must  be  free  to  "witness"  his  faith  and  to 
respond  to  the  promptings  of  his  call.  In  short,  a  gov- 
ernmental agency  is  constitutionally  barred  from  inter- 
fering with  the  religious  work  of  such  a  person ;  if  Se- 
lective Service  is  legally  qualified  to  determine  the 
locale  of  the  missionary  activity  and  ministry  of  its 
registrants,  absent  a  state  of  war,  then  the  Department 
of  Labor  is  equally  ([ualified  to  tell  the  rest  of  us  where 
to  work  in  times  of  peace. 


III. 

APPELLANT  WAS  DENIED  PROCEDURAL  DUE 
PROCESS  OF  LAW  IN  THAT  HIS  LOCAL 
BOARD  HEARING  WAS  UNFAIR  AND  IN  THAT 
HIS  CLASSIFICATION  WAS  NOT  REOPENED 
WHEN  IT  SHOULD  HAVE  BEEN. 

A.  The  Undisputed  Evidence  was  that  Appellant's 
Local  Board  Accorded  Him  Only  Five  Minutes  for 
His  Appearance  Before  Local  Board,  on  December 
10,  1951,  Although  he  had  Prepared  Material  for 
Presentation  on  His  Minister's  Classification 
Claim  that  He  was  Unable  to  Present  Because  of 
the  Arbitrary  and  Unreasonable  Shortness  of  the 

Time  Allowed  Him.    [Ex.  26;  R  35- ].  In  Fact, 

Only    Three    Minutes    Were   Available    to    Him. 
[R51]. 

The  ministry  of  Jehovah 's  witnesses  is  not  well  un- 
derstood by  local  draft  boards.  To  many  persons  it  is 
incomprehensible  that  anyone,  particularly  a  young- 
person,  will  dedicate  his  life  to  an  altruistic  or  religious 
enterprise  of  an  "unorthodox"  nature.  The  priest- 
hood, the  foreign-field  missionary  work  and  other  more 
usual  religious  activities  are  quite  well  understood ;  how- 
ever, the  willingness  of  the  door-to-door  evangelist  to 
endure  the  inevitable  rebuffs  (to  mention  but  one  of  the 
obvious  burdens  of  the  work)  is  not  comprehensible. 
Neither  does  the  persistence  and  the  occasional  aggres- 
siveness of  some  of  the  Jehovah  witness  missionaries 
make  local  board  members  sympathetic  to  the  claims  of 
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their  Jehovah  witness  registrants.  Although  the  board 
members  are  to  serve  in  a  judicial  capacity  they  often 
do  not  bring  a  judicial  attitude  to  their  work;  while 
prejudice  is  not  claimed  here  indifference  is.  The 
board  members  knew  the  Appearance  Before  Local 
Board  was  appellant's  only  opportunity  to  meet  them 
face  to  face ;  that  he  was  entitled  to  discuss  his  file,  to 
argue  his  evidence,  to  point  out  and  to  explain  items  in 
it  that  may  have  been  stated  in  lang-uage  having  a 
unique  meaning  to  the  Jehovah's  witness,  and  to  give 
them  new  and  further  evidence.  See  §1624.2  of  the 
Regulations.  Confining  the  usual  registrant  to  five 
minutes  might  be  fair  and  reasonable ;  so  confining  one 
with  the  burden  of  establishing  his  right  to  a  minister's 
classification,  and,  moreover,  one  of  Jehovah's  wit- 
nesses is  almost  on  its  face  unfair.  The  definite  and  de- 
tailed courtroom  testimony  of  appellant  [R  36-42]  con- 
cerning the  items  of  his  ministerial  activity  he  had 
planned  to  present  to  the  board  (and  unrebutted)  dem- 
onstrates the  unfairness  of  the  five  minutes  limitation. 

The  explanation  given  in  court  [R  36-42],  if  heard 
by  the  local  board,  might  have  resulted  in  a  different 
classification.  This  explanation,  if  included  in  the 
summary  of  the  Appearance  Before  Local  Board,  might 
have  resulted  in  a  different  Appeal  Board  classifica- 
tion. In  any  event,  its  absence  from  the  summary, 
because  of  the  arbitrary  time  limitation,  was  an  imfair 
diminution  of  his  appellate  record.  Bejelis  vs.  United 
States,  (6th  Cir.,  July  26,  1953)  206  F.  2d  354,  356; 
Davis  vs.  United  States,  (6th  Cir.,  Nov.  12,  1952)  199 
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F.  2(1 689,  691 ;  United  States  vs.  Zieher,  (Sd  Cir.,  April 
28, 1947)  161  F.  2d  90,  92 ;  United  States  vs.  Stiles,  (3d 
Cir.,  1948)  169  F.  2d  455,  457. 

B.  Nevertheless,  it  is  the  Attitude  of  Many  Persons 
(and  Doubtless  of  Many  Local  Board  Members) 
that  it  is  Not  Enough  for  a  Jehovah  Witness  Reg- 
istrant to  Be  a  Genuine  Missionary  or  Evangelist, 
in  Order  to  Be  Entitled  to  a  Minister's  Status: 
It  is  Believed  by  Some  He  Must  Also  Occupy  One 
of  the  Higher  Echelons  of  the  Sects'  Hierarchy. 
Although  the  Regulations  Do  Not  Impose  Such  a 
Higher  Standard,  This  Appellant  in  Time  Became 
Able  to  Meet  It. 

Therefore,  when  appellant  presented  new  and  fur- 
ther evidence  that  he  was  one  of  the  ''servants"  of  the 
congregation  and,  in  fact,  that  he  ranked  next  to  the 
very  top  servant  in  his  band  of  missionaries,  his  new 
evidence  warranted  formal  reconsideration  of  his  clas- 
sification by  his  local  board.  Section  1625.2  so  pro- 
vides : 

"When  Registrant's  Classification  May  Be  Re- 
opened and  Considered  Anew. — The  local  board 
may  reopen  and  consider  anew  the  classification 
of  a  registrant  (1)  upon  the  written  request  of  the 
registrant,  the  govermnent  appeal  agent,  any  per- 
son who  claims  to  be  a  dependent  of  the  registrant, 
or  any  person  who  has  on  file  a  written  request  for 
the  current  defermentof  the  registrant  in  a  case  in- 
volving occupational  deferment,  if  such  request  is 
accompanied  by  written  infoi-mation  presenting 
facts  not  considered  when  the  registrant  was  classi- 


44 

fied,  which,  if  true,  would  justify  a  change  in  the 
registrant's  classification;  or  (2)  upon  its  own 
motion  if  such  action  is  based  upon  facts  not  con- 
sidered when  the  registrant  was  classified  which, 
if  true,  would  justify  a  change  in  the  registrant's 
classification ;  provided,  in  either  event,  the  classi- 
fication of  a  registrant  shall  not  be  reopened  after 
the  local  board  has  mailed  to  such  registrant  an 
Order  to  Report  for  Induction  (SSS  Form  No. 
252),  imless  the  local  board  first  specifically  finds 
there  has  been  a  change  in  the  registrant's  status 
resulting  from  circmnstances  over  which  the  regis- 
trant had  no  control. ' ' 

Appellant's  selective  service  file  shows  that  he  in- 
formed the  board  on  October  22,  1953  that  he  had  be- 
come Area  Study  Conductor  [Ex  102-  ] ;  he  later 
showed  he  had  been  entrusted  with  the  responsibility  of 
being  Assistant  Presiding  Minister  [Ex  133].  On  nei- 
ther occasion  was  his  classification  reopened.  Even 
if  he  had  been  reclassified  into  the  same  class  he  would 
have  had  an  administrative  appellate  opportunity.  As 
the  problem  was  handled  by  the  board,  he  was  pre- 
cluded from  having  an  appellate  opportunity  by  the 
board's  refusal  to  reopen.  Such  handling  was  con- 
demned in  United  States  vs.  Clark,  105  F.  Supp.  613, 
164-615,  in  United  States  vs.  Crawford,  119  F.  Supp. 
729,  730,  and  in  United  States  vs.  Williams,  No.  8917 
D.  Conn.,  April  2, 1954.  See  Appendix  A.  This  is  also 
true  of  In  re  Ahramson,  196  F.  2d  261  and  the  argiunent 
is  supported  by  Hull  vs.  StaUer,  151  F.  2d  633. 
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CONCLUSION 

Appellant  lias  been  denied  due  process  of  law  and 
the  judgment  of  conviction  should  be  reversed. 

Respectfully  submitted, 

J.  B.  TIETZ, 

Attoryiey  for  Appellant. 
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APPENDIX  A 

[Title  of  Court  and  Cause.] 

UNITED  STATES  DISTRICT  COURT 

DISTRICT  OF  CONNECTICUT 

No.  8917  CRIMINAL 

UNITED  STATES  OF  AMERICA 

vs. 
ROBERT  JAMES  WILLIAMS 

FINDING  OF  FACTS 

MEMORANDUM  OF  OPINION 

Defendant  was  indicted  March  2,  1954  in  one  count 
for  violation  on  April  20,  1953  of  50  App.,  USC  462(a) 
by  wilfully  and  knowingly  failing  and  refusing  to  sub- 
mit to  induction  into  the  armed  forces  of  the  United 
States. 

Defendant  declined  to  be  represented  ])y  coimsel, 
pleaded  not  guilty,  waived  jury  trial  and  was  tried  to 
the  Court  March  18  and  19,  1954.  At  the  close  of  the 
trial  defendant  moved  to  dismiss  the  complaint,  for  a 
finding  of  not  guilty  and  judgment  of  acquital. 

There  is  no  question  but  that  defendant  was  classi- 
fied 1-A,  ordered  to  report  for  induction,  reported,  and 
deliberately  refused  to  be  inducted. 

Defendant  filed  his  classification  questionnaire  De- 
cember 18,  1951,  making  no  claim  of  either  ministerial 


exemption  or  conscientious  objection  classification, 
asking  4-A  classification  on  the  basis  of  a  hip  fracture 
almost  six  years  previously.  He  was  classified  1-A 
January  9, 1952  and  classification  card  mailed  January 
11,  1952.  On  December  5,  1952  defendant  was  sent  by 
mail  an  order  to  report  January  16,  1953  for  armed 
forces  physical  examination.  December  8,  1952,  de- 
fendant was  notified  by  letter  that  the  date  for  physical 
examination  was  changed  to  January  23,  1953. 

On  January  5, 1953  the  board  received  a  letter  from 
defendant  asking  a  change  of  classification  to  that  of 
minister,  accompanied  by  affidavits  from  four  Jeho- 
vah's Witnesses  in  support  thereof.  The  letter  and  af- 
fidavits purported  to  be  dated  and  notarized  on  various 
dates  from  November  18,  1952  to  January  5,  1953. 

The  Board  on  January  5, 1953  sent  defendant  a  con- 
scientious objector  form  150,  telling  defendant  to  send 
it  in  and  they  would  consider  reopening  his  case,  but 
to  report  as  scheduled  for  physical  examination.  De- 
fendant appeared,  was  examined,  was  accepted  and  a 
certificate  of  acceptability  mailed  to  him. 

He  then  wrote  the  Board  a  letter  received  February 
6,  1953  stating  that  he  was  appealing  the  certificate  of 
acceptability  on  the  ground  of  his  claim  to  ministerial 
exemption  although  conceding  that  he  was  physically 
and  mentally  fit  for  service. 

At  a  date  not  established,  defendant  returned  the 
form  150  claiming  to  be  opposed  to  participation  in  war 
as  a  minister  of  Jehovah 's  Witnesses. 


The  board  scheduled  a  hearing  on  March  4,  1953  on 
his  request  for  reopening  his  classification. 

The  board  wrote  State  headquarters,  apparently 
asking  advice  on  procedure,  or  the  presence  of  Deputy 
Director  Hennessey  at  the  hearing.  Hennessey  was  on 
vacation,  but  the  board  was  advised  to  forward  the 
cover  sheet  if  it  desired  an  opinion  on  procedure.  It 
did  not  do  so. 

Defendant  appeared  at  the  hearing  March  4  and  tes- 
tified that  he  claimed  to  be  a  minister  as  all  Jehovah's 
Witnesses  were  ministers,  that  he  worked  25  to  30  hours 
a  week  or  100  hours  a  month  at  his  house  to  house  and 
street  ministry,  while  working  40  hours  a  week  at  Gen- 
eral Electric,  earning  about  $70  a  week.  He  was  then 
almost  20  years  of  age,  and  had  been  interested  in 
Jehovah's  Witnesses  and  their  teachings  only  since 
about  February  1952. 

One  of  the  board  members,  Minotti,  explained  sev- 
eral times  during  the  hearing  that  a  minister  was  a  full 
time  job.  It  would  appear  that  he  believed  that  any 
outside  emplo3'ment  would  disqualify  a  minister  from 
exemption. 

Defendant  explained  at  the  hearing  his  conscien- 
tious scruples  against  participation  in  war,  but  twice 
told  the  board  that  he  was  not  claiming  deferment  as  a 
conscientious  objector,  but  exemption  as  a  minister. 

The  board  voted  6-0  not  to  reopen  defendant 's  case 
and  so  notified  defendant  on  March  5, 1953.  The  board 
had  told  defendant  l^oth  at  the  beginning  and  end  of  the 


hearing  that  he  had  no  right  to  appeal  if  they  did  not 
reopen. 

March  16, 1953  defendant  was  notified  to  repoi-t  on 
April  20,  1953  for  induction.  Defendant  reported  on 
the  date  required  but  refused  to  take  the  oath. 

No  appeal  lies  from  a  certificate  of  acceptability. 
The  sole  question  here  relates  to  the  board's  procedure 
in  handling  the  request  to  reopen  the  1-A  classification 
so  as  to  eliminate  any  possibility  of  appeal  from  its 
action. 

In  this  case  the  board  might  well  have  been  justified, 
upon  a  consideration  of  reclassification  on  the  same 
evidence  presented  at  the  time  of  its  consideration  of 
whether  or  not  to  reopen  Williams'  classification,  to 
disbelieve  his  claims  as  to  his  vocation,  and  to  deny  him 
deferment  as  a  minister.  He  is  clearly  incorrect  in  his 
claim  that  his  ordination  by  baptism  and  the  belief  of 
the  Witnesses  that  all  those  baptized  are  ministers 
bring  him  within  the  exemption  of  the  Act.  The  re- 
stricted definition  of  minister  in  the  Act  was  intended 
to  exclude  those  who,  like  Williams,  carried  on  full 
time  secular  work,  engaged  in  preaching  and  distribut- 
ing literature  only  part  time,  and  might  be  found  not 
primarily  in  charge  of  ministering  to  the  spiritual 
needs  of  a  flock. 

It  should  be  borne  in  mind  that  there  is  no  constitu- 
tional prohibition  against  the  drafting  of  ministers  of 
the  gospel,  and  that  the  exemption  was  placed  in  the  Act 
principally  to  avoid  depriving  the  members  of  religious 


groups  of  those  on  whom  they  depended  for  religious 
leadership  and  guidance. 

One  of  the  board,  to  be  sure,  felt,  and  so  informed 
Williams,  that  the  Act  only  exempted  those  who  were 
engaged  in  religious  activity  24  hours  a  day  to  the  ex- 
clusion of  all  secular  work.  This  is  erroneous.  The 
question  is,  which  is  the  vocation,  the  religious  or  the 
secular  work  ?  It  is  not  established  that  the  majority 
of  the  board  had  the  same  interpretation.  Williams 
had  the  burden  of  convincing  the  board  that  his  voca- 
tion was  religious,  and  failed  to  do  so. 

It  may  be  that  the  failure  to  reopen  to  give  consid- 
eration to  William's  formal  claim  of  conscientious  ob- 
jection in  Form  150  was  not  erroneous,  since  he  twice 
in  his  oral  testimony  after  filing  the  form  disclaimed 
any  intention  to  ask  deferment  as  a  conscientious  ob- 
jector. 

Were  this  an  appeal  from  the  board's  decision  in  a 
hearing  on  reclassification  after  reopening  on  the  facts 
before  it,  we  should  probably  find  that  there  is  no 
error  on  the  merits  in  the  refusal  to  reopen. 

There  persists,  nonetheless,  a  question  as  to  whether 
the  review  on  the  facts  provided  by  the  Act  and  regula- 
tions within  the  Selective  Service  System  was  accorded 
to  this  registrant,  and  if  not,  whether  the  review  denied 
him  might  have  changed  his  classification.  Had  this 
case  been  reopened  and  considered  by  the  appeal  board 
on  the  evidence  as  to  conscientious  objection  it  is  hard 
to  see  how  the  board  could  have  refused  a  deferment 
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under  the  case  of  Dickinson  v.  U.  S.,  346  U.  S.  389, 
unless  there  was  an  affirmative  finding  that  the  evi- 
dence lacked  credibility.  Had  the  boards  made  a  find- 
ing that  Williams'  late  found  interest  in  religion,  aris- 
ing after  his  1-A  classification,  was  a  sham  and  a  par- 
roting of  formulae  designed  only  to  avoid  the  service 
required  under  the  Act,  the  courts  on  the  record  here 
might  well  be  required  to  uphold  the  board  in  spite  of 
the  Dickinson  opinion.  Since  there  was  no  reopening 
and  no  chance  for  appeal  provided,  however,  we  have 
no  way  of  knowing  how  the  board  or  a  hearing  officer 
on  appeal,  and  an  appeal  board,  would  have  found  on 
this  point. 

Procedurally,  the  prejudicial  error  on  the  part  of 
the  board  was  in  the  failure  to  reopen  and  reclassify 
under  32  C.  F.  R.  1625,  even  if  in  the  same  1-A  classifi- 
cation,  or  to  classify  or  decline  to  reclassify  under 
32  C.  F.  R.  1624,  so  that  appeal  time  would  a^ain  be 
allowed.  As  indicated  below,  1624  does  not  apj^ear  to 
be  applicable  under  the  facts  of  this  case. 

If  the  board  found  the  application  to  reopen  was  on 
its  face  frivolous  or  sham,  only  meant  to  delay  induc- 
tion, the  regulations  do  not  force  it  to  reopen.  On  the 
face  of  the  regulations,  it  was  required  to  reopen,  how- 
ever, if  the  request  to  reopen  \vas  accompanied  by  writ- 
ten information  presenting  facts  not  considered  when 
the  registrant  was  classified,  which,  if  true,  would  jus- 
tify a  change  in  the  registrant's  classification.  32  C.  F. 
R.  1625.2. 


A  reading  of  32  C.  F.  R.  1624  would  appear  to  indi- 
cate that  it  is  not  applicable  here,  since  far  more  than 
the  10  days  after  notice  of  classifaction  had  passed 
before  the  registrant  asked  for  a  hearing.  The  board 
apparently  did  not  consider  it  a  hearing  under  32  0.  F. 
R.  1624,  for  it  advised  the  registrant  that  he  had  no 
right  to  appeal  from  a  refusal  to  reopen.  If  the  hear- 
ing had  been  one  under  1624,  such  a  right  would,  how- 
ever, have  been  the  registrant's  under  1624.2(e).  The 
board  apparently  considered  its  hearing  and  interview 
with  the  registrant  as  an  informal  questioning  to  keep 
itself  currently  informed  under  1625.1(c).  This,  how- 
ever,  ignored  the  written  evidence  in  the  request  to 
reopen,  the  four  affidavits  of  ministerial  status  and  the 
form  150,  which,  if  true,  would  have  required  reclassi- 
fication and,  therefore,  required  consideration  by  the 
board  and  action  thereon  reopening  and  either  classify- 
ing again  as  1-A  reclassifying  in  another  classifica- 
tion if  the  board  fomid  that  course  justified,  with  a 
right  to  appeal  within  the  Selective  Service  System. 

Determination  of  the  proper  classification  of  this 
registrant  is  for  the  Selective  Service  Boards.  His 
claim  of  change  of  status  to  that  of  a  minister  raised  a 
question  which  required  the  local  board  to  reopen  and 
give  formal  consideration  to  his  claim  and  the  evidence 
submitted  in  behalf  thereof,  thereby  preserving  his 
right  to  a  review  by  the  appeal  board. 

Since  the  board  failed  to  do  this,  the  order  to  report 
for  induction  was  based  on  an  invalid  classification,  and 
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the  defendant  must  be  acquitted  of  the  crime  charged 
in  this  case. 

The  Court  finds  the  defendant  not  guilty. 

Dated  at  Hartford,  Connecticut,  this  2nd  day  of 
April,  1954. 

J.  JOSEPH  SMITH 
United  States  District  Judge 
(Underscoring  supplied) 


APPENDIX  B 

1622.43  Class  IV-D :  Minister  of  Religion  or  Divin- 
ity Student. — (a)  In  Class  IV-D  shall  be  placed  any 
registrant : 

(1)  Who  is  a  regular  minister  of  religion ; 

(2)  Who  is  a  duly  ordained  minister  of  reli- 
gion; 

(3)  Who  is  a  student  preparing  for  the  minis- 
try mider  the  direction  of  a  recognized  church  or 
religious  organization  and  who  is  satisfactorily 
pursuing  a  full-time  course  of  instruction  in  a  rec- 
ognized theological  or  divinity  school ;  or 

(4)  Who  is  a  student  preparing  for  the  minis- 
try under  the  direction  of  a  recognized  church  or 
religious  organization  and  who  is  satisfactorily 
pursuing  a  full-time  course  of  instruction  leading 
to  entrance  into  a  recognized  theological  or  divinity 
school  in  w^hich  he  has  been  pre-enrolled. 

(b)  Section  16  of  title  I  of  the  Universal  Military 
Training  and  Service  Act,  as  amended,  contains  in  part 
the  following  provisions: 

"Sec.  16.  When  used  in  this  title —  .  .  .  (g) 
(1)  the  term  'duly  ordained  minister  of  religion' 
means  a  person  who  has  been  ordained,  in  accord- 
ance with  the  ceremonial,  ritual,  or  discipline  of  a 
church,  religious  sect,  or  organization  established 
on  the  basis  of  a  community  of  faith  and  belief,  doc- 
trines and  practices  of  a  religious  character,  to 
preach  and  to  teach  the  doctrines  of  such  church, 
sect,  or  organization  and  to  administer  the  rites 
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and  ceremonies  thereof  in  public  worship,  and  who 
as  his  regular  and  customary  vocation  preaches  and 
teaches  the  principles  of  religion  and  administers 
the  ordinances  of  public  worship  as  embodied  m  the 
creed  or  principles  of  such  church,  sect,  or  organ- 
ization. 

"(2)  The  term  'regular  minister  of  religion' 
means  one  who  as  his  customary  vocation  preaches 
and  teaches  the  principles  of  religion  of  a  church,  a 
religious  sect,  or  organization  of  which  he  is  a  mem- 
ber, without  having  been  formally  ordained  as  a 
minister  of  religion,  and  who  is  recognized  by  such 
chiux-h,  sect,  or  organization  as  a  regular  minister. 

"  (3)  The  term '  regular  or  duly  ordained  minis- 
ter of  religion'  does  not  include  a  person  who  irreg- 
ularly or  incidentally  preaches  and  teaches  the 
principles  of  religion  of  a  church,  religious  sect,  or 
organization  and  does  not  include  any  person  who 
may  have  been  duly  ordained  a  minister  in  accord- 
ance with  the  ceremonial,  rite,  or  discipline  of  a 
church,  religious  sect  or  organization,  but  who  does 
not  regularly,  as  a  vocation,  teach  and  preach  the 
principles  of  religion  and  administer  the  ordi- 
nances of  public  worship  as  embodied  in  the  creed 
or  principles  of  his  church,  sect,  or  organization." 
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No.  14,596 
IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Jerry  Lee  Reese, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  Section  3231  of  Title 
18  United  States  Code  and  Rule  27(a)(1)  and  (2)  of 
the  Federal  Rules  of  Criminal  Procedure. 


STATEMENT  OF  THE  CASE. 
Appellant  was  indicted  on  July  21,  1954  for  failing 
to  report  to  his  local  board  for  instructions  to  proceed 
to  a  place  of  employment  for  the  pui-pose  of  civilian 
work  contributing  to  the  maintenance  of  the  national 
health,  safety  and  interest  (Tr.  3,  4).  On  September 
9,  1954  appellant  was  tried  before  United  States  Dis- 


trict  Judge  Oliver  J.  Carter  (Tr.  12).  After  denial 
of  a  motion  for  acquittal,  appellant  was  adjudged 
guilty  as  charged  (Tr.  9).  Timely  appeal  was  taken 
to  this  Court  from  that  judgment  (Tr.  11). 


FACTS. 

Appellant  registered  with  his  local  board  on  Au- 
gust 3,  1949  (File  1,  2).  He  filed  his  classification 
questionnaire  on  July  6,  1949  (File  6).  In  this  form  he 
listed  the  job  he  was  then  working  at  as  construction 
work  (File  8).  On  September  8,  1950  he  filed  his 
Special  Form  for  Conscientious  Objector  (File  19). 
He  stated  that  the  leader  of  his  congregation  was  Mr. 
Fred  Howell,  Sacramento  and  Nord  Avenues,  Chico, 
California — Company  Servant  (File  21).  On  De- 
cember 10,  1951  appellant  had  a  personal  appearance 
before  his  local  board  (File  26).  At  this  personal  ap- 
pearance he  was  asked  if  he  had  attended  or  graduated 
from  a  recognized  Theological  Seminary  or  Bible  In- 
stitute (File  26).  Appellant,  at  page  4  of  his  brief, 
declares  that  his  claim  for  a  minister's  classification 
was  rejected  '^apparently  because  he  had  not  'attended 
or  graduated  from  a  recognized  Theological  Seminary 
or  Bible  Institute.'  "  There  is  nothing  in  the  record 
which  indicates  that  such  was  the  case.  The  file  only 
reveals  that  appellant  was  asked  this  question. 

Appellant  was  classified  by  his  local  board  in  Class 
I-A  on  December  10,  1951  (File  36).  He  appealed 
this  classification  on  December  19,  1951,  listing  two 
grounds — (1)   that  he  was  a  minister  and   (2)   that 


he  was  conscientiously  oi^posed  to  participation  in 
war  (File  34).  The  Appeal  Board  on  January  10, 
1952  classified  him  I-O  (File  36).   On  September  17, 

1952  appellant  filed  his  Special  Report  for  Class  1-0 
Registrants  (File  66).  On  page  68  he  listed  various 
jobs  he  had  held  since  April  1,  1949.  He  declared  he 
was  still  employed  by  Milan  and  Lund,  Brick  Con- 
tractors, as  an  apprentice  bricklayer.  On  October 
23,  1952  he  filed  an  Apprentice  Deferment  Request 
(File  73). 

On  February  24,  1953  the  local  board  requested  ap- 
pellant to  indicate  his  preference  of  three  jobs  which 
had  been  approved  for  the  employment  of  conscien- 
tious objectors  (File  76).  Appellant,  in  accordance 
with  this  request,  stated  that  he  applied  for  an  occu- 
pational deferment  as  an  apprentice  bricklayer  and 
declined  to  take  any  other  occupation  ''than  my  pres- 
ent one"  (File  77). 

On  August  12,  1953  appellant  again  appeared  be- 
fore his  local  board.  The  summary  does  not  indicate 
that  he  discussed  his  ministerial  claim  at  that  time 
(File  96).  On  October  22,  1953  appellant  wrote  a  let- 
ter in  which  he  claimed  that  he  was  presenting  new 
evidence  in  his  case  (File  102).  He  there  stated  that 
he  was  an  "Area  Study  Conductor."  In  addition,  he 
stated  ''My  wife  and  I  are  planning  now  so  that  by 
next  summer  we  will  be  able  to  enter  the  full  time 
ministry  and  devote  100  hours  a  month  each  in  regu- 
lar preaching  activity  (File  103)."   On  November  4, 

1953  the  local  board  reviewed  "the  complete  file"  of 
appellant  and  did  not  change  appellant's  classifica- 


tion  (File  108).  On  February  15,  1954  appellant  was 
ordered  to  report  to  his  local  board  on  February  25, 
1954  for  instructions  to  proceed  to  his  place  of  em- 
ployment (File  131).  On  February  23,  1954  he  ac- 
knowledged receipt  of  this  order  and  requested  a  per- 
sonal appearance  (File  133).  This  request  was  re- 
ceived on  February  26,  1954  by  the  local  board,  one 
day  after  the  appellant  had  failed  to  report  as  or- 
dered (File  133,  138). 


QUESTIONS  PRESENTED. 

1.  Did  appellant  exhaust  his  administrative  reme- 
dies ? 

2.  Is  there  basis  in  fact  for  denying  a  ministerial 
classification  where  the  registrant  works  as  a  full 
time  bricklayer? 

3.  Is  the  conscientious  objector  work  program  con- 
stitutional ? 

4.  Was  appellant  deprived  of  a  fair  hearing? 

5.  Did  the  failure  to  reopen  appellant's  classifi- 
cation deprive  him  of  due  process  of  law? 


ARGUMENT. 

I.    APPELLANT  HAS  NOT  EXHAUSTED  HIS 
ADMINISTRATIVE  REMEDIES. 

Appellant  refused  and  failed  to  report  to  his  local 
board  on  February  25,  1954  for  instructions  to  pro- 
ceed to  the  place  of  employment  designated  by  the 


board  (Tr.  15,  19).  By  failing  to  report,  he  neglected 
to  complete  the  administrative  process. 

In  Falbo  v.  United  States,  320  U.S.  549,  the  Su- 
preme Court  held  that  where  a  conscientious  objec- 
tor had  failed  to  report  for  work  of  national  im- 
portance, he  had  not  exhausted  his  administrative 
remedies  and  was  not  entitled  to  judicial  review  of 
his  classification.  There  has  been  no  intimation  that 
the  Falbo  case  has  been  overruled.  This  Court  should 
not  do  so  now. 

In  Williams  v.  United  States  (9th  Cir.),  203  F.2d 
85,  this  Court  declared  that  the  Act  ''requires  a  regis- 
trant to  come  to  the  brink  of  induction  before  he  may 
obtain  judicial  review  .  .  .Prior  to  the  time  when  a 
selectee  is  foimd  acceptable  any  injury  has  not  ma- 
terialized since  he  might  be  rejected"  (at  page  88). 
See  also  Rowland  v.  United  States,  207  F.2d  621; 
Estep  V.  United  States,  327  U.S.  114,  115-116.  This 
Court  has  recently  reaffirmed  the  principle  that  there 
is  no  judicial  review  where  a  registrant  has  failed  to 
report  in  Mason  v.  United  States  (9th  Cir.),  No. 
14,286,  decided  December  9,  1954. 

In  this  case  if  appellant  had  reported,  the  position 
which  he  was  ordered  to  might  have  been  filled. 
Transportation  might  not  have  been  available.  The 
letter  the  local  board  received  on  February  26  could 
be  acted  on  perhaps  favorably  to  his  claim.  More  im- 
portant, the  County  of  Los  Angeles  might  have  re- 
fused to  hire  him  after  an  opportunity  to  look  at 
him  in  person.  They  very  well  might  have  decided 
that  he  was  neither  morally  nor  emotionally  fit  to  do 


the  important  work  of  the  Los  Angeles  Department  of 
Charities.  Appellant's  frantic  efforts  to  avoid  service 
might  indicate  the  kind  of  personality  which  would 
not  fit  in  with  welfare  work. 

The  United  States  District  Court  for  the  Southern 
District  of  California  has  held  that  the  ''brink  of  in- 
duction" in  conscientious  objector  work  cases  is  re- 
porting to  the  local  board.  United  States  v.  Sutter, 
127  F.  Supp.  109.  We  think,  however,  the  adminis- 
trative process  properly  is  not  exhausted  until  the 
registrant  is  found  acceptable  by  his  place  of  em- 
ployment. 


n.  THERE  IS  BASIS  IN  FACT  FOR  DENYING  A  MINISTERIAL 
CLASSIFICATION  WHERE  A  REGISTRANT  WORKS  AS  A 
FULL  TIME  BRICKLAYER. 

Section  16(g)(3)   provides  as  follows: 

"The  term  'regular  or  duly  ordained  minister 
of  religion'  does  not  include  a  person  who  ir- 
regularly or  incidentally  preaches  and  teaches 
the  principles  of  religion  of  a  church,  religious 
sect,  or  organization  and  does  not  include  any 
person  who  may  have  been  duly  ordained  a  min- 
ister in  accordance  wdth  the  ceremonial,  rite,  or 
discipline  of  a  church,  religious  sect  or  organi- 
zation, but  who  does  not  regularly,  as  a  vocation, 
teach  and  preach  the  principles  of  religion  and 
administer  the  ordinances  of  public  worship  as 
embodied  in  the  creed  or  principles  of  his  church, 
sect,  or  organization." 

The  evidence  before   the  local  board   is  undisputed 
and  it  is   apparently   admitted  by  appellant    (App. 


Br.  page  14)  that  Reese  earned  his  living  as  a  brick- 
layer. Appellant  even  asked  for  deferment  on  that 
ground  (File  77).  Even  though  the  file  reveals  that 
appellant  incidentally  or  irregularly  preached  and 
taught  the  principles  of  his  religion,  he  was  not  en- 
titled to  deferment  if  his  primary  vocation  was  that 
of  a  bricklayer.  In  Dickinson  v.  United  States,  346 
U.S.  389,  the  situation  was  that  the  defendant's  pri- 
mary vocation  was  as  a  minister  and  he  worked  as  a 
photographer  incidentally  for  a  limited  period  of  time. 
In  our  opinion,  there  is  not  a  scintilla  of  evidence 
in  the  file  that  Reese  was  acting  at  the  time  of  his 
classification  as  a  full  time  minister.  He,  himself, 
declared  in  his  conscientious  objector  form  that  one 
Fred  Howell  was  the  leader  of  his  congregation  (File 
21).  But  the  only  question  in  these  cases  is  whether 
there  was  a  basis  in  fact  for  the  administrative  agency 
to  act  as  it  did.  Is  there  basis  in  fact  for  a  local 
board  to  deny  a  ministerial  classification  where  a 
registrant  works  as  a  full  time  bricklayer  and  ap- 
plies for  deferment  as  an  apprentice?  To  ask  this 
question  is  to  answer  it. 


III.  THERE  IS  NO  EVIDENCE  THE  LOCAL  BOARD  REJECTED 
APPELLANT'S  CLAIM  BECAUSE  HE  HAD  NOT  ATTENDED 
A  THEOLOGICAL  SEMINARY. 

Appellant  argues  vigorously  that  the  local  board 
rejected  his  claim  for  deferment  as  a  minister  on  the 
ground  that  he  had  not  attended  a  religious  seminary. 
He  cites  a  number  of  cases  which,  in  his  opinion,  hold 
that  such  action  by  a  local  board  would  invalidate 
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Ms  classification.  It  might  be  argued  that  the  Appeal 
Board  was  set  up  to  correct  such  mistakes  by  the 
local  board.  This  Court  has  held  to  that  effect  in 
Tomlinson  v.  United  States  (9th  Cir.),  216  F.2d  12, 
16;  Cramer  v.  France  (9th  Cir.),  148  F.2d  801; 
Tyrrell  v.  United  States  (9th  Cir.),  200  F.2d  8,  and 
Beed  v.  United  States  (9th  Cir.),  205  F.2d  216.  How- 
ever, appellant  is  setting  up  a  straw  man.  The  local 
board  did  not  reject  appellant's  claim  on  the  basis 
argued  by  appellant.  The  local  board  merely  asked 
a  question.  Since  attendance  at  one  of  these  schools 
would  be  grounds  for  deferment  under  Section  6(g) 
of  the  Act,  this  question  would  appear  to  be  relevant 
and  in  appellant's  interest.  His  past  attendance  at 
one  of  those  institutions  would  certainly  have  a  bear- 
ing on  the  question  of  his  present  status.  Appellant 
is  speculating.  The  mere  fact  that  someone  asks  a 
question  is  not  sufficient  evidence  to  prove  that  he 
or  the  board  decided  appellant's  case  in  accordance 
with  appellant's  answer. 


IV.     THE  CONSCIENTIOUS  OBJECTOR  WORK  PROGRAM 
IS  CONSTITUTIONAL. 

Appellant's  brief  on  this  question  was  filed  prior 
to  the  decision  of  this  Court  in  Niles  v.  United,  States, 
No.  14,452,  dated  March  16,  1955,  holding  that  the 
work  program  was  constitutional  in  precisely  the  same 
circumstances  as  here.  This  case  was  decided  in  the 
face  of  exactly  the  same  arguments  as  are  urged  here. 
Appellant,  at  page  15  of  his  brief,  indicates  that  the 
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General  Counsel  of  Jehovah's  Witnesses  influenced 
this  section  of  appellant's  argument.  A  comparison 
with  the  brief  in  Niles  v.  United  States,  supra,  indi- 
cates that  that  brief  was  also  influenced  by  the  same 
hand.  For  cases  adjudging  the  1940  program  con- 
stitutional see  Richter  v.  United  States  (9th  Cir.), 
181  F.2d  591;  Penor  v.  United  States  (9th  Cir.),  167 
F.2d  553;  Hopper  v.  United  States  (9th  Cir.),  142  F. 
2d  181;  Atherton  v.  United  States  (9th  Cir.),  176  F.2d 
835 ;  Wolfe  v.  United  States,  149  F.2d  391 ;  Roodenko 
V.  United  States  (10th  Cir.),  147  F.2d  752;  Kramer  v. 
United  States,  147  F.2d  756 ;  Brooks  v.  United  States, 
147  F.2d  134;  United  States  v.  Van  Den  Berg,  139 
F.2d  654;  United  States  v.  Mroz,  136  F.2d  221. 


V.    APPELLANT  WAS  NOT  DEPRIVED  OF  A  FAIR  HEARING. 

Appellant  claims  that  allowing  him  five  minutes 
for  his  appearance  was  a  denial  of  due  process  of  law. 
He  cites  at  page  41  of  his  brief,  without  any  record 
citations,  that  the  ministry  of  Jehovah's  Witnesses  is 
not  well  understood  by  local  draft  boards.  The  ex- 
perience of  this  Court  will  indicate  to  the  contrary. 
The  majority  of  cases  which  involve  ministerial  and 
conscientious  objector  classification  problems  have  in- 
volved Jehovah's  Witnesses. 

The  business  of  a  Selective  Service  Board  does  not 
allow  an  unlimited  presentation  of  argument  by  one 
registrant.  The  interests  of  other  registrants  of  the 
board  must  be  considered.  At  page  26  of  the  file 
the  summary  reveals  that  appellant  left  ''the  testi- 
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mony  which  he  had  along  with  him  (in  written  form) 
for  the  Board  to  review."  At  the  trial  below  appel- 
lant admitted  that  the  written  argimient  was  a  fair 
likeness  of  what  he  intended  to  convey  to  the  board 
at  the  time  of  the  hearing  (Tr.  47).  A  reading  of 
the  record  in  the  Court  below  indicates  that  appel- 
lant was  somewhat  at  a  loss  as  to  what,  if  anything, 
of  substance  he  would  have  presented  to  the  board 
if  additional  time  had  been  granted  him.  As  a  mat- 
ter of  fact,  nowhere  in  the  record  does  he  claim  that 
he  asked  for  more  than  the  five  minutes  which  was 
granted  him.  Under  these  circumstances,  it  is  our 
opinion  that  appellant,  as  in  Tomlinson  v.  United 
States,  supra,  Martin  v.  United  States,  190  F.2d 
775  and  Simon  v.  United  States  (9th  Cir.),  218  F.2d 
127,  130,  has  not  been  deprived  of  a  fair  hearing  be- 
fore his  local  board. 


VI.  THE  FAILURE  TO  REOPEN  APPELLANT'S  CLASSIFICATION 
DID  NOT  DEPRIVE  HIM  OF  DUE  PROCESS  OF  LAW. 

Appellant  twice  requested  that  the  local  board  re- 
open his  classification.  On  the  last  occasion  this  re- 
quest was  received  by  the  local  board  the  day  after  the 
failure  to  report  which  resulted  in  appellant's  indict- 
ment. We  do  not  believe  that  appellant  seriously  ar- 
gues that  this  request  (File  133)  has  any  bearing  in 
this  case.  Appellant,  however,  at  page  44  of  his  brief, 
does  argue  that  this  information  should  have  been 
considered  by  the  board.  Perhaps  if  appellant  had 
reported  to  work  as  required,  it  might  have.    How- 
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ever,  appellant  did  not  give  the  board  this  oppor- 
tunity. He  failed  to  exhaust  the  administrative  proc- 
esses so  to  be  himself  in  a  position  to  benefit  from 
this  request. 

As  to  the  first  request  for  reopening,  that  of  Oc- 
tober 22,  1953  (File  102),  the  information  presented, 
even  if  true,  would  not  have  warranted  a  reopening 
of  appellant's  classification.  In  that  letter  appellant 
stated  '^My  wife  and  I  are  planning  now  so  that  by 
next  summer  we  will  be  able  to  enter  the  full  time 
ministry  and  devote  100  hours  a  month  each  in  regu- 
lar preaching  activity  (File  103)."  The  information 
presented  to  the  board  indicated  only  that  appellant 
intended  to  become  a  minister  at  some  time  in  the 
future.  This  would  not  require  a  present  reclassifi- 
cation. When  appellant  became  a  minister,  then  was 
the  time  for  him  to  request  an  opportunity  to  reopen 
his  classification.  From  the  material  in  the  file  ap- 
parently appellant  never  did  get  around  to  becoming 
a  full  time  minister  but  remained  at  his  usual  and 
customary  occupation,  that  of  a  bricklayer. 


CONCLUSION. 

Appellant  has  not  exhausted  his  administrative 
remedies.  He,  therefore,  is  not  entitled  to  judicial 
review*  of  his  varied  claims  of  error.  After  being 
given  the  conscientious  objector  classification  he  re- 
quested, appellant  refused  to  even  make  this  small 
sacrifice  for  the  interests  of  his  country.  No  error 
having  been  demonstrated  in  either  the  administrative 
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processes   or  in  the   Court  below,  we  ask  that  the 
judgment  of  conviction  be  affirmed. 

Dated,  San  Francisco,  California, 
April  4,  1955. 

Lloyd  H.  Burke, 

United  States  Attorney, 

Richard  H.  Foster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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Comes  now  the  appellant,  by  his  attorney,  and  files 
this  his  Petition  for  Rehearing  of  the  Judgment  en- 
tered by  the  Court  on  August  22,  1955,  affirming  the 
judgment  of  the  court  below. 

Appellant  reserves  his  argued  position  as  to  each  of 
the  points  of  appeal,  but  in  this  petition  addresses  him- 
self solely  to  certain  features  of  the  decision  wherein 
he  believes  the  court  may  be  convinced  its  opinion  is 
incorrect. 

I. 

The  opinion  does  not  deal  with  the  important  point 
urged  by  appellant  that  he  had  been  improperly  denied 
a  reopening  of  his  classification.    None  of  the  cases 
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cited  by  him  on  this  point  are  even  mentioned.  Par- 
ticularly overlooked  were  the  very  recent  Court  of 
Appeals  cases  cited  in  oral  argument  and  presented 
subsequently,  at  the  Court's  suggestion,  in  a  typewrit- 
ten memorandum: 

United  /States  vs.  Henderson,  223  F.  2d  421  (7 

Cir.  Jmie  9,  1955) ; 
United  States  vs.  Eayisom,  223  F.  2d  15  (7  Cir., 

June  16,  1955) ; 

and  the  older  case  of 

Mintz  vs.  Hoivlett,  207  F.  2d  759,  762  (2d  Cir., 
October  27, 1953). 

The  only  place  in  the  opinion  where  there  is  refer- 
ence to  this  point  is  on  page  12  of  the  slip  opinion, 
wherein  is  found : 

"He  further  asserts  'even  if  the  local  board  is 
uncon\4nced,  it  should  so  handle  the  situation 
[reopen]  so  that  the  registrant  has  an  opportunity 
for  an  appellate  determination,'  hence  'appellant 
was  denied  due  process  in  both  of  the  above  in- 
stances.' " 

The  opinion  then  closed  without  the  slightest  dis- 
cussion of  this  subject.  Appellant  respectfully  submits 
this  must  have  been  an  oversight.  Appellant  believes 
his  point  is  good  and  is  supported  by  the  cases  above 
cited. 
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II. 

The  opinion  deals  at  length  (and  almost  solely)  with 
appellant's  complaint  that  the  personal  appearance 
hearing  was  unfair;  yet  the  opinion  does  not  deal 
squarely  with  an  important  sub-portion  of  this  com- 
plaint, namely,  that  his  oral  presentation  was  unfairly 
abridged.  The  Opening  Brief,  at  page  42,  cited  §1624.2 
of  the  regulations  as  giving  a  registrant  the  right  to 
discuss  his  file,  to  argue  his  evidence  and  to  point  out 
and  explain.  A  written  presentation  is  no  adequate 
substitute  for  such  oral  presentation  rights.  The  Open- 
ing Brief  cited  the  appellate  decisions  of  Davis,  Bejelis, 
Zieber  and  Stiles.  The  opinion  does  not  even  mention 
them.  These  ''oral"  rights  were  given  by  the  regula- 
tion and  the  curtailment  here  to  3  minutes  was  an 
abuse  of  discretion. 

III. 

The  opinion  holds  that  "the  mere  asking  of  this 
question  [divinity  school]  by  the  local  board  member 
(without  more)"  does  not  bring  the  facts  of  the  case 
within  the  rule  used  in  Ke^mes.  Appellant  believes 
there  was  more  to  the  situation  than  the  mere  asking 
of  the  question;  that  the  following  should  be  recalled 
concerning  what  occurred  at  the  personal  appearance 
hearing  before  the  local  board: 

1.  All  the  questions  were  asked  by  the  chairman 
of  the  board; 

2.  All  of  the  five  minute  hearing  was  devoted  to 
the  ministry  claim  of  ai^pellant; 


3.  The  only  subject  lie  was  questioned  on  was 
whether  "he  had  attended  or  graduated  from  a 
recognized  Theological  Seminaiy  or  Bible  Insti- 
tute." Although  the  summary  of  the  hearing 
[Ex.  26]  shows  only  this  one  particular  question 
on  this  subject,  the  sole  subject  of  the  question- 
ing, it  is  appellant's  midisputed  testunony  that 
they  asked  him  several  questions.  [R.  36] 

It  is,  therefore,  submitted  that  the  record  discloses 
more  than  the  simple  asking  of  a  question;  that  we 
have  here  a  use  of  an  illegal  basis ;  that  the  only  basis 
disclosed  is  the  illegal  one. 

Wherefore,  upon  the  foregoing  gromids,  and  for 
other  reasons  appearing  in  appellant's  Biief,  it  is  re- 
spectfully urged  that  a  rehearing  be  granted  in  this 
matter,  and  that  the  mandate  of  this  Court  be  stayed 
pending  the  disposition  of  this  petition. 


REQUEST  FOR  AMENDMENT 

In  the  event  a  rehearing  is  not  granted  it  is  respect- 
fully requested  that  the  wording  of  two  portions  of  the 
opinion  be  changed. 

The  opinion  contains  the  following  statements  tliat 
appellant  suggests  should  be  amended: 

1.    On  page  3  of  the  slip  opinion  it  is  stated: 

"As  to  his  primary  contention  above  noted,  he  pin- 
points his  argTiment  by  relying  on  a  recent  decision 
which  he  assures  us  is  'squarely  in  point'  on  this 
issue — United  States  vs.  Kezmes,  125  F.  Supp. 
300." 

Appellant's  Closing  Brief,  page  6,  reads: 

"At  least  one  very  recent  reported  decision  has 
squarely  met  this  issue.  In  United  States  vs. 
Kezmes,  125  F.  Supp.  300,  the  Court  held  that  the 
denial  of  a  minister's  classification  because  the  de- 
fendant had  no  college  or  theological  training  was 
wrong.  Also  helpful  to  our  factual  situation  is  the 
statement  of  the  Court  on  page  302:  'Again,  un- 
fortunately, the  local  board  gave  voice  to  senti- 
ments which  may  have  clouded  their  thinking  and 
been  the  motivating  factors  in  their  final  conclu- 
sion, i.e.,  to  refuse  the  IV-D  classification.  .  .  .' 
[underscoring  supplied] .  It  is  to  be  noted  further 
in  the  Kezmes  case  that  there  are  two  important 
parallels  to  the  instant  case.  ..." 
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Appellant  submits: 

a.  He  did  not  assure  the  Court  Kezmes  is  ''square- 
ly in  point  on  this  issue " ;  he  assured  the  Court 
that  Kemies  "has  squarely  met  this  issue." 

b.  He  was  using  Kezmes  as  helpful  reasoning; 

c.  He  was  pointing  out  some  parallels  in  Kezmes. 

d.  The  brief  did  not  attempt  to  overstate  the  value 
of  Kezmes;  appellant  frankly  argued  in  his  Clos- 
ing Brief  (page  6)  : 

''It  is  true  it  is  not  clear  that  the  lack  of  attend- 
ance at  a  Theological  Seminary  or  a  Bible  Insti- 
tute was  the  sole  or  determinative  basis  for  the 
board's  rejection  of  his  clami.  The  fact,  how- 
ever, that  it  was  used  at  all  taints  the  decision. 
There  are  a  nmnber  of  cases  from  other  jurisdic- 
tions that  also  support  this  reasoning,  none  of 
which  were  cited  in  the  Opening  Brief." 

2.    On  page  13  of  the  slip  opinion  it  is  stated : 

"Appellant  does  not  indicate  in  his  briefs  any 
reason  for  departure  from  the  general  doctrine 
announced  in  our  Niles'  decision  nor  does  he  even 
refer  to  that  opinion." 

Appellant  respectfully  reminds  the  Court: 

a.  Appellant's  Opening  Brief  was  written  before 
the  Niles  decision; 

b.  Appellant's  Closing  Brief  was  on  only  two 
(other)   points; 

c.  During  oral  argument,  in  response  to  the  invita- 
tion of  Judge  Bone  to  conmient  on  the  Constitu- 
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tional  attacks  made  in  tlie  Opening  Brief,  coun- 
sel replied  that  they  were  abandoned  because 
"You  have  taken  care  of  them  in  Niles." 

Appellant  requests  the  Court  to  amend  its  opinion 
to  conform  to  the  above. 

Comisel  further  represents  and  certifies:  In  coun- 
sel's judgment  this  Petition  is  well  founded  and  is  not 
interposed  for  delay. 

J.  B.  TIETZ 

Attorney  for  Appellant. 
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United    States    District    Court    for    the    Northern 
District  of  California,  Southern  Division 

No.  31723 

JAMES  B.  DOYLE, 

Plaintiff, 

vs. 

OLIVER    A.    FOX,    J.    E.    PATTERSON    and 
COREY  GABRIELSON, 

Defendants. 

COMPLAINT— TREBLE  DAMAGES  FOR 
RENT  OVERCHARGES 

Plaintiff  complains  and  alleges: 

I. 

At  all  times  herein  mentioned  there  was  in  full 
force  and  effect  the  Housing  and  Rent  Act  of  1947, 
as  amended  (50  U.S.C.A.  App.  Sec.  1881  et  seq.) 
and  the  Housing  Rent  Regulations  (Rent  Regu- 
lation 1)  (16  Federal  Register  12879  et  seq.) 
establishing  maximum  lawful  rents  for  housing  ac- 
commodations. 

11. 

This  action  arises  under  Section  205  (a)  and 
Section  205  (c)  of  the  said  Housing  and  Rent  Act 
of  1947  as  amended  (50  U.S.C.A.,  App.  Sec.  1895 
(a)  and  Section  1895  (c)),  as  hereinafter  more 
fully  appears.  The  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3,000.00. 
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III. 

At  all  times  herein  mentioned  defendants  were 
the  owners  of  certain  housing  accommodations  in 
the  Township  of  Pleasanton,  County  of  Alameda, 
State  of  California,  w^ithin  the  defense  rental  area 
of  Southern  Alameda  County.  Said  housing  accom- 
modations were  and  are  located  on  Santa  Rita  Road 
between  the  Town  of  Pleasanton,  California,  and 
the  intersection  of  Santa  Rita  Road  with  Highway 
50  in  Alameda  County,  California,  approximately 
one  mile  from  Pleasanton,  California,  and  approxi- 
mately one  and  one-half  miles  from  the  said  inter- 
section of  Santa  Rita  Road  with  Highway  50.  Said 
housing  accommodations  are  and  Avere  commonly 
known  and  designated  as  the  El  Rancho  Santa  Rita 
Motel. 

IV. 

At  all  times  subsequent  to  January  14,  1952,  the 
plaintiff  has  been  and  now  is  a  tenant  in  possession 
of  the  above-mentioned  housing  accommodations. 

V. 

At  all  times  herein  mentioned  the  maximum  law- 
ful rent  for  said  housing  accommodations,  pursuant 
to  said  Act  and  Regulations,  was  and  is  the  sum  of 
$152.00  per  month. 

VI. 

During  the  period  commencing  on  or  about  April 
5,  1952,  and  continuously  since  that  date,  the  de- 
fendants, in  violation  of  said  Act  and  said  Regula- 
tions, have  demanded,  accepted  and  received  from 
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said  plaintiff  as  rent  for  said  housing  accommoda- 
tions sums  in  excess  of  the  maximum  lawful  rent 
for  said  housing-  accommodations.  On  or  about 
April  5,  1952,  the  defendants  demanded,  accepted 
and  received  from  the  plaintiff  as  rent  for  said 
housing  accommodations  for  the  month  of  March, 
1952,  the  sum  of  $2,000.00.  On  or  about  May  5, 
1952,  the  defendants  demanded,  accepted  and  re- 
ceived from  the  plaintiff  as  rent  for  said  housing 
accommodations  for  the  month  of  April,  1952,  the 
sum  of  $2,000.00.  On  or  about  June  5,  1952,  the 
defendants  demanded,  accepted  and  received  from 
the  plaintiff  as  rent  for  said  housing  accommoda- 
tions for  the  month  of  May,  1952,  the  sum  of 
$2,000.00.  On  or  about  July  5,  1952,  the  defendants 
demanded,  accepted  and  received  from  the  plaintiff 
as  and  for  rent  for  said  housing  accommodations 
for  the  month  of  June,  1952,  the  sum  of  $2,433.00. 

VII. 

The  amount  by  which  the  rent  so  demanded, 
accepted  and  received  by  the  defendants  from  the 
plaintiff  exceeded  the  maxinuim  lawful  rent  for 
said  housing  accommodations  was  and  is  the  sum 
of  $7,825.00.  Three  times  the  amount  by  which  the 
rent  thus  demanded,  accepted  and  received  exceeded 
the  maximum  lawful  rent  for  said  housing  accom- 
modations is  the  sum  of  $23,475.00. 

Wherefore,  plantiff  demands  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of 
$23,475.00   as   liquidated   damages,    for   i'easonal)le 
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attorneys'  fees  in  prosecuting  this  action,  for  costs 
of  snit  herein,  and  for  such  other  and  further  relief 
as  may  be  just  and  proper. 

MALONE  &  SULLIVAN, 

/s/  WILLIAM  M.  MALONE, 

/s/  RAYMOND  L.  SULLIVAN, 

Attorneys  for  Plaintiff. 

Duly  verified. 

[Endorsed]  :     Filed  August  5,  1952. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  PERMITTING 
THE  FILING  OF  SUPPLEMENTAL  COM- 
PLAINT 

Subject  to  the  approval  of  the  above-entitled 
Court,  the  parties  hereto,  by  and  through  their 
respective  counsel,  hereby  stipvilate  that  the  plain- 
tiff above  named  may  file  herein  his  supplemental 
complaint  in  the  form  attached  hereto. 

Dated:     April  2,  1953. 

WILLIAM  M.  MALONE, 

By  /s/  RAYMOND  L.  SULLIVAN, 
Attorneys  for  Plaintiff. 

/s/  JAMES  P.  SHOVLIN,  JR., 

ARGUELLO  &  GIOMETTI, 

Attorneys  for  Defendants. 


Oliver  A.  Fox,  et  al. 
It  is  so  ordered:     May  11,  1953. 

/s/  EDWARD  P.  MURPHY, 

Judge  of  the  United  States 
District  Court. 

[Endorsed] :     Filed  May  11,  1953. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  COMPLAINT 

By  leave  of  court  first  had  and  obtained,  the 
plaintiff  files  this  supplemental  complaint  herein 
against  the  defendants  Oliver  A.  Fox,  J.  E.  Pat- 
terson and  Corey  Gabrielson. 


On  or  about  August  5,  1952,  the  defendants  de- 
manded, accepted  and  received  from  the  plaintiff 
as  rent  for  the  housing  accommodations  described 
in  the  complaint  on  file  herein  the  sum  of  $152.00 
and  thereafter  on  or  about  August  11,  1952,  the  de- 
fendants demanded,  accepted  and  received  from  the 
plaintiff  as  rent  for  said  housing  accommodations 
the  further  sum  of  $1,848.00;  both  of  said  sums,  in 
the  aggregate  amount  of  $2,000.00,  were  demanded, 
accepted  and  received  by  the  said  defendants  from 
the  said  plaintiff  as  rent  for  said  housing  accommo- 
dations for  the  month  of  July,  1952.  Thereafter  on 
or  about  September  12,  1952,  the  defendants  de- 
manded, accepted  and  received  from  the  plaintiff 
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as  rent  for  said  housing  accommodations   for  the 
month  of  August,  1952,  the  sum  of  $2,145.00. 

II. 

The  amount  by  which  the  rent  so  demanded, 
accepted  and  received  exceeded  the  maximum  law- 
ful rent  for  said  housing  accommodations  for  the 
said  months  of  July  and  August,  1952,  was  and 
is  the  sum  of  $3,841.00.  Three  times  the  amount  by 
which  the  rent  thus  demanded,  accepted  and  re- 
ceived exceeded  the  maximum  lawful  rent  for  said 
housing  accommodations  for  said  period  is  the  sum 
of  $11,523.00. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of 
$11,523.00  as  liquidated  damages,  in  addition  to  the 
relief  demanded  and  prayed  for  in  the  original 
complaint  on  file  herein. 

MALONE  &  SULLIVAN, 
/s/  WILLIAM  M.  MALONE, 
/s/  RAYMOND  L.  SULLIVAN, 
Attorneys  for  Plaintiff. 

Duly  verified. 

[Endorsed] :     Filed  May  11,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  AND 
SUPPLEMENTAL  COMPLAINT 

Now  comes  Oliver  A.  Fox,  J.  E.  Patterson  and 
Corey  Gabrielson,  Defendants,  answering  the  Com- 
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plaint   on   file   herein   admit,    deny   and   allege   as 
follows : 

I. 

Answering  paragraph  I  these  answering  Defend- 
ants admit  the  allegations  therein  contained,  and 
further  answering  said  paragraph  I  these  answer- 
ing Defendants  allege  that  at  all  times  herein  men- 
tioned, there  was  in  full  force  -and  effect  rent 
regulation  2,  Rent  Regulation  3  and  Rent  Regula- 
tion 4  of  the  Housing  Rent  Regulations. 

II. 

Answering  paragraph  II,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  allegations  thereof. 

III. 

Answering  paragraph  III,  these  answering  De- 
fendants admit  the  allegations  therein  contained. 

IV. 

Answering  paragraph  IV,  these  answering  De- 
fendants admit  the  allegations  therein  contained 
and  further  answering  said  paragraph  IV,  these 
answering  Defendants  allege  that  the  Plaintiff 
vacated  the  premises  on  the  31st  day  of  October, 
1952. 

V. 

Answering  paragraph  V,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  allegations  thereof,  and 
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further  answering  said  paragraph  V,  these  answer- 
ing Defendants  allege  that  said  housing  accommo- 
dations were  not  subject  to  rent  control  under  the 
provisions  of  said  Act  or  the  housing  rent  regu- 
lations. 

VI. 

Answering  paragraph  VI,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  allegations  therein 
contained  and  not  specifically  admitted  to  be  true; 
except  that  these  answering  Defendants  admit  that 
they  have  received  the  sums  therein  alleged  as  rent. 

VII. 

Answering  paragraph  VII,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  allegations  therein  con- 
tained. 

As  and  for  a  First,  Separate  and  Affirmative  De- 
fense, the  Defendants  Allege  as  Follows: 


That  the  Defendants  rented  said  premises,  con- 
sisting of  twenty-two  (22)  dwelling  units  and  a 
swimming  pool,  to  the  Plaintiff  by  a  master  lease, 
a  copy  of  which  is  attached  hereto  as  Exhibit  "A,'^ 
and  expressly  referred  to  and  made  a  part  hereof. 

II. 

That  the  Plaintiff  did  undertake  to  operate  and 
hold  out  the  units  of  said  motel  and  the  facilities 
of  said  motel  to  the  public  for  rent  for  which  the 
Plaintiff  received  large  sums  of  money. 
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III. 

That  the  Defendants  were  informed  and  of  the 
belief  that  the  premises  were  not  subject  to  rent 
control  and  at  all  times  herein  said  Defendants 
acted  in  good  faith. 

IV. 

That  the  master  lease  executed  by  and  between 
the  Plaintiff,  and  attached  hereto  as  Exhibit  ''A," 
is  not  now,  nor  ever  has  been,  subject  to  rent  con- 
trol. 

Answering  the  Supplemental  Complaint  on  file 
herein,  the  Defendants  admit,  deny  and  allege  as 
follows : 

I. 

Answering  paragraph  I,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every  allegation  therein  contained  and  not  specifi- 
cally admitted  to  be  true ;  except  that  these  answer- 
ing Defendants  admit  that  they  have  received  the 
sums  therein  alleged  as  rent. 

II. 

Answering  paragraph  II,  these  answering  De- 
fendants deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  allegations  thereof. 

As  and  for  a  First,  Separate  and  Af&rmative  De- 
fense to  Plaintiff's  Supplemental  Complaint  on 
File  Herein  the  Defendants  Allege  as  Follows: 

I. 

These  answering  Defendants  incorporate  para- 
graphs I,  II,  III  and  IV  of  their  First,  Separate 
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and  Affirmative  answer  to  Plaintiff's  Complaint  on 
file  herein  as  fully  as  though  set  forth  again. 

Wherefore,  Defendants  pray  that  Plaintiff  take 
nothing  by  his  action  and  that  Defendants  be 
awarded  their  costs  of  suit  and  for  such  other 
and  further  relief  as  to  the  Court  seems  meet  and 
just. 

/s/  JAMES  P.  SHOVLIN, 

Attorneys  for  Plaintiff. 

Duly  verified. 

EXHIBIT  A 

Lease 

This  Lease,  executed  in  quadruplicate  at  Oakland, 
California,  this  31st  day  of  December,  1951,  by  and 
lietween  Oliver  A.  Fox,  J.  E.  Patterson  and  C. 
Gabrielson,  hereinafter  collectively  called  '^Lessor," 
and  James  B.  Doyle,  hereinafter  called  ''Lessee"; 

Witnesseth : 

Lessor  hereby  lets  to  Lessee,  and  Lessee  hereby 
hires  from  Lessor,  all  of  that  certain  real  property 
in  the  County  of  Alameda,  State  of  California, 
more  particularly  described  in  Exhibit  "A,"  at- 
tached hereto  and  hereby  made  a  part  hereof,  to- 
gether with  all  fixtures,  attachments  and  appur- 
tenances thereto,  and  all  of  the  furniture  and  other 
personal  property  located  thereon,  which  said  fur- 
niture and  other  personal  property  is  described  in 
the  inventory  marked  Exhibit  "B"  attached  hereto 
and  hereby  made  a  part,  hereof. 

The  Purpose  for  which  said  premises  are  leased 


Oliver  A.  Fox,  et  al.  13 

shall  be  only  for  the  operation  of  the  El  Rancho 
Santa  Rita  Motel  and  other  lawful  commercial  ac- 
tivities directly  related  thereto. 

The  Term  of  this  lease  shall  be  for  a  period  of 
Three  Years  commencing  on  the  first  day  of  Jan- 
uary, 1952,  and  ending  at  midnight  of  the  31st  day 
of  December,  1954. 

The  Rent  to  be  paid  by  Lessee  to  Lessor  here- 
under shall  be  as  follows,  to  wit: 

(a)  From  the  commencement  hereof,  to  and  in- 
cluding the  29th  day  of  February,  1952,  Lessee  shall 
pay  over  to  Lessor  each  month  as  rent  under  this 
lease,  the  whole  amount  of  the  gi'oss  receipts  from 
said  operation  on  the  demised  premises,  less  Five 
Hundred  Dollars  ($500.00)  per  month  only,  which 
last  mentioned  sum  the  Lessee  shall  retain  as  the 
agreed  upon  total  operating  expense  each  month, 
regardless  of  whether  said  sum  is  more,  less  or  the 
same  as  the  actual  amount  of  operating  expense 
per  month. 

(b)  From  March  1,  1952,  to  and  including  Sep- 
tember 30,  1952,  Lessee  shall  pay  over  to  Lessor 
each  month  as  rent  under  this  lease  either  the  whole 
amount  of  the  gross  receipts  from  said  operation  on 
the  demised  premises  less  Five  Hundred  Dollars 
($500.00)  per  month  only,  exactly  as  provided  for 
in  paragraph  (a)  immediately  preceding,  or  Two 
Thousand  Dollars  ($2,000.00),  whichever  is  the 
higher  amount. 

(c)  From  October  1,  1952,  to  the  end  of  the 
term  hereof,  Lessee  shall  pay  over  to  Lessor  each 
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month  as  rent  under  this  lease  the  sum  of  Three 
Thousand  Dollars  ($3,000.00). 

(d)  In  addition  to  the  rental  payments  herein- 
above provided  for,  Lessee  is  hereby  required  and 
agrees  that  from  and  after  October  1,  1952,  Lessee 
shall : 

1.  Pay  all  of  the  taxes  and  special  assessments 
upon  any  and  all  of  the  demised  premises,  real  and 
personal,  as  the  same  shall  fall  due,  for  and  on 
account  of  the  Lessor,  and 

2.  Insure  at  Lessee's  expense  throughout  the 
term  hereof  all  of  the  demised  premises,  real  and 
])ersonal,  for  not  less  than  $40,000.00,  for  loss  by 
fire,  with  extended  coverage,  loss  payable  to  Lessor 
hereunder;  and  to  provide  at  Lessee's  expense  pub- 
lic liability  and  property  damage  insurance  cover- 
age for  and  upon  the  demised  premises  and  the  said 
operation  thereof  in  the  following  amounts,  to  wit, 
public  liability:  $100,000.00  and  $200,000.00;  prop- 
erty damage :  $5,000.00. 

In  addition  to  the  rental  and  tax  payments  and 
insurance  hereinabove  provided  for,  Lessee  shall 
pay  to  Lessor,  concurrent  with  the  execution  hereof, 
the  sum  of  One  Thousand  Dollars  ($1,000.00)  which 
said  sum  is  payed  not  as  rent,  but  solely  as  part 
consideration  for  the  execution  of  this  lease  by 
Lessor,  the  receipt  whereof  is  hereby  acknowledged 
by  Lessor. 

It  Is  Further  Mutually  Agreed  by  and  Between 
Lessor  and  Lessee  as  follows: 

(1)     Lessor  agrees  that  before  June  1,  1952,  un- 
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less  prevented  by  act  of  God,  or  by  act  of  any  law- 
fully constituted  government  body,  or  by  strikes  or 
other  causes  beyond  Lessor's  control,  Lessor  shall, 
at  Lessor's  cost,  (a)  landscape  the  grounds  of  said 
premises  in  such  manner  as  Lessor  shall  deem 
proper;  (b)  build  a  swimming  pool  on  said  premises, 
which  said  pool  shall  not  cost  Lessor  more  than 
$5,000.00,  including  all  charges  and  expenses  in 
connection  with  same. 

(2)  Lessee  shall  have  the  option  to  terminate 
this  lease  at  any  time  on  or  after  the  first  day  of 
October,  1952,  by  giving  Lessor  sixty  (60)  days 
written  notice  by  registered  mail  in  the  manner 
hereinafter  provided. 

(3)  Concurrent  with  the  execution  hereof. 
Lessee  shall  be  given  full  possession  of  said 
premises,  his  possession  being  hereby  acknowledged 
by  Lessee. 

(4)  The  Lessee  shall  not  use,  or  permit  said 
premises,  or  any  part  thereof,  to  be  used,  for  any 
purpose  or  purposes  other  than  the  purpose  or  pur- 
poses for  which  the  said  premises  are  hereby  leased ; 
and  no  use  shall  be  made  or  permitted  to  be  made 
uf  the  said  premises,  nor  acts  done,  with  Lessee 'a 
knowledge  or  consent  or  of  which  Lessee  should  rea- 
sonably have  known  or  foreseen,  which  will  increase 
the  existing  rate  of  insurance  upon  the  building  in 
which  said  premises  may  be  located,  or  cause  a  can- 
cellation of  any  insurance  policy  covering  said 
building,  or  any  part  thereof,  nor  shall  the  Lessee 
sell,  or  permit  to  be  kept,  used,  or  sold,  in  or  about 
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said  premises,  any  article  which  may  be  prohibited 
by  the  standard  form  of  fire  insurance  policies.  The 
Lessee  shall,  at  his  sole  cost  and  expense,  comply 
with  any  and  all  requirements,  pertaining  to  said 
premises,  other  than  structural  defects  not  caused 
by  any  wilful  or  negligent  act  or  omission  of  Lessee, 
of  any  insurance  organization  or  company,  neces- 
sary for  the  maintenance  of  reasonable  fire  and 
public  liability  insurance,  covering  said  building 
and  appurtenances. 

(5)  The  Lessee  shall  not  commit,  or  suffer  to  be 
committed,  any  waste  upon  the  said  premises,  or 
any  public  or  private  nuisance,  or  other  act  or  thing 
which  may  be  unlawful  or  which  may  be  damaging 
to  the  premises  or  to  the  Motel  business  thereon 
located.  The  Lessee  shall  not  make,  or  suffer  to  be 
made,  any  alterations  of  the  premises,  or  any  part 
thereof,  without  the  written  consent  of  the  Lessor 
first  had  and  obtained,  and  any  additions  to,  or 
alterations  of,  the  said  i)remises  shall  became  at 
once  a  part  of  the  realty  and  belong  to  the  Lessor. 

(6)  The  Lessee  shall  not  vacate  or  abandon  the 
premises  at  any  time  during  the  term  except  when 
required  to  do  so  by  governmental  direction  and 
authority;  and  if,  except  as  aforesaid,  the  Lessee 
shall  abandon,  vacate  or  surrender  said  premises, 
or  be  dispossessed  by  process  of  law,  or  otherwise, 
any  personal  property  belonging  to  the  Lessee  and 
left  on  the  premises  shall  be  deemed  to  be  aban- 
doned, at  the  option  of  the  Lessor,  except  such 
property  as  may  be  mortgaged  to  the  Lessor. 
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(7)  The  Lessee  shall,  at  his  sole  cost  and  ex- 
pense, keep  and  maintain  the  said  premises  and 
appurtenances  and  every  part  thereof,  including 
glazing,  sidewalks  adjacent  to  the  said  premises, 
any  store  front  and  the  interior  of  the  premises, 
except  that  during  the  period  from  the  commence- 
ment hereof  to  and  including  September  30,  1952, 
only.  Lessor  shall  be  responsible  for  the  repair  and 
maintenance  of  roof,  walls  and  foundations,  in  good 
and  sanitary  order,  condition  and  repair,  hereby 
waiving  all  right  to  make  repairs  at  the  expense 
of  the  Lessor  as  provided  in  Section  1942  of  the 
Civil  Code  of  ih^  State  of  California,  and  all  rights 
provided  for  by  Section  1941  of  the  said  Civil  Code. 
By  entry  hereunder  the  Lessee  accepts  the  premises 
as  being  in  good  and  sanitary  order,  condition  aiid 
repair,  and  agrees  on  the  last  day  of  said  term,  or 
other  sooner  termination  of  this  lease  to  surrender 
unto  the  Lessor  all  and  singular  the  said  premises 
with  the  said  appurtenances  in  substantially  the 
same  condition  as  when  received,  reasonable  use 
and  wear  thereof  and  damage  by  fire,  act  of  God, 
or  the  public  enemy  with  which  the  LTnited  States 
may  be  at  war,  or  by  the  elements,  or  accident  not 
in  any  way  connected  with  the  operation  of  any 
business  on  said  premises  and  for  which  Lessee  is 
entirely  free  from  fault,  excepted. 

(8)  Lessee  shall  keep  the  demised  premises  and 
the  property  in  which  the  demised  premises  are 
situated,  free  from  any  liens  arising  out  of  any 
work  performed,  materials  furnished,  or  obliga- 
tions incurred  by  or  for  the  account  of  Lessee. 


18  James  B.  Doyle  vs. 

(9)  The  Lessee  shall,  at  his  sole  cost  and  ex- 
pense, comply  with  all  of  the  requirements  of  all 
Municipal,  State  and  Federal  authorities  now  in 
force,  or  which  may  hereafter  be  in  force,  pertain- 
ing to  any  business  transacted  on  said  premises ; 
and,  from  and  after  October  1,  1952,  Lessee  shall 
also  at  his  sole  cost  and  expense,  comply  with  all 
of  the  requirements  of  all  said  authorities  now  in 
force,  or  which  may  hereafter  be  in  force,  pertain- 
ing to  the  premises  themselves,  and  shall  faithfully 
observe  in  the  use  of  the  premises  all  Municipal 
ordinances  and  State  and  Federal  statutes  now  in 
force  or  which  may  hereafter  be  in  force.  The 
judgment  of  any  court  of  competent  jurisdiction, 
or  the  admission  of  the  Lessee  in  any  action  or  pro- 
ceeding against  the  Lessee,  whether  the  Lessor  be  a 
party  thereto  or  not,  that  the  Lessee  has  violated 
any  such  ordinance  or  statute  in  the  use  of  the 
premises,  shall  be  conclusive  of  the  fact  as  between 
the  Lessor  and  the  Lessee. 

(10)  The  Lessee,  as  a  material  part  of  the  con- 
sideration to  be  rendered  to  the  Lessor  under  this 
lease,  hereby  waives  all  claims  against  the  Lessor 
for  damages  to  goods,  wares  and  merchandise,  in, 
upon  or  about  said  premises  and  for  injuries  to 
persons  in,  upon,  or  about  said  premises,  from  any 
cause  (except  the  wilful  or  negligent  act  or  omis- 
sion of  Lessor,  its  agents,  servants,  or  its  inde- 
pendent contractors)  arising  at  any  time,  and  the 
Lessee  will  hold  the  Lessor  exempt  and  harmless  for 
and  on  account  of  any  damage  or  injury  to  any 
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person,  or  to  the  goods,  wares  and  merchandise  oi 
any  person,  arising  from  the  use  of  the  premises  by 
the  Lessee  or  arising  from  the  faihire  of  the  Lessei 
to  keep  the  premises  in  good  condition  and  repair, 
as  herein  provided. 

(11)  The  Lessee,  as  a  material  part  of  the  con- 
sideration to  be  rendered  to  the  Lessor  under  this 
lease,  hereby  agrees  that  if  the  said  premises,  or 
any  part  thereof,  shall  be  taken  and  condemned 
for  public  purposes  by  the  proper  authorities,  the 
Lessee  shall  have  no  claim  against  the  Lessor  and 
shall  not  have  any  claim  or  right  to  any  portion 
of  the  amount  that  may  be  awarded  as  damages  or 
paid  as  a  result  of  any  such  condemnation  and  ail 
right  of  the  Lessee  to  damages  therefor,  if  any,  are 
hereby  assigned  by  the  Lessee  to  the  Lessor,  except 
that  if  all  of  said  premisees  are  so  taken  and  con- 
demned between  October  1,  1952,  and  December 
31,  1954,  inclusive,  then  Lessee  shall,  provided  he 
is  still  occupying  said  premises  at  the  time  of  any 
such  condemnation  and  provided  he  has  not  within 
60  days  prior  thereto  given  any  notice  of  cancella- 
tion or  termination  of  this  lease  and  provided  he 
has  not  committed  or  suffered  to  be  committed  any 
act  or  breach  whatsoever  of  this  lease  which  has 
not  been  waived  by  Lessor  and  which  might  give  to 
Lessor  the  right  to  terminate  this  lease  under  the 
terms  hereof,  have  the  right  to  the  entire  amount 
of  any  payment  or  award  resulting  from  such 
taking  and  condemnation  less  a  flat  sum  to  be 
awarded  and  paid  to  Lessor  as  his   entire  claim, 
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right  and  share,  said  flat  sum  to  be  fixed  as  follows : 

(a)  If  condemnation  occurs  bettween  October  1, 

1952,  and  June  30,  1953,  inclusive,  Lessor's  share 
shall  be  $175,000.00; 

(b)  If    condemnation    occurs    between    July    1, 

1953,  and   February   28,   1954,   inclusive.   Lessor's 
share  shall  be  $155,000.00; 

(c)  If  condemnation   occurs  between  March  1, 

1954,  and   December  31,   1954,   inclusive.   Lessor's 
share  shall  be  $135,000.00. 

(d)  Regardless  of  when  said  condemnation  oc- 
curs, said  amounts  set  forth  in  subparagraphs  (a), 
(b)  and  (c)  immediately  above  shall  be  increased 
by  the  addition  thereto  of  the  whole  amount  of  any 
and  all  costs  and  expenses  of  whatsoever  kind  or 
character  incurred  by  Lessor  in  connection  with 
condemnation  proceedings. 

(12)  The  Lessee,  as  a  material  part  of  the  con- 
sideration to  be  rendered  to  the  Lessor  under  this 
lease,  hereby  waives  all  claims  against  the  Lessor, 
but  not  against  any  public  body  or  authority,  for 
damages  sustained,  if  any,  by  reason  of  any  street 
widening,  street  repaving,  reconstruction  or  reduc- 
ing width  of  sidewalks  or  construction  of  new  curbs 
or  gutters  by  any  public  authority  affecting  the 
herein  demised  premises. 

(13)  The  Lessee  shall  not  conduct,  or  permit  to 
be  conducted,  any  sale  by  auction  on  or  about  said 
premises;  and  Lessee  shall  not  place  or  permit  to 
be  placed  upon  or  about  said  premises  any  sign, 
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advertisement,  notice,  marquee  or  awning,  except  as 
hereinabove  expressly  provided  or  except  as  re- 
quired by  law  or  except  as  absolutely  required  as 
necessary  business  practice  in  connection  with  the 
proper  management  and  operation  of  said  motel, 
without  the  written  consent  of  Lessor. 

(14)  The  Lessee  shall  pay  for  all  water,  gas, 
heat,  light,  power,  telephone  service  and  all  other 
service  supplied  in  the  said  premises. 

(15)  The  Lessee  shall  permit  the  Lessor  and  his 
agent,  at  their  own  risk,  to  enter  into  and  upon  said 
premises  at  all  reasonable  times  for  the  purpose  of 
inspecting  the  same  or  for  the  purpose  of  main- 
taining the  said  premises,  or  for  the  purpose  of 
making  repairs,  alterations  or  additions  to  any  por- 
tion of  said  premises  including  the  erection  and 
maintenance  of  such  scaffolding,  canopies,  fences 
and  props  as  may  be  required,  or  for  the  purpose 
of  posting  notices  of  non-liability  for  alterations, 
additions,  or  repairs;  and  shall  permit  the  Lessor, 
at  any  time  within  thirty  days  prior  to  the  expira- 
tion of  this  lease  by  termination  before  the  expira- 
tion of  the  term  hereof  or  otherwise,  to  place  upon 
said  premises  any  usual  or  ordinary  'Ho  let"  or 
"to  lease"  or  ''for  sale"  signs. 

(16)  In  the  event  of  a  partial  destruction  of  the 
said  premises  during  the  said  term,  from  any  cause, 
the  Lessor  shall  forthwith  repair  the  same,  provided 
such  repairs  can  be  made  within  sixty  (60)  work- 
ing days  under  the  laws  and  regulations  of  Federal, 
State,  or  County  or  Municipal  authorities,  but  such 
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partial  destruction  shall  in  no  wise  annul  or  void 
this  lease,  except  that  the  Lessee  shall  be  entitled  to 
a  proportionate  deduction  of  rent  while  such  re- 
pairs are  being  made,  such  proportionate  deduction 
to  be  based  upon  the  extent  to  which  the  making  of 
such  repairs  shall  interfere  with  the  business  car- 
ried on  by  the  Lessee  in  the  said  premises.  If  such 
repairs  cannot  be  made  in  sixty  (60)  working  days, 
the  Lessor  may,  at  his  option,  make  same  within  a 
reasonable  time,  this  lease  continuing  in  full  force 
and  effect  and  the  rent  to  be  proportionately  re- 
bated as  aforesaid  in  this  paragraph  provided.  In 
the  event  that  the  Lessor  does  not  so  elect  to  make 
such  repairs  which  carmot  be  made  in  sixty  (60) 
working  days,  or  such  repairs  cannot  be  made  under 
such  laws  and  regulations,  this  lease  may  be  termi- 
nated at  the  option  of  either  party.  In  any  event 
Lessor  shall  within  ten  (10)  days  after  such  partial 
destruction  occurs,  notify  the  Lessee  in  writing 
whether  Lessor  intends  to  make  said  repairs  (within 
a  reasonable  time  extending  beyond  the  said  sixty 
(60)  working  days),  and  the  time  Lessor  estimates 
will  be  required  to  make  such  repairs,  and  in  the 
event  said  repairs  cannot  be  made  within  said  sixty 
(60)  working  days,  or  Lessor's  estimate  is  more 
than  sixty  (60)  working  days,  then  Lessee  may  elect 
to  cancel  this  lease  and  Lessee  must  so  elect  and 
notify  Lessor  in  writing  within  ten  (10)  days  after 
receipt  of  said  notice  from  the  said  Lessor.  In  the 
event  that  Lessor  does  make  such  repairs,  then 
Lessor  agrees  that  all  such  repairs  will  be  made  as 
soon  as  possible.    In  the  event  said  premises  are 
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destroyed  to  the  extent  of  33% 7^  or  more  of  the 
replacement  cost  thereof,  the  Lessor  may  elect  to 
terminate  this  lease,  provided  that  Lessor  must 
exercise  such  election  by  delivering-  to  Lessee  writ- 
ten notice  of  Lessor's  election  so  to  do  Vvdthin 
twenty  (20)  days  after  such  destruction  occurs; 
except  that  in  the  event  said  premises  are  so  de- 
stroyed (between  October  1,  1952,  and  the  end  of 
the  term  hereof,  inclusive)  to  the  extent  of  331/3% 
as  aforesaid,  then  Lessee  shall  have  the  option  to 
purchase  said  premises  at  a  price  equal  to  the 
option  price  hereinbelow  set  forth  in  paragraph  26 
setting  forth  Lessee's  option  to  purchase  at  the 
expiration  of  the  full  term  hereof,  plus  a  sum  equal 
to  $2,400.00  for  each  month  of  the  unexjDired  term 
hereof  from  the  time  of  said  destruction,  less  the 
amount  of  the  insurance  proceeds  paid  to  Lessor 
for  and  on  account  of  said  destruction  under  the 
fire  and  extended  coverage  policies  required  here- 
under. Lessee  must  exercise  his  option  under  the 
wdthin  paragraph  by  giving  written  notice  to  Lessor 
by  registered  mail  of  Lessee's  election  to  exercise 
his  said  option  within  ten  (10)  days  after  the  date 
of  said  destruction.  Except  as  hereinabove  pro- 
vided, the  manner  of  exercise  of  this  option  by 
Lessee,  and  the  terms  of  any  purchase  by  Lessee 
under  the  option  granted  in  this  paragraph  (16) 
shall  be  the  same  (including  down  payment)  as 
provided  for  in  paragraph  (26)  hereof,  except  that 
Lessee  shall  not  be  obligated  to  make  any  down  pay- 
ment if  and  only  if  said  insurance  proceeds  paid  to 
Lessor  are  $5,000.00   or  more.    If  Lessee  fails  to 
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exercise  this  option  Avitliin  the  time  allowed  herein- 
above, or  if  Lessee  fails  in  any  particular  to  comply 
with  any  or  all  of  the  terms  and  conditions  in  con- 
nection with  this  option  as  the  same  are  hereinabove 
described,  then  this  option  shall  cease  and  termi- 
nate and  have  no  effect  whatsoever.  In  respect  to 
any  partial  destruction  which  the  Lessor  is  obli- 
gated to  repair  or  may  elect  to  repair  under  the 
terms  of  this  paragraph,  the  provisions  of  Section 
1932,  subdivision  2,  and  of  Section  1933,  subdivision 
4,  of  the  Civil  Code  of  the  State  of  California  are 
waived  by  Lessee.  Wherever  in  this  paragraph  the 
words  ''working  days"  appear,  the  same  shall  mean 
every  day  except  Saturdays,  Sundays  and  official 
public  holidays. 

(17)  The  Lessee  shall  not  assign  this  lease  or 
any  interest  therein,  including  o])tions  to  purchase, 
and  shall  not  lease  or  underlet  the  said  premises,  or 
any  part  thereof,  or  any  right  or  privilege  appur- 
tenant thereto,  except  rentals  to  occupants  in  the 
regular  course  of  the  motel  business  and  for  the 
purpose  of  maintaining  in  operation  upon  said 
premises  a  first  class  trailer  park  and  a  restaurant, 
including  bar,  nor  permit  any  concessionaires  to 
operate  upon  said  premises,  mthout  the  written 
consent  of  the  Lessor  first  had  and  obtained,  and  a 
consent  to  one  assignment  or  subletting  shall  not  be 
construed  as  a  consent  to  any  subsequent  assign- 
ment or  subletting.  Unless  such  written  consent 
thereto  has  been  so  had  and  obtained,  any  assign- 
ment or  transfer,  or  attempted  assignment  or  trans- 
fer,   of  this   lease   or   of  any  interest   therein,   or 
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underletting,  either  by  voluntary  or  involuntary  act 
of  the  Lessee  or  by  operation  of  law  or  otherwise, 
shall,  at  the  option  of  the  Lessor,  terminate  this 
lease ;  and  any  such  purported  assignment,  transfer, 
or  underletting,  without  such  consent  shall  be  null 
and  void.  This  lease  shall  not  nor  shall  any  interest 
therein,  be  assignable,  as  to  the  interest  of  the 
Lessee,  by  operation  of  law,  without  the  written 
consent  of  Lessor. 

(18)  Either  (a)  the  appointment  of  a  receiver 
(except  a  receiver  mentioned  in  paragraph  22 
hereof)  to  take  possession  of  all  or  substantially  all 
of  the  assets  of  Lessee,  or  (b)  a  general  assignment 
by  Lessee  for  the  benefit  of  creditors,  or  (c)  any 
action  taken  or  suffered  by  Lessee  under  any  in- 
solvency or  bankruptcy  act,  and  (d)  any  action 
taken  by  Lessee  in  any  legal  proceedings,  whether 
initiated  by  Lessee  or  any  other  person,  under  any 
or  all  existing  or  future  laws,  State  or  Federal,  for 
the  assistance  of  debtors,  shall  constitute  a  breach 
of  this  lease. 

(19)  In  the  event  of  any  breach  of  this  lease 
by  Lessee,  in  addition  to  other  rights  or  remedies 
he  may  have,  shall  have  the  immediate  right  of  re- 
entry and  may  remove  all  persons  and  jjroperty 
from  the  premises;  such  property  may  be  removed 
and  stored  in  a  public  warehouse  or  elsewhere  at 
the  cost  of,  and  for  the  account  of  Lessee.  Should 
Lessor  elect  to  re-enter,  as  herein  provided,  or 
should  he  take  possession  pursuant  to   legal  pro- 
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ceedings  or  pursuant  to  any  method  pro^dded  for 
by  law,  he  may  either  terminate  this  lease  or  he 
may  from  time  to  time,  without  terminating  this 
lease,  re-let  said  premises  or  any  part  thereof  for 
such  term  or  terms  (which  may  be  for  a  term  ex- 
tending beyond  the  term  of  this  lease,  except  that 
in  case  of  any  breach  which  may  be  committed  by 
Lessee  between  the  commencement  hereof  and  Sep- 
tember 30,  1952,  inclusive,  the  term  or  terms  of  any 
such  re-letting  by  Lessor  shall  not  extend  be^'ond 
September  30,  1952)  and  at  such  rental  or  rentals 
and  upon  such  other  terms  and  conditions  as  Lessor 
in  his  sole  discretion  may  deem  advisable  with  the 
right  to  make  alterations  and  repairs  to  said 
premises;  upon  each  such  re-letting  (a)  Lessee 
shall  be  immediately  lial^le  to  pay  to  Lessor,  in 
addition  to  any  indebtedness  other  than  rent  due 
hereunder,  the  cost  and  expenses  of  such  re-letting 
and  of  such  alterations  and  repairs,  incurred  by 
Lessor,  and  the  amount,  if  any,  by  which  the  rent 
reserved  in  this  lease  for  the  period  of  such  re- 
letting (up  to  but  not  beyond  the  term  of  this 
lease)  exceeds  the  amount  agreed  to  be  paid  as 
rent  for  the  demised  premises  for  such  period  on 
such  re-letting;  or  (b)  at  the  option  of  Lessor  rents 
received  by  Lessor  from  such  re-letting  shall  be 
applied:  first,  to  the  payment  of  any  indebtedness, 
other  than  rent  due  hereunder  from  Lessee  to 
Lessor;  second,  to  the  payment  of  any  costs  and 
expenses  of  such  re-letting  and  of  such  alterations 
and  repairs ;  third,  to  the  payment  of  rent  due  and 
unpaid  hereunder  and  the  residue,  if  any,  shall  be 
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held  by  Lessor  and  applied  in  payment  of  future 
rent  as  the  same  may  become  due  and  payable  here- 
under. If  Lessee  has  been  credited  with  any  rent 
to  be  received  by  such  re-letting  under  option  (a), 
and  such  rent  shall  not  be  promptly  paid  to  Lessor 
by  the  new  tenant,  or  if  such  re-letting  under  option 
(b)  during  any  month  be  less  than  that  to  be  paid 
during  that  month  by  Lessee  hereunder,  Lessee  shall 
pay  any  such  deficiency  to  Lessor.  Such  deficiency 
shall  be  calculated  and  paid  monthly.  No  such  re- 
entry or  taking  possession  of  said  premises  by 
Lessor  shall  be  construed  as  an  election  on  his  part 
to  terminate  this  lease  unless  a  written  notice  of 
such  intention  be  given  to  Lessee  or  unless  the 
termination  thereof  be  decreed  by  a  court  of  com- 
petent jurisdiction.  Notwithstanding  any  such  re- 
letting without  termination,  Lessor  may  at  any  time 
thereafter  elect  to  terminate  this  lease  for  such 
previous  breach.  Should  Lessor  at  any  time  termi- 
nate this  lease  for  any  breach,  in  addition  to  any 
other  remedy  he  may  have,  he  may  recover  from 
Lessee  all  damages  he  may  incur  by  reason  of  such 
breach,  including  the  cost  of  recovering  the  prem- 
ises, and  including  the  worth  at  the  time  of  such 
termination  of  the  excess,  if  any,  of  the  amount 
of  rent  and  charges  equivalent  to  rent  reserved 
in  this  lease  for  the  remainder  of  the  stated  term 
over  the  then  reasonable  rental  value  of  the  premises 
for  the  remainder  of  the  stated  term,  all  of  which 
amounts  shall  be  immediately  due  and  payal^le  from 
Lessee  to  Lessor. 

(20)     The  voluntary  or  other  surrender  of  this 
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lease  by  Lessee,  or  a  mutual  cancellation  thereof, 
shall  not  work  a  merger  and  shall,  at  the  option 
of  Lessor,  terminate  all  or  any  existing  subleases 
or  sub-tenancies,  or  may,  at  the  option  of  Lessor, 
operate  as  an  assigTiment  to  him  of  any  or  all  of 
such  subleases  or  subtenancies. 

(21)  In  case  suit  shall  be  brought  for  an  un- 
lawful detainer  of  the  said  premises,  for  the  re- 
covery of  any  rent  due  under  the  provisions  of  this 
lease,  or  because  of  the  breach  of  any  other  cove- 
nant herein  contained,  on  the  part  of  the  Lessee 
to  be  kept  or  performed,  the  Lessee  shall  pay  to 
the  Lessor  if  Lessor  prevails  in  such  suit  a  reason- 
able attorney's  fee  which  shall  be  fixed  by  the 
Court. 

(22)  If  a  receiver  be  appointed  at  the  instance 
of  the  Lessor  in  any  action  arising  under  this  lease, 
or  otherwise,  to  take  possession  of  said  premises 
and/or  to  collect  the  rents  and  profits  derived  there- 
from, the  receiver  may,  if  it  be  necessary  or  con- 
venient in  order  to  collect  such  rents  and  profits, 
conduct  the  business  of  the  Lessee  then  being  car- 
ried on  in  said  premises,  and  may  take  possession 
of  any  personal  property  belonging  to  the  Lessee 
and  used  in  the  conduct  of  such  business,  and  may 
use  the  same  in  conducting  such  business  on  the 
premises,  without  compensation  to  the  Lessee  for 
such  use. 

(23)  The  waiver  by  the  Lessor  of  any  breach 
of  any  term,  covenant  or  condition  herein  con- 
tained shall  not  be  deemed  to  be  a  waiver  of  any 
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subsequent  breach  of  the  same  or  any  other  term, 
covenant  or  condition  herein  contained. 

(24)  All  notices,  including  notices  of  any  dis- 
pute arising  under  the  terms  hereof  shall  be  given 
to  the  Lessee  in  writing,  personally  or  by  depositing 
the  same  in  the  United  States  Mail,  postage  pre- 
paid, and  addressed  to  the  Lessee  at  the  address 
set  opposite  the  name  of  Lessee  at  the  end  hereof 
unless  Lessee  has,  prior  thereto,  notified  Lessor  in 
writing  and  received  acknowledgment  in  writing 
of  said  notice  of  a  change  of  address,  which  shall 
then  be  deemed  the  address  of  Lessee.  All  notices 
so  mailed  shall  be  conclusively  deemed  delivered  on 
the  date  of  mailing.  All  notices,  including  notice 
of  any  dispute  arising  under  the  terms  hereof  shall 
be  given  to  the  Lessor  in  writing,  personally  or  by 
depositing  the  same  in  the  United  States  Mail, 
postage  prepaid,  and  addressed  to  the  Lessor  at  the 
address  of  Lessor  set  opposite  the  name  of  Lessor 
at  the  end  hereof  unless  Lessor  has,  prior  thereto, 
notified  Lessee  in  writing  and  received  acknowledg- 
ment in  writing  of  said  notice  of  change  of  address, 
which  shall  then  be  deemed  the  address  of  Lessor. 
All  notices  so  mailed  shall  be  conclusively  deemed 
delivered  on  the  date  of  mailing.  Notices  must  be 
sent  by  registered  mail  only  where  same  is  expressly 
required  in  this  lease. 

(25)  The  covenants  and  conditions  herein  con- 
tained shall,  subject  to  the  provisions  as  to  assign- 
ment, apply  to  and  bind  the  heirs,  successors,  execu- 
tors, administrators  and  assigns  of  all  of  the  par- 
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ties  hereto;  and  all  of  the  j)arties  hereto  shall  be 
jointly  and  severally  liable  hereunder. 

(26)  At  the  end  of  the  full  term  hereof,  Lessee 
shall  have  the  option  to  purchase  said  premises, 
including  the  furniture  and  other  personal  prop- 
erty included  in  the  inventory  attached  hereto  and 
marked  "Exhibit  B"  for  the  sum  of  $120,000.00, 
less  a  sum  equal  to  any  amount  vdiich  Lessee  has 
paid  to  Lessor  as  rent  hereunder  for  and  during 
the  first  nine  months  Only  of  the  term  hereof  in 
excess  of  $18,000.00.  The  option  to  purchase  given 
to  Lessee  by  this  paragraph  may  be  exercised  by 
Lessee  only  between  December  31,  1954,  and  Jan- 
uary 5,  1955,  inclusive,  by  his  giving  notice  in 
writing  to  Lessor  of  his  election  to  exercise  same 
and  concurrent  therewith  depositing  into  an  escrow 
at  the  Oakland  Title  Insurance  and  Guaranty  Com- 
pany the  siun  of  Five  Thousand  Dollars  ($5,000.00) 
cash  as  and  for  a  do^^Ti  pa}Tnent  to  Lessor,  to- 
gether with  Lessee's  note  and  deed  of  trust  (Oak- 
land Title  Insurance  and  Guaranty  Company's 
standard  form)  for  the  balance  of  the  said  pur- 
chase price  with  interest  at  six  per  cent  (6%)  per 
annum,  payable  in  monthly  installments  of  $1,200.00 
or  more,  including  said  interest  from  date  of  vest- 
ing, together  with  appropriate  escrow  instructions; 
whereupon  Lessor  shall  be  obligated  to  deposit  in 
said  escrow  his  grant  deed  to  the  premises  to  Lessee, 
together  with  appropriate  escrow  instructions,  title 
to  vest  in  Lessee  free  and  clear  of  liens  and  en- 
cumbrances, subject  only  to  current  taxes  prorated 
as  of  date  of  vesting,  covenants,  conditions  and 
restrictions  of  record,  if  any,  and  subject  to  any 
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liens  or  encimibrances  arising  out  of  any  work  per- 
formed, materials  furnished,  or  obligations  of  any 
kind  incurred  by  or  for  the  account  of  the  Lessee. 
If  Lessee  fails  to  exercise  this  option  between  De- 
cember 31,  1954,  and  January  5,  1955,  or  in  any 
other  way  fails  to  comply  with  the  terms  and  con- 
ditions hereof,  then  this  option  shall  immediately 
cease  and  terminate  and  have  no  effect  whatsoever. 

(27)  During  the  term  hereof,  Lessee  shall  keep 
such  books  and  records  as  are  usual  and  necessary 
for  the  proper  operation  of  said  Motel  and  in  ac- 
cordance with  good  business  practice  in  similar 
businesses;  and  Lessee  shall  make  said  books  and 
records  available  to  Lessor  for  inspection  and  audit- 
ing by,  or  on  behalf  of  Lessor  at  all  reasonable 
times  during  business  hours;  and  all  rental  pay- 
ments hereunder  shall  be  paid  by  Lessee  to  Lessor 
at  1456  First  Avenue,  Oakland  6,  California  (c/o 
Mr.  J.  E.  Patterson)  or  such  other  place  as  Lessor 
may  from  time  to  time  designate,  on  or  before  the 
fifth  day  of  the  month  immediately  following  the 
month  for  which  the  same  has  accrued  in  accord- 
ance with  the  terms  hereof. 

(28)  Lessee  covenants  and  agrees  that  so  long 
as  this  lease  shall  be  in  effect,  he  shall  diligently 
and  personally  supervise  and  manage  the  operation 
of  said  premises  and  the  Motel  business  located 
thereon,  and  that  said  business  shall  be  in  con- 
tinuous, full  operation  during  said  time,  except  as 
prevented  hj  causes  or  contingencies  beyond 
Lessee's  control. 
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(29)  In  the  event  Lessee  gives  notice  to  Lessor 
of  his  election  to  terminate  this  lease  for  any  reason 
prior  to  the  expiration  of  the  term  hereof,  such 
notice  shall  also  effect  complete  termination  of  and 
constitute  Lessee's  full  and  complete  release  and 
surrender  of  Lessee 's  option  to  purchase  the  demised 
premises  as  provided  for  in  paragraphs  (26)  and 
(16)  hereof;  and  if  Lessee  should  at  any  time  com- 
mit any  breach  of  this  lease,  or  if  for  any  reason 
whatsoever  this  lease  is  terminated  at  any  time, 
then  any  and  all  options  given  to  Lessee  under  this 
lease  shall  immediately  and  simultaneously  cease 
and  terminate  and  have  no  effect  whatsoever;  and 
if  Lessee  should  exercise  any  right  given  to  him 
herein  to  terminate  this  lease  by  giving  notice  to 
Lessor,  or  if  this  lease  should  be  terminated  by 
Lessee's  exercise  of  any  option  or  right  of  any  kind 
granted  to  Lessee  by  the  terms  of  this  lease  or  any 
other  reason  whatsoever,  Lessee  shall  continue  to 
pay  rent  during  the  entire  period  of  his  occupancy 
of  said  premises. 

(30)  Time  is  of  the  essence  of  this  lease. 

In  Witness  Whereof,  the  Lessor  and  the  Lessee 
have  executed  these  presents  the  day  and  year  first 
above  written. 

/s/    OLIVER  A.  FOX, 
8421  Ney  Ave., 
Oakland,  Calif., 

/s/  J.  E.  PATTERSON, 
1456-lst  Ave., 
Oakland  6, 
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/s/  C.  GABRIELSON, 
8415  Ney  Ave., 
Oakland,  Calif., 
Lessor. 

/s/  JAMES  B.  DOYLE, 

3150  San  Pablo  Ave., 
San  Pablo,  Calif., 

Lessee. 

Exhibit  "A" 

Real  Property  in  the  Township  of  Pleasanton, 
County  of  Alameda,  State  of  California,  de- 
scribed as  foUov^^s: 

Portion  of  the  17.82  acre  tract  described  in  the 
deed  from  J.  Smith  Knapp  and  Anna  Gross  Knapp 
to  Harold  W.  Grimm  and  Katherine  I.  Grimm, 
dated  August  4,  1946,  recorded  September  26,  1946, 
in  book  5998  of  Official  Records  of  Alameda  County, 
page  68,  described  as  follows: 

Beginning  at  a  point  on  the  center  line  of  the 
Pleasanton- Santa  Rita  Road,  known  as  County 
Road  No.  1533,  distant  thereon  north  15°  20'  30'' 
west  1300.07  feet  from  the  center  line  of  Valley 
Avenue,  or  County  Road  No.  7091;  running  thence 
along  said  center  line  of  County  Road  No.  1533 
south  15°  20'  30"  east  660.31  feet;  thence  north 
89°  51'  west  544.96  feet  to  the  western  line  of  said 
17.82  acre  tract;  thence  along  the  last  named  line 
north  0°  9'  east  615  feet  to  the  southern  line  of  the 
tract  of  land  containing  14.48  acres,  more  or  less, 
described  in  the  deed  by  Spring  Valley  Company, 
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Ltd.,  to  Amador  Valley  Mutual  Water  Company, 
dated  June  23,  1940,  recorded  August  6,  1940,  in 
book  3937  of  said  Official  Records  at  page  331; 
thence  along  the  last  named  line  north  67°  02'  10" 
east  18.36  feet  to  a  line  drawn  south  97°  51'  10"  west 
from  the  point  of  beginning;  thence  north  87°  51' 
10"  east  351.99  feet  to  the  point  of  beginning. 

Containing,  excluding  the  portion  in  the  street, 
an  area  of  5.94  acres,  more  or  less. 

Exhibit  B 

El  Rancho  Motel  at  Pleasanton — December,  1951 

11  General  Electric  Kitchens — Elect.  Stoves  and 
ovens.  Refrigerators,  stainless  steel  sinks  & 
drain  boards,  22  steel  dish  cabinets,  11  steel 
sink  cabinets. 

8  Solid  ash  lamp  step  ta])les  with  glass. 
15  Solid  ash  desks  vanity  combination. 

2  Solid  ash  headboards,  #601 A  Gillcraft. 
10  Solid  ash  headboards,  #601  Gillcraft. 
14  Solid  ash  upholstered  vanity  benches. 

2  Solid  ash  3/3  bed  ft.  bds.  hd.  bds.  &  rails. 

9  Solid  ash  4/6  bed  ft.  bds.  hd.  bds.  &  rails. 
8  Solid  ash  commodes  (night  stands). 

8  Solid  ash  4  dr.  chests. 

8  Solid  ash  pairs  miiTor  brackets. 

8  Armless  stowabds.  and  mattresses. 

1  18"  street  push  broom,  54  in.  handle. 

1  12"  street  push  broom,  54  in.  handle. 

1  18"  push  broom,  60  in.  handle. 

2  17"  dust  mops  with  handles. 
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1  Fiber — 20  gallon  garbage  can  &  top. 
22  Upholstered  chairs. 

60  Extra  stuffed  pillows. 

3  Rolla  beds  &  mattresses  (folding  beds). 

3  Rolla  beds  &  mattresses  with  plastic  headboard. 
22  Floor  lamps — 3-way  sockets  &  shades. 
26  Table  lamps  and  shades — fancy  quality. 
14  Metal  bed  frames  with  hinges. 

2  Small  kitchen  tables. 
6  Large  kitchen  tables. 

28  Upholstered  kitchen  chairs. 

(Plastic  tops  &  upholstering) 
14  Mirrors— 30  x  40. 
12  Kitchen  brooms. 

3  Kitchen  mops. 

3  Red  kitchen  tables. 
10  Red  kitchen  tables. 

(Plastic  tops  &  upholstering) 
Electric  bulbs. 
6  Single  foam  rubber  mattresses. 
6  Single  box  mattresses. 
19  Doublefoam  rubber  mattresses. 
19  Doublefoam  rubber  mattresses. 
8  Mirrors— 24  x  30. 
2  Doz.  kitchen  towels — 32  x  38. 
24  Double  spreads. 
12  Twin  size  spreads. 
30  Pr.  drapes. 

12  Spreads  for  stowaway  beds. 
10  Doz.  Turkish  towels,  bath  size  20  x  40. 

(Short  31) 
10  Doz.  buck  towels,  size  16  x  32. 
(Short  39) 
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10  Doz.  wash  clothes,  size  12  x  12. 
(Short  55) 
11/2  Doz.  single  mattress  pads,  size  39  x  76. 
2%  Doz.  double  mattress  pads,  size  54  x  76. 
45  Blankets,  size  72  x  84. 
(Short  1) 
4  Doz.  bath  mats,  size  20  x  30. 
(Short  14) 
48  Scatter  nigs  (reversable),  size  22  x  32. 
10  Doz.  sheets — 140  count,  size  81  x  108. 
(Short  24) 
4  Doz.  sheets — 140  count,  size  72  x  108. 
14  Doz.  pillow  cases,  size  42  x  36. 

Main  neon  sign  with  flasher  neon  ' '  Office ' '  sign. 

[Endorsed] :     Filed  May  14,  1953. 


[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSIONS  UNDER 
RULE  36 

Plaintiff  James  B.  Doyle  requests  the  defendants 
Oliver  A.  Fox,  J.  E.  Patterson  and  Corey  Gabriel- 
son  within  ten  days  after  service  of  this  request  to 
admit,  for  the  purpose  of  this  action  only  and  sub- 
ject to  all  pertinent  objections  to  admissibility  which 
may  be  interposed  at  the  trial,  that  each  of  the  fol- 
lowing statements  is  true. 

1.  That  on  December  31,  1951,  the  plaintiff,  as 
lessee,  and  the  defendants,  as  lessors,  entered  into 
the  written  lease,  copy  of  which  is  attached  to  and 
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made  a  part  of  the  defendants'  answer  heretofore 
filed  in  this  action. 

2.  That  the  premises  which  were  the  subject  of 
said  lease  were  not  rented  at  any  time  prior  to  De- 
cember 31,  1951. 

3.  That  the  first  rent  for  said  premises  which 
were  the  subject  of  said  lease  was  the  sum  of  $152.00 
per  month. 

4.  That  the  first  rent  for  said  premises  which 
were  the  subject  of  said  lease  was  for  the  rental 
period  February  1,  1952,  to  February  29,  1952. 

5.  That  the  defendants  Oliver  A.  Fox,  J.  E.  Pat- 
terson and  Corey  Cabrielson  did  not  file  in  the  Area 
Rent  Office  of  the  Defense-Rental  Area  of  Southern 
Alameda  County,  or  elsewhere  in  any  Area  or  Re- 
gional Rent  Office,  a  rent  registration  statement  for 
the  said  premises  which  were  the  subject  of  said 
lease. 

6.  That  at  no  time  prior  to  October  1,  1952,  did 
the  Director  of  Rent  Stabilization,  or  the  Area  Rent 
Director  of  the  Defense-Rental  Area  of  Southern 
Alameda  County,  or  any  other  person  or  persons 
appointed  or  designated  by  the  Director  of  Rent 
Stabilization  to  carry  out  any  of  the  duties  dele- 
gated to  him  pursuant  to  the  Housing  and  Rent  Act 
of  1947,  as  amended,  make  or  issue  an  order  in- 
creasing or  otherwise  adjusting  the  maximum  rent 
allowable  for  the  said  premises  which  were  the  sub- 
ject of  said  lease. 

7.  That  at  no  time  prior  to  October  1,  1952,  did 
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the  defendants  or  any  of  them  make  or  file  any  peti- 
tion or  application  with  the  Area  Rent  Office  of  the 
Defense-Rental  Area  of  Sonthern  Alameda  County 
or  any  other  Area  or  Regional  Rent  Office  to  in- 
crease or  adjust  the  maximum  rent  allowable  for  the 
said  premises  which  were  the  subject  of  said  lease. 

Dated:     July  29,  1953. 

WILLIAM  M.  MALONE, 
RAYMOND  L.  SULLIVAN, 
/s/  W.  J.  DOWLING,  JR., 

Attorneys  for  the  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  July  30,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  REQUEST  FOR  ADMISSIONS 

1.  The  allegations  of  paragraph  number  one  are 
admitted. 

2.  The  allegations  of  paragraph  number  two  are 
admitted. 

3.  The  allegations  of  paragraph  number  3  are 
denied,  and  in  this  regard  it  is  alleged  that  the  rent 
was  at  all  times  fixed  and  determined  by  the  lease 
entered  into  by  the  parties,  which  said  lease  pro- 
vided for  the  rental  to  be  determined  on  a  sliding 
scale  monthly. 
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4.  The  allegations  of  paragraph  number  four  are 
admitted. 

5.  The  allegations  of  paragraph  number  five  are 
denied. 

6.  The  allegations  of  paragraph  number  six  are 
admitted. 

7.  The  allegations  of  paragraph  number  seven 
are  admitted. 

Dated:  August  14,  1953. 

/s/  JAMES  P.  SHOVLIN,  JR., 
Attorney  for  Defendants. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  August  18,  1953. 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT  TO  CONFORM 
TO    EVIDENCE    PURSUANT    TO    RULE 

15  (b) 

Leave  of  court  having  been  first  obtained,  the 
plaintiff  files  herewith  his  Amendment  to  Complaint 
to  conform  to  the  evidence. 

As  and  for  a  further,  separate  and  distinct  cause 
of  action,  plaintiff  alleges: 

I. 

Plaintiff  incorporates  herein  by  this  reference,  as 
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fully  and  completely  as  if  set  forth  herein  in  full, 
all  of  the  allegations  contained  in  paragraphs  I, 
II,  III  and  VI  of  the  complaint  heretofore  filed  in 
the  above  action  on  August  5,  1952. 

II. 

At  all  times  herein  mentioned,  \\\)  to  and  including 
September  30,  1952,  the  plaintiff  was  a  tenant  in 
possession  of  the  housing  accomodations  described 
in  paragraph  III  of  said  complaint  filed  herein  on 
August  5,  1952. 

in. 

At  all  times  herein  mentioned  the  maximum  law- 
ful rent  for  said  housing  accommodations,  pursuant 
to  said  Act  and  Regulations,  was  the  gross  monthly 
receipts  from  the  operation  of  said  premises  as  a 
motel  less  the  sum  of  $500;  the  gross  receipts  from 
the  operation  of  said  premises  for  the  month  of 
March,  1952,  were  the  sum  of  $944.00  and  the  maxi- 
mum lawful  rent  for  said  month  was  the  sum  of 
$444.00;  the  gross  receipts  from  the  operation  of 
said  premises  for  the  month  of  April,  1952,  were  the 
sum  of  $1,262.50  and  the  maximum  lawful  rent  for 
said  month  was  the  sum  of  $762.50;  the  gross  re- 
ceipts from  the  operation  of  said  premises  for  the 
month  of  May,  1952,  were  the  sum  of  $2,462.00  and 
the  maximum  lawful  rent  for  said  month  was  the 
sum  of  $1,962.00. 

IV. 

The  amount  by  which  the  rent  so  demanded,  ac- 
cepted and  received  by  the  defendants   from  the 
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plaintiff  exceeded  the  maximum  lawful  rent  for  said 
housing  accommodations  was  and  is  the  sum  of  $2,- 
831.50;  three  times  the  amount  by  which  the  rent 
thus  demanded,  accepted  and  received  exceeded  the 
maximum  lawful  rent  for  said  housing  accommoda- 
tions is  the  sum  of  $8,494.50. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of  $8,- 
494.50  as  liquidated  damages,  for  reasonable  attor- 
ney fees  in  prosecuting  this  action,  for  costs  of  suit 
herein  and  for  such  other  and  further  relief  as  may 
be  just  and  proper. 

MALONE  &  SULLIVAN, 
/s/  RAYMOND  L.  SULLIVAN, 
Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  July  6,  1954. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION  AND  ORDER 

Plaintiff,  lessee  of  a  motel  situated  near  Pleasan- 
ton,  California,  seeks  to  recover  alleged  overcharges 
of  rental  from  defendants,  owners  and  lessors  of  the 
motel. 

The  parties  negotiated  a  lease  in  December,  1951, 
Defendants  rented  their  newly  constructed  motel, 
which  consisted  of  twenty-two  rental  units  and  a 
swimming  pool  to  be  built  within  a  specified  period. 
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The  units  were  furnished  by  lessors  and  the  kitchens 
were  fully  equipped.  Lessors  also  provided  linens 
and  were  obligated  to  replace  them.  The  lessee  under- 
took duties  which  were  largely  those  of  a  manager. 

Both  plaintiff  and  defendants  understood  that  the 
individual  rental  units  were  subject  to  rent  regu- 
lation. Plaintiff  registered  the  rooms  in  January, 
1952,  for  a  maximum  rental  for  all  units  of  $6,864. 

Defendants  believed  that  their  master  lease  with 
plaintiff  was  not  subject  to  rent  control.  They  were 
so  informed  by  Hynes  &  Bowser,  their  Oakland  at- 
torne^^s.  Not  until  May  of  1952,  did  they  learn  that 
they  were  required  to  register  the  premises  with  the 
Office  of  Rent  Control.  At  that  time  they  requested 
of  the  Area  Rent  Director  that  he  decontrol  the 
premises  or  fix  a  fair  rental.  This  he  sought  to  do 
under  Rent  Regulation  1,  Section  166.  The  Rent 
Director  failed  to  win  approval  of  a  decontrol  rec- 
ommendation ;  nor  did  he  establish  a  maximum  rent. 
The  Advisory  Board  in  Alameda  County  informed 
the  Rent  Director  that  there  were  no  comparable 
housing  accommodations  in  the  area  to  serve  as  a 
yardstick  for  fixing  maximum  rent. 

In  June,  1952,  defendants  registered  the  master 
lease  with  the  Office  of  Rent  Stabilization  in  Hay- 
ward.  For  maximum  rent  they  referred  to  the  lease 
itself. 

Under  the  terms  of  the  master  lease,  plaintiff 
was  required  to  pay  as  rental  for  the  inaugural 
months  of  January  and  February  of  1952,  his  gross 
receipts  less  $500  to  be  retained  by  him.  Thereafter 
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"he  was  to  pay  a  minimum  of  $2,000  per  month  or 
his  gross  receipts  less  $500  whichever  sum  v/as 
greater. 

Plaintiff  entered  the  leasehold  premises  upon 
their  completion  about  the  middle  of  January,  1952, 
and  paid  no  rental  for  that  month.  In  February,  in 
accordance  with  the  terms  of  the  lease,  plaintiif 
paid  $175  (through  miscalculation  this  sum  was  $19 
higher  than  the  amount  actually  owed).  For  the 
subsequent  months  until  October,  1952,  when  plain- 
tiff surrendered  his  lease,  he  paid  at  least  $2,000  per 
month  regardless  of  gross  receipts.  Had  the  formula 
of  gross  receipts  less  $500  been  applicable,  he  would 
have  paid  considerably  less  than  this  sum  in  March 
and  April  when  the  motel  was  still  strup:8:iiug  to 
acquire  tenants. 

The  parties  do  not  dispute  the  facts.  Based  on 
the  narrative  of  events,  plaintiff  contends  that  he  is 
entitled  to  be  reimbursed  for  overpayment  of  maxi- 
mum rent  in  the  sum  of  at  least  $2,831.50.  He  also 
contends  that  under  a  different  interpretation  of 
maximum  lawful  rent,  he  is  entitled  to  the  return  of 
overcharges  in  the  amount  of  $11,528.  Plaintiff  com- 
putes this  latter  sum  by  utilizing  the  figure  of  $175 
per  month  as  the  maximum  rent.  This  is  the  amount 
plaintiff  paid  for  the  first  full  month  of  occupancy, 
namely  February,  1952.  For  the  lesser  figure,  plain- 
tiff uses  the  lease  formula  of  gross  receipts  less 
$500  per  month  throughout  the  term  of  the  lease. 
Under  this  formula  the  legal  maximum  varied  from 
month  to  month  as  the  gross  income  for  the  prem- 
ises gradually  increased.  Plaintiff  suffered  substan- 
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tial  losses  in  March  and  April  of  1952,  when  he  was 
compelled  to  j^ay  the  alternative  minimnm  of  $2,- 
000  per  month. 

Plaintiff  also  asks  for  treble  damages,  contending 
that  the  overcharges  were  wilful  and  the  result  of 
failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  He  points  out  that  de- 
fendants made  inquiry  in  December,  1951,  before 
the  premises  were  under  control,  and  thereafter  did 
nothing  to  ascertain  the  scope  of  the  law  until  May, 
1952.  Defendants  note  that  they  not  only  consulted 
their  counsel  before  entering  into  the  leasehold 
agreement,  but  that  the}^  thereafter  took  numerous 
steps  to  have  a  maximum  ceiling  imposed  by  the 
rental  authority  or  have  the  premises  decontrolled 
in  the  alternative. 

The  record  is  clear  that  defendants  took  proper 
precautions  to  ascertain  the  law  and  to  comply  with 
with  it.  There  is  no  basis  for  charging  the  them  with 
a  wilful  violation  of  the  rent  control  law. 

Section  39(c)  of  the  Rent  Regulations  covers  a 
lease  of  an  entire  structure.  Although  previously 
inoperative,  this  section  was  effective  at  the  time 
plaintiff's  lease  went  into  effect. 

Section  93  of  Rent  Regulation  1  provides  that 
the  maximum  rent  shall  be  ''the  first  rent  for  such 
accommodations  after  the  maximum  rent  date  ..." 
Where  rent  is  established  by  a  lease  and  the  pro- 
visions of  the  agreement  call  for  higher  rentals  dur- 
ing the  term  of  the  lease,  the  lessor  is  entitled  to 
petition  for  an  adjustment  imder  section  130. 

Plaintiff  contends  that  defendants  could  charge 
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no  more  than  the  rent  fixed  by  the  lease  and  col- 
lected by  defendants  during  the  first  full  month  of 
occupancy  under  the  lease  rental  formula,  viz,  gross 
receipts  less  $500. 

Defendants  look  to  Section  166  of  the  Regulations 
for  relief.  This  section  applies  in  instances  of  a 
dispute  between  landlord  and  tenant  as  to  the  maxi- 
mum rental.  It  required  the  Director  of  the  rental 
area  to  fix  the  maximum  rent  after  determining  the 
facts  or  to  apply  the  maximum  rental  imposed  for 
comparable  housing  in  the  area.  Plaintiff  denies 
the  applicability  of  Section  166.  He  points  out  that 
as  a  matter  of  fact  the  Director  fixed  no  maximum 
rent  under  this  section.  He  further  points  out  that 
the  section  itself  did  not  require  the  Director  to 
establish  such  a  ceiling.  He  observes  that  there  was 
no  dispute  as  to  the  facts  upon  which  the  maximum 
rent  would  be  determined. 

Since  the  Area  Rent  Director  failed  to  establish  a 
maximum  under  Section  166  during  the  period  of 
the  application  of  rent  regulations;  since  the  rent 
control  law  terminated  before  the  imposition  of 
maximum  rent — which  could  not  have  been  made 
retroactive  (Markbreiter  v.  Woods,  163  F.2d  993) — 
defendants  argue  that  no  ceiling  existed.  Accord- 
ingly, they  assert  that  there  could  have  been  no  pay- 
ment in  excess  of  a  maximum  rent  prescribed  and 
thus  there  could  have  been  no  overcharge. 

There  is  no  controlling  authority  on  this  subject. 
Tn  order  to  make  applicable  plaintiff's  legal  theory 
that  the  first  rent  under  the  lease  formula  for  the 
accommodations    constituted   the   maximum   under 
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the  terms  of  the  regulations  (Sec.  93  of  Rent  Regu- 
lation 1),  it  would  be  necessary  for  the  Court  to 
adopt,  quite  arbitrarily,  a  part  of  the  lease,  to  the 
exclusion  of  the  other  rental  provisions  in  the  same 
document  which  was  tailored  to  meet  a  specific  land- 
lord-tenant commercial  relationship.  Adoption  of  the 
formula  requires  the  Court  to  implement  the  regu- 
lations and  to  conjecture  as  to  their  scope. 

It  is  conceded  that  no  rent  was  paid  the  first 
month.  Therefore,  we  must  look  to  the  lease  for  aid 
and  assistance.  The  rental  provisions  cannot  be 
segmented  in  order  to  fix  a  maximum.  (Cf.  OP  A  in- 
terpretation MR-1  issued  July  7,  1942 ;  Revised  May 
13,  1943;  Pike  &  Fischer  OPA  Service,  Vol.  8,  p. 
200:1115.)  This  Court  is  in  no  better  position  than 
the  Area  Rent  Control  Director  was  when  he  was 
petitioned  to  make  a  determination.  Nor  has  the 
Court  factors  of  comparable  rental  conditions  to 
look  to  for  guidance. 

The  precise  problem  does  not  involve  abstract 
legal  propositions,  nor  can  it  be  disposed  of  by  the 
application  of  the  principles  enunciated  in  United 
States  V.  McCrillis,  200  F.2d  884. 

The  maximum  rental  not  having  been  declared  or 
fixed  in  the  first  instance  either  by  administrative 
process  or  judicial  sanction  or  decree,  any  action  fix- 
ing a  maximum  rental  of  an  amount  less  than  that 
called  for  in  the  rental  clause  of  the  lease  would  in 
effect  result  in  retroactive  procedure  wherein  plain- 
tiff: would  receive  an  unwarranted  refund.  Rhodes 
V.  Hanschl,  94  F.  Supp.  1009  at  1010. 

Judgment  may  be  entered  for  defendants  upon 
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presentation  of  findings  of  fact  and  conclusions  of 
law. 

Dated:  September  17,  1954. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed] :     Filed  September  17,  1954. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  AMENDMENTS  TO 
DEFENDANTS'  PROPOSED  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 

James  B.  Doyle,  the  plaintiff  above  named,  offers 
herewith  and  hereby  files  herein  his  Proposed 
Amendants  to  Defendants'  Proposed  Findings  of 
Fact  and  Conclusions  of  Law,  served  on  said  plain- 
tife  on  October  1,  1954: 

1.  Amend  finding  of  fact  No.  II,  so  that  said 
finding  shall  read  as  follows : 

''On  December  31, 1951,  the  defendants,  as  lessors, 
entered  into  a  written  lease  with  the  plaintiff,  as 
lessee,  under  the  terms  and  provisions  of  which  the 
plaintiff  leased  from  the  defendants  the  said  prem- 
ises commonly  known  and  designated  as  the  El 
Rancho  Santa  Rita  Motel,  for  a  term  of  three  years 
to  commence  January  1,  1952.  The  said  premises 
which  were  the  subject  of  said  lease  were  not  rented 
at  any  time  prior  to  December  31,  1951.  Said  prem- 
ises were  housing  accommodations." 
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2.  Amend  findings  of  fact  No.  Ill,  by  adding 
thereto  as  follows : 

''The  plaintiff  remained  in  possession  of  said 
premises  as  the  tenant  of  the  defendants  continu- 
ously from  January  14,  1952,  to  and  until  September 
30,  19e52." 

3.  Amend  finding  of  fact  No.  IV,  so  that  said 
finding  shall  read  as  follows: 

"Under  the  terms  of  the  said  lease  executed  by 
and  between  the  defendants  and  the  plaintiff,  the 
plaintiff  agreed  to  pay  as  rental  for  each  of  the 
first  two  months  of  the  term — namely,  for  the  months 
of  January  and  February,  1952 — the  gross  receipts 
from  the  plaintiff's  operation  of  the  said  premises 
as  a  motel  or  motor  court  less  the  sum  of  Five  Hun- 
dred and  no/100  ($500.00)  Dollars  each  month. 
Under  the  terms  of  said  lease,  the  plaintiff  agreed 
to  pay  as  rental  for  each  of  the  months  of  March 
through  September,  1952,  his  gross  receipts  as  afore- 
said less  the  sum  of  Five  Hundred  and  no/100 
($500.00)  Dollars  each  month  or  the  sum  of  Two 
Thousand  and  no/100  ($2,000.00)  Dollars,  which- 
ever was  the  greater  amount.  The  plaintiff  operated 
said  premises  as  a  motel  or  motor  court  from  Janu- 
ary 14, 1952,  until  September  30,  1952.  In  the  month 
of  January,  1952,  the  gross  receipts  from  the  opera- 
tion of  the  said  premises  by  the  plaintiff  were  less 
than  Five  Hundred  and  no/100  ($500.00)  Dollars 
and  no  rent  was  paid  for  that  month.  In  the  month 
of  February,  1952,  the  gross  receipts  from  the  opera- 
tion of  said  premises  by  the  plaintiff  were  Six  Hun- 
dred Fifty-six  and  no/100   ($656.00)    Dollars  and 
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for  the  month  of  February,  1952,  the  plaintiff  paid 
to  the  defendants  the  sum  of  One  Hundred  Seventy- 
five  and  no/100  ($175.00)  Dollars  as  and  for  rent 
for  said  premises,  there  being  a  small  overpayment 
of  the  rent  payable  under  the  lease  arising  our  of 
mathematical  mistake  or  miscalculation." 

4.  Strike  out  finding  of  fact  No.  V. 

5.  Strike  out  finding  of  fact  No.  VII. 

6.  Add  the  following  Findings  of  Fact: 

VIII. 

At  no  time  prior  to  Octol}er  1,  1952,  did  the 
Director  of  Rent  Stabilization,  or  the  Area  Rent 
Director  of  the  Defense-Rental  Area  of  Southern 
Alameda  County,  or  any  other  person  or  persons 
appointed  or  designated  by  the  Director  of  Rent 
Stabilization  to  carry  out  any  of  the  duties  dele- 
gated to  him  pursuant  to  the  Housing  and  Rent  Act 
of  1947,  as  amended,  make  or  issue  an  order  fixing, 
increasing  or  otherwise  adjusting  the  maximum  rent 
allowable  for  the  said  premises  which  were  the  sub- 
ject of  said  lease  between  the  defendants  and  the 
plaintiff. 

IX. 

Under  the  terms  and  provisions  of  the  said  lease 
between  the  defendants  and  the  plaintiff,  the  plain- 
tiff, as  tenant,  had  no  power  to  cancel  or  otherwise 
terminate  the  said  lease  prior  to  October  1,  1952. 
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X. 

All  of  the  individual  housing  accommodations  in 
the  said  premises  so  leased  by  the  defendants  to  the 
plaintiff,  consisting  of  individual  rooms  and  units  in 
a  motor  court  or  motel,  were  controlled  housing  ac- 
commodations and  were  subject  to  the  provisions  of 
Eent  Regulation  2. 

XI. 

The  gross  receipts  from  the  plaintiff's  operation 
of  the  said  leased  premises  as  a  motor  court  or  motel 
were  as  follows:  During  the  month  of  March,  1952, 
the  sum  of  Nine  Hundred  Forty-four  and  no/100 
($944.00)  Dollars;  during  the  month  of  April,  1952, 
the  sum  of  One  Thousand  Two  Hundred  Sixty-two 
and  50/100  ($1,262.50)  Dollars;  during  the  month  of 
May,  1952,  the  sum  of  Two  Thousand  Four  Hun- 
dred Sixty-two  and  no/100  ($2,462.00)  Dollars ;  dur- 
ing the  months  of  June  through  August,  1952,  gross 
receipts  in  each  month  were  not  less  than  Two  Thou- 
sand Five  Hundred  and  no/100  ($2,500.00)  Dollars. 
Within  one  year  immediately  prior  to  the  commence- 
ment of  this  action  the  defendants  demanded,  ac- 
cepted and  received  from  the  plaintiff  as  rent  for 
the  said  housing  accommodations  leased  from  the  de- 
fendants to  the  plaintiff  the  following  sums:  The 
sum  of  Two  Thousand  and  no/100  ($2,000.00)  Dol- 
lars as  and  for  rent  for  the  month  of  March,  1952; 
the  sum  of  Two  Thousand  and  no/100  ($2,000.00) 
Dollars  as  and  for  rent  for  the  month  of  April, 
1952;  the  sum  of  Two  Thousand  and  no/100  ($2,- 
000.00)   Dollars  as  and  for  rent  for  the  month  of 


Oliver  A.  Fox,  et  al.  51 

May,  1952;  the  sum  of  Two  Tliousancl  Four  Hun- 
dred Thirty-three  and  no/100  ($2,433.00)  Dollars  as 
and  for  rent  for  the  month  of  June,  1952 ;  the  sum 
of  Two  Thousand  and  no/100  ($2,000.00)  Dollars  as 
and  for  rent  for  the  month  of  July,  1952;  and  the 
sum  of  Two  Thousand  One  Hundred  Forty-five  and 
no/100  ($2,145.00)  Dollars  as  and  for  rent  for  the 
month  of  August,  1952. 

XII. 

The  plaintiff  has  been  required  to  employ  and  has 
employed  counsel  to  institute,  maintain  and  prose- 
cute this  action  against  the  defendants.  Reasonable 
a^ttorney  's  fees  are  $ 

Conclusions  of  Law 

7.  Strike  out  defendants'  proposed  conclusions 
of  law. 

8.  Add  the  following  conclusions  of  law: 


The  Court  has  jurisdiction  of  the  subject  matter 
of  this  action  and  the  parties  hereto. 

II. 

The  housing  accommodations  leased  by  the  defend- 
ants to  the  plaintiff  under  the  lease  hereinabove  re- 
ferred to  in  the  findings  of  fact  were  controlled 
housing  acommodations  within  the  meaning  of  Rent 
Regulation  1  (Housing  Rent  Regulation)  issued 
pursuant  to  the  Housing  and  Rent  Act  of  1947,  as 
amended. 
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III. 

At  all  times  between  January  14,  1952,  which  was 
the  effective  date  of  Rent  Regulation  1  (Housing 
Rent  Regulation)  as  to  the  Southern  Alameda 
County  Defense-Rental  Area,  and  September  30, 
1952,  the  maximum  lawful  monthly  rent  for  the 
said  jjremises  leased  by  the  defendants  to  the  plain- 
tiif  was  the  sum  computed  each  month  by  taking 
the  gross  receipts  from  the  plaintiff's  operation  of 
a  motor  court  or  motel  on  the  leased  premises  and 
deducting  therefrom  the  sum  of  Five  Hundred  and 
no/100  ($500.00)  Dollars;  the  maximum  lawful  rent 
for  the  said  premises  for  the  month  of  March,  1952. 
was  the  sum  of  Four  Hundred  Forty-four  and 
no/100  ($440.00)  Dollars ;  the  maximum  lawful  rent 
for  the  said  premises  for  the  month  of  April,  1952, 
was  the  sum  of  Seven  Hundred  Sixty-two  and 
50/100  ($762.50)  Dollars;  the  maximum  lawful  rent 
for  the  said  premises  for  the  month  of  May,  1952, 
was  the  sum  of  One  Thousand  Nine  Hundred  Sixty- 
two  and  no/100  ($1,962.00)  Dollars. 

TV. 

The  amounts  demanded,  accepted  and  received  by 
the  defendants  from  the  plaintiff  as  and  for  rent  for 
said  premises  exceeded  the  maximum  lawful  rent 
for  said  premises  as  follows:  For  the  month  of 
March,  1952,  the  sum  of  One  Thousand  Five  Hun- 
dred Fifty-six  and  no/100  ($1,556.00)  Dollars;  for 
the  month  of  April,  1952,  the  sum  of  One  Thousand 
Two  Hundred  Thirty-seven  and  50/100  ($2,137.50) 
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Dollars;  for  the  month  of  May,  1952,  the  sum  of 
Thirty-eight  and  no/100  ($38.00)  Dollars. 

V. 

Plaintiif  is  entitled  to  recover  from  defendants 
three  times  the  amount  of  single  overcharges, 
namely,  the  sum  of  Eight  Thousand  Pour  Hundred 
Ninety-four  and  50/100  ($8,494.50)  Dollars  and,  in 
addition  thereto,  reasonable  attorney's  fees  in  the 
amount  of  $ 

These  Proposed  Amendments  to  Defendants'  Pro- 
posed Findings  of  Pact  and  Conclusions  of  Law  are 
offered  pursuant  to  Rule  5(e)  of  the  Rules  of  Prac- 
tice of  the  District  Court  of  the  United  States,  for 
the  Northern  District  of  California,  and  pursuant 
to  the  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States,  and  are  based  upon  all 
the  evidence,  oral  and  documentary,  records  and 
files  in  said  action. 

Dated:  October  6,  1954. 

MALONE  &  SULLIVAN, 
/s/  RAYMOND  L.  SULLIVAN, 
/s/  WILLIAM  J.  DOWLING,  JR., 

Attorneys  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
Lodged  October  6,  1954. 

[Endorsed] :     Filed  October  6,  1954. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  coming  on  for  trial  on 
the  24th  day  of  June,  1954,  having  been  tried  before 
the  Court,  William  Dowling  appearing  as  Counsel 
for  the  Plaintiff,  and  Marvin  G.  Giometti  appearing 
as  counsel  for  the  Defendants,  and  after  hearing  the 
allegations  and  proofs  of  the  parties,  the  arguments 
of  counsel  and  being  fully  advised  in  the  premises, 
the  following  Findings  of  Fact  and  Conclusions  of 
Law  constituting  the  decision  of  the  Court  in  said 
action,  arc  hereby  made: 

Findings  of  Fact 

I. 

That  Defendants  were  the  owners  of  certain  hous- 
ing accommodations  in  the  Township  of  Pleasanton, 
County  of  Alameda,  State  of  California,  within  the 
defense-rental  area  of  Southern  Alameda  County, 
said  housing  accommodations  were,  and  are,  located 
on  Santa  Rita  Road  between  the  town  of  Pleasan- 
ton, California,  and  the  intersection  of  Santa  Rita 
Road  with  Highway  50  in  Alameda  County  in  Cali- 
fornia, approximately  one  mile  from  Pleasanton, 
California,  and  approximately  one  and  one-half 
miles  from  the  said  intersection  of  Santa  Rita  Road 
with  Highwa}^  50.  Said  housing  accommodations 
are,  and  were,  commonly  known  and  designated  as 
the  El  Rancho  Santa  Rita  Motel. 
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II. 

That  on  the  31st  clay  of  December,  1951,  the  De- 
fendants leased  said  premises  to  the  Plaintiff. 

III. 

That  the  construction  of  said  Motel  was  completed 
on  January  14,  1952,  and  on  said  date  the  Plaintiff 
entered  into  physical  possession  of  said  premises. 

IV. 

Under  the  terms  of  the  lease  executed  by  and  be- 
tween Defendants  and  Plaintiff,  Plaintiff  was  to 
pay  as  rental  for  the  inaugural  months  of  January 
and  February  of  1952,  his  gross  receipts  less  Five 
Hundred  ($500.00)  Dollars  to  be  retained  by  him. 
Thereafter  he  was  to  pay  a  minmum  of  Two  Thou- 
sand ($2,000.00)  Dollars  per  month  or  his  gross  re- 
ceipts less  Five  Hundred  ($500.00)  Dollars,  which- 
ever sum  was  greater.  Plaintiff  paid  no  rental  for 
the  month  of  January.  In  February,  Plaintiff  paid 
a  rental  of  One  Hundred  Seventy-five  ($175.00)  Dol- 
lars. For  the  subsequent  months  until  October,  1952, 
at  which  time  Plaintiff  surrendered  his  lease,  he 
paid  at  least  Two  Thousand  ($2,000.00)  Dollars  per 
jnonth  regardless  of  gross  receipts. 

V. 

Both  Plaintiff  and  Defendants  understood  that 
the  individual  rental  units  were  subject  to  rent  regu- 
lations. Plaintiff  registered  the  individual  rental 
units  in  January,  1952,  for  a  maximum  rental  for 
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all  units  of  Six  Thousand  Eight  Hundred  Sixty-four 
($6,864.00)  Dollars. 

VI. 

In  June,  1952,  Defendants  registered  the  Master 
Lease  with  the  Office  of  Rent  Stabilization  in  Hay- 
ward.  For  maximum  rent  they  referred  to  the  lease 
itself. 

VII. 

Defendants  believed  that  their  Master  Lease  with 
Plaintiff  was  not  subject  to  rent  conrol.  Defend- 
ants did  not  learn  that  they  were  required  to  reg- 
ister the  premises  with  the  Office  of  Rent  Control 
until  May,  1952.  At  that  time,  they  requested  of  the 
Area  Rent  Director  that  he  decontrol  the  premises 
or  fix  a  fair  rental.  This  he  sought  to  do  under  Rent 
Regulation  1,  Section  166.  The  Rent  Director  failed 
to  win  approval  of  a  decontrol  recommendation  and 
he  did  not  establish  a  maximum  rent.  The  Advisory 
Board  in  Alameda  County  informed  the  Rent  Di- 
rector that  there  were  no  comparable  housing  ac- 
commodations in  the  Area  to  serve  as  a  yardstick 
for  fixing  maximum  rent.  Controls  expired  during 
this  period  and  therefore  no  maximum  rent  was 
ever  fixed  for  said  premises. 

Conclusions  of  Law 

I. 

The  maximum  rental  not  having  been  declared  or 
fixed  in  the  first  instance  either  by  administrative 
process  or  judicial  decree,  any  action  fixing  a  maxi- 
mum rental  of  an  amount  less  than  that  called  for  in 
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the  rental  clause  of  the  lease  would,  in  effect,  result 
in  retroactive  procedure  wherein  Plaintiff  would 
receive  an  unwarranted  refund. 

II. 

That  Defendants  are  entitled  to  Judgment  against 
the  Plaintiff. 

III. 

That  Defendants  are  entitled  to  Judgment  for 
their  costs  and  disbursements  incurred  or  expended 
herein. 

Let  Judgment  be   Entered  Accordingly. 

Dated:     This  12th  day  of  October,  1954. 

/s/  GEORGE  B.  HARRIS, 

Judge   of  the  United   States 
District  Court. 

Receipt  of  Copy  acknowledged. 

Lodged  October  2,  1954. 

[Endorsed]:     Filed  October  12,   1954. 
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United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

No.  31723 

el  AMES  B.  DOYLE, 

Plaintiff, 

vs. 

OLIVER    A.    FOX,    J.    E.    PATTERSON,    and 
COREY  GABRIELSON, 

Defendants. 

JUDGMENT 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  Court  sitting  without  a  jury  on  the 
24th  day  of  June,  1954,  Marvin  G.  Giometti,  Esq., 
appeared  as  attorney  for  Defendants  and  William 
Dowling,  Esq.,  appeared  as  attorney  for  Plaintiff, 
and,  the  Court  having  heard  the  testimony  and  hav- 
ing examined  the  proofs  offered  by  the  respective 
parties,  and  the  Court  being  fully  advised  in  the 
premises,  and  having  filed  herein  its  Findings  of 
Fact  and  Conclusions  of  Law,  and  having  directed 
that  Judgment  be  entered  in  accordance  therewith; 
Now,  Therefore,  by  reason  of  the  law  and  findings 
aforesaid : 

It  Is  Ordered,  Adjudged  and  Decreed: 

That  Plaintiff  take  nothing  by  his  Complaint  and 
supplemental  complaint  and  that  Defendants  be 
awarded  their  costs  herein. 
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Dated:  This  12th  day  of  October,  1954. 

/s/  GEORGE  B.  HARRIS, 

Judge  of  United  States 
District  Court. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  October  12,  1954. 
Entered  October  13,  1954. 
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NOTICE  OP  APPEAL 

Notice  is  hereby  given  that  James  B.  Doyle,  the 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  heretfore  tiled  and  entered  in  this 
action  on  October  13,  1954. 

Dated:     November  5th,  1954. 

MALONE  &  SULLIVAN, 
/s/  RAYMOND  L.  SULLIVAN, 

/s/  WILLIAM  J.  DOWLING,  JR., 
Attorneys  for  Plaintiff, 
James  B.  Doyle. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  8,  1954. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

Whereas,  the  Plaintiff  in  the  above-entitled  action 
is  about  to  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit,  from  a 
judgment,  entered  against  him  in  said  action  on  Oc- 
tober 13,  1954,  in  said  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division,  in  favor  of  the  defendants  in  said  action. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned  American 
Surety  Company  of  New  York,  a  corporation  duly 
organized  and  existing  imder  the  laws  of  the  State 
of  New  York,  and  duly  authorized  to  transact  a 
general  surety  business  in  the  State  of  California, 
does  undertake  and  promise  on  the  part  of  the  ap- 
pellant, that  the  appellant  will  pay  all  costs  which 
may  be  awarded  against  him  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  the  sum  of  Two 
Hundred  Fifty  ($250.00)  Dollars,  to  which  amount 
it  acknowledges  itself  bound. 

In  case  of  a  breach  of  any  condition  hereof,  of  the 
above-entitled  Court  may,  upon  notice  to  said 
American  Surety  Company  of  New  York,  surety 
hereunder,  of  not  less  than  ten  days,  proceed  sum- 
marily in  the  above-entitled  action  or  proceeding  to 
ascertain  the  amount  which  said  surety  is  bound  to 
pay  on  account  of  such  breach,  and  render  judgment 
therefrom  against  said  surety  and  award  execution 
therefor. 
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In  Witness  Whereof,  the  corporate  seal  and  name 
of  said  Surety  Company  is  hereto  affixed  and  at- 
tested at  San  Francisco,  California,  by  its  duly  au- 
thorized officers,  this  2nd  day  of  November,  1954. 

[Seal]  AMERICAN  SURETY 

COMPANY  OF  NEW  YORK. 

By  /s/  F.  E.  BUCKINGHAM, 
Res.  Vice  President. 

Attest : 

/s/  E.  C.  SCHOLZ, 

Res.  Asst.  Secretary. 

Bond  No.  35-541-531. 
Premium  $10.00  per  annum. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  2nd  day  of  November  in  the  year  one 
thousand  nine  hundred  and  tifty-four  before  me, 
Shirley  M.  Conrad,  Notary  Public  in  and  for  said 
City  and  County,  State  aforesaid,  residing  therein, 
duly  commissioned  and  sworn,  personally  appeared 
F.  E.  Buckingham  and  E.  C.  Scholz,  known  to  me  to 
be  the  Resident  Vice-President  and  Resident  As- 
sistant Secretary  respectively  of  the 

American  Surety  Company  of  New  York,  the  cor- 
poration described  in  and  that  executed  the  within 
and  foregoing  instrument,  and  known  to  me  to  be 
the  persons  who  executed  the  said  instrument  on  be- 
half of  the  said  corporation,  and  they  both  duly 
acknowledged  to  me  that  such  corporation  executed 
the  same. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office,  in  the  said 
City  and  County  of  San  Francisco,  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]        /s/  SHIRLEY  M.  CONRAD, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,   State  of  California. 

My  Commission  expires  February  23,  1958. 
[Endorsed]:     Filed  November  8,  1954. 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  31723 

JAMES  B.  DOYLE, 

Plaintiff, 
vs. 

OLIVER  A.  FOX,  J.  E.  PATTERSON  and 
COREY  GABRIELSON, 

Defendants. 

REPORTER'S  TRANSCRIPT 
June  24,  1954 
Appearances : 

For  the  Plaintiff: 

MALONE  AND  SULLIVAN,  by 
WILLIAM  J.  DOWLING,  JR.,  ESQ. 

For  the  Defendants: 

MARVIN  G.  GIOMETTI,  ESQ. 

The  Court:    You  may  proceed. 


Oliver  A.  Fox,  et  at.  63 

Mr.  Dowling:  If  your  Honor  please,  I  may  say 
by  way  of  introductory  observation  that,  with  your 
Honor's  permission,  I  think  that  Mr.  Giometti  and 
I  can  substantially  agree  as  to  what  the  facts  are 
in  this  case  and  submit  to  your  Honor  ultimately 
possibly  one  or  two  limited  facts  and  the  issue  of 
law,  which  is  the  important  one,  I  think,  to  be 
resolved.  Would  your  Honor  appreciate  approach 
to  the  problem  along  those  lines  ? 

The  Court:  You  proceed  in  any  fashion  you 
wish.  Any  mode  of  presentation  that  you  have  is 
agreeable  to  me.  I  never  try  to  guide  the  order  of 
proof.  I  have  enough  trouble  trying  to  guide  my- 
self most  of  the  time. 

Mr.  Dowling:  I  might  with  your  Honor's  per- 
mission present  to  you  briefly  the  picture  as  I  see 
it.  The  case  here  involves  the  underlying  master 
lease  of  motel  premises  which  were  situated  in  the 
Township  of  Pleasanton  in  Southern  Alameda,  the 
Southern  Alameda  Defense  Rental  Area.  The  in- 
dividual units  in  the  motel,  of  course,  were  leased 
out  to  sub-tenants  by  the  master  lessee,  who  is  the 
plaintiff  in  this  case.  The  underlying  lease  is  sub- 
ject to  rent  control,  and  I  think  the  defendants 
are  now  prepared  to  concede  that,  is  that  not  cor- 
rect ? 

Mr.  Giometti:  Yes,  that  is  correct,  your  Honor, 
subject  to  rent  control  under  Section  39(c)  of  Rent 
Regulation  1.  [2*] 

Mr.  Dowling:  In  that  connection,  for  purposes 
of  the  record,  and  with  your  Honor 's  permission  and 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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counsel's,  may  we  introduce  the  lease  in  evidence'? 

Mr.  Giometti:     Yes. 

The  Court:  That  may  be  marked.  That  is  the 
original  lease? 

Mr.  Bowling:  That  is  the  original  lease,  if  your 
Honor  please. 

(Thereupon  the  lease  referred  to  was  received 
in    e\ddence    and   marked    Plaintiff's    Exhibit 

No.  1.) 

Mr.  DoAvling :  Secondly,  if  your  Honor  please,  T 
think  we  are  in  agreement  as  to  the  actual  amounts 
which  were  paid  as  rent  during  the  period  in  ques- 
tion. The  answer  on  file  here  concedes  that  the 
defendant  received  the  amounts  alleged  in  the  com- 
plaint and  supplemental  complaints.  The  answer 
does  not  go  so  far  as  to  concede  that  the  amounts 
were  received  for  the  particular  housing  accommo- 
dations in  question,  although  I  assume  that  will  be 
conceded. 

Mr.  Giometti:     That  is  correct. 

Mr.  Dowling :  Will  it  also  be  conceded,  Mr.  Gio- 
metti, that  they  were  received  as  rental  for  the 
monthly  periods  alleged? 

Mr.  Giometti :     Yes. 

Mr.  Dowling:  So  there  is  no  question,  if  your 
Honor  please,  either  as  to  the  amounts  of  rent  which 
have  been  received  by  the  defendant.  The  only  ques- 
tion arises  out  of  what  is  the  [3]  lawful  maximum 
rent,  if  any,  for  these  premises  ?  It  is  the  contention 
of  the  plaintiff  that  pursuant  to  Section  93  of  the 
Rent  Regulations  for  Housing,  the  maximum  rent 
was  the  first  rent  for  these  premises,  that  upon  the 
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factual  basis  that  the  premises  were  not  rented  upon 
the  maximum  rent  date,  which  was  November  1st, 

1951.  That  is  correct,  is  it  not,  Mr.  Giometti? 
Mr.  Giometti :     That  is  correct,  yes. 

Mr.  Dowling :  They  were  not  rented  on  that  date 
because  they  were  still  under  the  course  of  construc- 
tion on  that  date,  as  a  matter  of  fact,  isn't  that 
right? 

Mr.  Giometti:     That  is  right. 

Mr.  Dowling :  That  the  first  rental  of  these  prem- 
ises at  any  time  was  rental  reflected  by  the  lease 
which  is  Plaintiff's  No.  1  in  evidence.  The  plaintiff 
contends  that  the  maximum  rent  is  the  first  rent, 
and  that  is  pursuant  to  Section  93.  Your  Honor  will 
note  that  the  lease  provides  for  a  rental  to  be  deter- 
mined by  a  formula.  There  is  a  copy  of  the  lease 
attached  to  the  defendant's  answer,  if  your  Honor 
please. 

The  Court :     I  have  it. 

Mr.  Dowling :  And  that  for  the  first  two  months 
of  the  term,  from  the  commencement  of  the  lease, 
that  is,  January  1  of  1952  until  the  end  of  February, 

1952,  the  lessee  shall  pay  to  the  lessor  as  rent  the 
whole  amount  of  gross  receipts  less  $500.  Subse- 
quent to  the  first  two-month  period  a  new  [4]  for- 
mula comes  into  operation.  Under  the  lease  from 
March  1st,  1952,  to  and  including  September  30th, 
the  lessee  shall  pay  thfe  gross  less  $500,  or  $2,000, 
whichever  is  greater.  Pursuant  to  the  provisions  of 
the  lease  the  plaintiff  actually  paid  $175  as  rent  in 
March  for  the  month  of  February,  1952.  Will  that 
be  conceded,  Mr.  Giometti  % 
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Mr.  Giometti:     That  that  was  the  amount  paid? 

Mr.  Dowling :  That  that  was  the  amount  paid  in 
March  for  February.  It  is  the  plaintiff's  contention 
that  that  is  the  maximum  law^ful  rent,  the  first  rent 
paid.  There  is  a  discrepancy,  if  your  Honor  please, 
between  that  figure  and  the  figure  pleaded  in  the 
complaint  because  of  a  mathematical  error  in  com- 
puting the  gross  during  one  of  those  months.  I  will 
put  the  plaintiff  on  to  testify  to  that,  if  you  wish. 

Mr.  Giometti :  I  do  not  think  that  that  is  neces- 
sary. 

Mr.  Dowling:  In  the  alternative  it  is  the  plain- 
tiff's contention  that  the  maximum  lawful  rent  is 
the  f ornmla  which  was  fixed  for  the  months  of  Janu- 
ary and  February,  namely,  the  gross  less  $500. 

The  Court:     $500  being  regarded  as  the 

Mr.  Dowling:  As  the  expenses  of  operation.  I 
have  here,  if  your  Honor  please,  records  of  receipts 
kept  at  the  motel  premises  by  the  plaintiff  or  by  his 
employees.  Mr.  Giometti  has  seen  these.  Shall  I  put 
Mr.  Doyle  on  to  identify  them  ? 

The  Court:  I  might  take  a  short  recess.  Any 
other  [5]  documents  you  have  you  may  discuss  with 
counsel. 

(Recess.) 

Mr.  Dowling:  If  your  Honor  please,  I  have  in 
mj  hand  a  composition-type  spiral  ringbound  book, 
which  bears  on  the  first  page  the  title  "Rancho 
Santa  Rita,"  and  which  book  was  to  be  a  record  of 
the  cash  receipts  of  the  sub-tenancies   at  tlie   El 
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Rancho  Santa  Rita  Motel  for  the  period  of  January 
19th  to  June  3rd,  I  believe. 

It  will  be  stipulated,  T  understand,  that  if  Mr. 
Doyle  were  called  to  testify,  he  would  testify  that 
this  record  was  kept  in  the  usual  course  of  the  busi- 
ness of  the  Santa  Rita  Motel,  that  it  w^as  usual  and 
ordinary  for  that  business  to  keep  records  of  the 
receipts  from  the  tenants,  and  that  the  entries  were 
made  at  or  about  the  time  the  transactions  took 
place.  Is  that  correct? 

Mr.  Giometti:     That  is  correct. 

The  Court :     It  may  be  marked. 

Mr.  Dowling:  We  offer  this  as  plaintiff's  next 
in  order. 

(Whereupon  the  cash  receipt  book  referred  to 
was  received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  2.) 

Mr.  Dowling:  I  have  also  in  my  hand — and  this 
is  purely  for  the  convenience  of  the  Court  and  of 
counsel — a  summary  of  the  daily  receipts  as  reflected 
by  that  book  for  the  period  of  the  months  of  Janu- 
ary through  May,  1952.  [6] 

The  Court :     That  may  be  marked  as  a  summary. 

(Whereupon  summary  of  daily  receipts  was 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  3.) 

Mr.  Dowling:  I  have  only  one  further  request  of 
your  Honor  in  connection  with  the  plaintiff's  case, 
and  that  is  in  view  of  the  joossibility  that  the  maxi- 
mum rent  here  may  be  determined  to  be  the  formula 
provided  by  the  lease  instead  of  the  dollars  and 
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cents  first  rent,  I  might  ask  the  Court  for  leave  to 
file  an  amendment  to  the  complaint  to  conform  to 
the  evidence  in  that  respect. 

The  plaintiff  will  rest. 

Mr.  Giometti :  If  your  Honor  please,  it  has  been 
stipulated  between  counsel  that  the  defendant's 
answer  on  page  3,  paragraph  3,  may  be  amended 
on  its  face,  if  that  meets  with  the  Court's  approval, 
to  add  the  following  statement,  that  the  overcharge, 
if  any  there  was,  was  not  willful  or  the  result  of 
failure  to  take  proper  precautions.  May  that  be  so 
amended  on  its  face? 

The  Court :     So  ordered. 

Mr.  Giometti :  To  summarize  the  position  of  the 
defendants  on  this  issue,  your  Honor,  I  might  say 
we  have  here  a  motel  of  considerable  value,  in  excess 
of  $100,000,  which  had  22  units,  swimming  pool, 
etc.,  and  included,  in  addition  to  the  motel  units 
themselves,  additional  acreage  outside  of  the  units. 
As  is  indicated  in  this  lease,  a  computation  was 
made  for  the  [7]  rentals.  In  other  words,  the  first 
two  months  were  the  take  of  the  motel  less  the  sum 
of  $500.  After  that  there  was  a  certain  fixed  sum, 
as  the  lease  will  indicate. 

It  has  been  the  contention  of  plaintiff,  as  an- 
nounced here,  that  their  position  was  that  under 
Section  93  of  Rent  Regulation  No.  1  the  first  rent 
paid  was  the  rental  for  the  premises,  and  therefore, 
instead  of  the  rent  as  provided  by  the  lease,  the 
maximum  rent  established  for  those  premises  is  the 
sum  either  of  $175  for  the  entire  temi  of  this  lease, 
or  the  formula  computation  as  they  have  indicated. 
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It  is  the  contention  of  the  defendant  here  that 
under  the  regulations  we  concede,  first  of  all,  that 
the  premises  are  subject  to  control  under  39(c),  so 
that  your  Honor  will  not  have  to  go  into  that.  It 
applies  in  a  very  technical  period.  In  other  words, 
if  this  lease  had  been  entered  into  on  January  15th, 
the  underljdng  lease  would  not  have  been  subject  to 
control.  So  it  is  a  sort  of  freak  situation  where  the 
premises  themselves,  because  they  were  constructed 
within  a  certain  period  of  time,  and  because  leased 
within  this  two  and  a  half  month  period  they  happen 
to  fit  under  control.  If  they  had  not  been  leased  or 
finished  construction  in  any  other  period  of  time 
they  would  not  have  been  under  control. 

So  far  as  the  rental  itself  is  concerned,  39(c)  pro- 
vides that  it  is  subject  to  control.  That  we  concede. 
The  regulations  themselves  provide,  your  Honor, 
under  Section  166  of  [8]  Rent  Regulation  No.  1, 
that  where  the  rent  is  not  known,  then  it  is  incum- 
bent upon  the  director  to  determine  a  maximum 
rent,  and  under  the  stipulations  if  the  maximum 
rate  is  not  established,  then  we  have  no  maximum 
rent  and,  accordingly,  then  there  would  be  no  case 
as  far  as  the  plaintiff  is  concerned,  because  there 
is  no  provision  under  the  regulation  to  go  back  to 
make  retroactive  a  maximum  rent. 

So  the  position,  then,  briefly,  of  the  defendants 
in  this  issue  is  that  no  maximum  rent  was  ever 
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established,  and  that  under  Section  166  of  Rent 
Regulation  No.  1,  that  the  rent  was  in  doubt  because 
of  the  terms  of  the  lease,  and  accordingly  there  is 
no  maximum  rent.  That  is  basically  the  position  of 
the  defendants  in  this  issue,  your  Honor,  so  far  as 
the  law  is  concerned. 

In  addition  thereto,  I  have  certain  documents  here 
which  were  received  from  the  General  Services  Ad- 
ministration, a  couple  of  letters  in  here  that  went 
to  the  Regional  Board,  the  rent  registration  of  the 
landlord  that  was  filed  June  9th,  1952,  and  the  rent 
registrations  that  were  filed  on  the  individual  units 
by  the  plaintiif  in  this  case.  The  stipulation  between 
myself  and  Mr.  Dowling  in  this  respect  is  that  Mr. 
Dowling  waives  any  formal  objection  except  as  to 
the  relevancy  of  this  material. 

Mr.  Dowling:  Our  position  is  this,  if  your  Honor 
please:  the  documents  are  incompetent,  irrelevant 
and  immaterial  to  [9]  bear  upon  the  question  of 
what  the  lawful  maximum  rent  was.  I  think  they 
might  very  well  be  material  with  reference  to  the 
issue  of  the  Chandler  defense.  I  have  no  objection 
to  their  being  admitted  for  that  purpose.  I  do  ob- 
ject to  their  admissibility  for  any  purpose  that 
would  tend  to  have  any  bearing  on  the  establishment 
of  the  maximum  rent. 

The  Court :     That  may  be  marked. 

(Whereupon  the  material  referred  to  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  A.) 

Mr.  Giometti :  If  your  Honor  please,  at  this  time 
I  would  like  to  call  to  the  stand  Mr.  Oliver  Fox. 
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OLIVER  A.  FOX 

one  of  the  defendants  herein,  was  called  on  behalf 
of  the  defendants,  and  having  been  first  duly  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  testified  as  follows: 

The  Clerk :  Please  state  your  name,  your  address 
and  your  occupation  to  the  Court. 

A.  Oliver  Fox.  I  live  at  8421  Ney  Avenue,  Oak- 
land, and  I  do  maintenance  work  at  the  motel. 

Direct  Examination 
By  Mr.  Giometti: 

Q.  Mr.  Fox,  are  you  one  of  the  owners  of  the 
El  Rancho  Motel,  Pleasanton,  California  ? 

A.     Yes.  [10] 

Q.  That  is  the  motel  that  is  the  subject  of  this 
present  controversy,  is  that  correct?  A.     Yes. 

Q.  Were  you  the  owner  of  that  motel  or  one  of 
the  owners  of  that  motel  on  January  1st,  1952  % 

A.     Yes. 

Q.     Who  were  the  other  owners  of  that  motel  ? 

A.     Mr.  Corey  Gabrielson  and  J.  E.  Patterson. 

Q.  Would  you  describe  that  motel  to  the  Court, 
please  ? 

Mr.  Dowling:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

Mr.  Dowling:  To  any  issue  now  pending  before 
the  Court. 
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The  Court:  Overruled.  I  would  like  to  have  a 
description  of  the  motel. 

A.  Twenty-two  unit  motel,  built  in  a  U  shape 
with  a  swimming  pool  in  the  center,  first  class  con- 
struction and  quality  throughout. 

The  Court :     Twenty-two  units '? 

A.     Yes,  your  Honor. 

Q.  (By  Mr.  Giometti) :  Can  you  describe  the 
individual  units  to  the  Court,  Mr.  Fox  ? 

A.  You  mean  the  size  of  them?  How  do  you 
mean? 

Q.     Rooms,  etc. 

A.  In  the  single  rooms  it  is  one  large  room  with 
a  full  tile  [11]  bath.  It  has  asphalt  tile  on  the  floor. 

Q.     How  many  single  rooms  are  there? 

A.     There  are  11. 

Q.     Do  you  have  multiple  units? 

A.  There  are  three  that  have  two-room  units,  and 
the  second  room  in  the  three  consists  of  a  kitchen, 
an  all-General  Electric  kitchen,  electric  stove,  refrig- 
erator, and  bedroom  would  be  the  same  as  the  single 
rooms,  and  then  there  are  eight  three-room  units, 
two  bedrooms  and  kitchen. 

Q.  Will  you  describe  the  swimming  pool,  Mr. 
Fox? 

A.  It  was  built  according  to  the  Health  Depart- 
ment, 22  feet  wide  by  60  feet  long  with  a  filter  sys- 
tem to  take  care  of  it. 

Q.    Is  there  anything  else  on  the  premises? 

A.     No,  that  is  about  all. 

Q.  At  the  time  of  this  lease  the  premises  were 
furnished,  is  that  correct? 
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A.  At  the  time  the  lease  was  drawn  I  do  not 
think  the  furniture  was  in,  but  it  was  put  in  shortly 
afterwards. 

Q.  You  supplied  the  furniture  to  the  lessee,  and 
that  description  of  furniture  is  attached  to  the  lease 
which  is  in  evidence,  your  Honor,  and  the  furnish- 
ings included  also  linens,  is  that  correct "? 

A.     Yes,  sir. 

Q.  Mr.  Fox,  when  did  you  first  receive  any  rental 
on  the  premises  or  on  the  El  Rancho  Motel  from 
Mr.  Doyle?  [12] 

A.  About  February  8th  or  9th,  I  believe.  I  am 
not  positive  on  the  exact  date,  but  I  believe  you  have 
it  in  your  records  there. 

Q.  Let  me  ask  you  this,  Mr.  Fox:  Did  you 
receive  any  rental  from  Mr.  Doyle  for  the  month  of 
January?  A.     No,  sir. 

Q.  Did  you  receive  some  rentals  for  the  month 
of  February  ? 

The  Court:    When  did  they  go  into  possession? 

Mr.  Giometti :     January  1st,  your  Honor. 

The  Court:     1953? 

Mr.  Giometti :     That  is  correct,  your  Honor. 

Q.  Did  you  receive  some  rental  then  in  the  month 
of  February  ?  A.    Yes,  sir. 

Q.  You  likewise  received  rental  throughout  the 
period  in  dispute  here,  is  that  correct? 

A.     Yes,  sir,  for  the  first  eight  months. 

Q.  That  is  correct,  but  you  did  not  receive  any- 
thing for  the  month  of  January?  A.     No,  sir. 
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Q.  Mr.  Fox,  at  the  time  that  j^ou  entered  into 
this  lease  with  the  plaintiff,  Mr.  Doyle,  were  you 
aware  as  to  whether  or  not  these  premises  were 
subject  to  rent  control? 

A.  We  were  aware  that  the  rooms  were  subject 
to  rent  control,  but  we  were  told  by  the  OPS  rent 
director  in  Hayward  that  the  lease  was  not  under 
control.  [13] 

Q.  In  other  words,  at  the  time  of  the  execution 
of  this  lease  you  did  not  know  that  the  premises 
were  subject  to  rent  control,  is  that  correct? 

A.     That  is  right. 

Q.  Can  you  advise  the  Couii  as  to  the  date  when 
you  made  the  inquiry  referred  to  of  the  Hayw^ard 
Rent  office  as  to  the  control  of  the  master  lease? 

A.  Could  I  refer  to  a  piece  of  paper  here?  I 
have  that  date  written  down,  I  think.  It  was  around 
in  May,  May  9th,  if  I  am  not  mistaken. 

Q.  Did  you  ever  have  any  conversation  prior  to 
that  time?  A.    A¥ith  the  Rent  Office? 

Q.     That  is  correct,  in  Hayward. 

A.     Yes,  before  the  lease  was  written. 

Q.     AVhen  was  that? 

A.     It  would  be  the  latter  part  of  December. 

Q.     Of  what  year?  A.     1951. 

Q.    What  were  you  informed  at  that  time  ? 

A.     That  there  was  not  any  control. 

Q.     Of  whom  did  you  make  that  inquiry  ? 

A.  Well,  the  girl — Mr.  Gabrielson  is  the  one  that 
actually  did  the  phoning  on  that  and  the  girl  at  the 
desk  inquired  and  told  him. 
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Q.  Did  you  employ  an  attorney  to  assist  you  in 
drafting  the  [14]  lease,  Mr.  Fox? 

A.     Yes,  sir. 

Q.  Between  you,  Mr.  Gabrielson,  Mr.  Patterson 
and  Mr.  Doyle  ?  A.     Yes,  sir. 

Q.     Who  was  that  attorney,  Mr.  Fox? 

A.  Mr.  Bowser  of  Hynes  and  Bowser  in  Oak- 
land. 

Q.  What  date  did  you  say  that  you  employed 
him  to  perform  those  services  for  you? 

A.     Approximately  September  15th. 

Q.     Of  what  year?  A.     1951. 

Q.  Did  you  ever  get  together  with  Mr.  Bowser  to 
discuss  this  lease  on  this  subject  in  December,  1951? 

A.     On  several  occasions. 

Q.  Take  the  first  occasion.  I  take  it  that  was  in 
December,  1951  ?  A.     That  is  right. 

Q.     And  who  was  present  at  that  time  ? 

A.  Well,  Mr.  Gabrielson,  Mr.  Patterson,  myself, 
Mr.  Bowser,  and  his  associate — right  now  his  name 
slips  my  mind — and  they  advised  us  at  that  time, 
Mr.  Bowser  did,  that  they  had  checked  with  the 
Rent  Control  Office  and  there  was  no  control  over 
the  lease. 

Q.  When  did  you  first  learn,  Mr.  Fox,  that  these 
premises  were  subject  to  rent  control?  [15] 

A.  Well,  we  actually  never  did  learn  that  they 
were  subject  to  rent  control.  We  heard  about  Mr. 
Doyle  threatening  us  on  several  occasions. 

The  Court:     When  in  point  of  time,  the  first  oc- 
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casion?  A.     Around  April  and  the  1st  of  May. 

Q.     1952  ? 

A.  Right,  yes,  your  Honor.  So  we  went  to  check 
with  the  Rent  Control  office  again,  and  at  that  time 
he  told  us  the  lease  was  not  under  control,  that  Mr. 
Doyle  had  been  in  to  see  him  several  times,  telling 
him  that  it  was  under  control,  that  Mr.  Hyne  told 
us  that,  as  far  as  they  could  figure  out,  it  was  not 
under  control,  but  he  advised  us  that  we  should  file 
an  OPS  form  in  case  they  ever  w^ere  under  control, 
that  we  would  have  that  on  record. 

Q.     Did  you  file  such  a  form? 

A.     Yes,  that  was  filed  around  the  1st  of  May. 

Q.  Did  you  ever  request  at  this  time  the  Hay- 
ward  Rent  Office  to  establish  a  maximum  rent  on 
those  premises? 

A.  We  requested  at  that  time  for  them  to  do  it, 
and  also  twice  after  that,  and  they  told  us  that  it 
was  too  complicated  for  them,  that  they  had  referred 
the  matter  to  San  Francisco,  and  that  they  were  in 
no  position  whatsoever  to  put  a  maximum  rent  on 
the  place.  And  we  also  went  to  see  Mr.  Goldbaum, 
who  is  the  head  of  the  Rent  Office  in  San  Francisco, 
and  he  also  told  us  that  it  was  too  complicated  for 
him  and  that  he  had  [16]  referred  it  to  Washing- 
ton. 

Q.  To  your  knowledge,  was  any  maximum  rent 
ever  established  on  the  premises? 

A.  No,  there  was  never  any  maximum  rent  set, 
although  we  asked  them  several  times,  and  when  we 
filed  our  application,  and  later  we  asked  Mr.  Hyne, 
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the  head  of  the  Rent  Office  in  Hayward,  what  we 
should  do  about  the  rent,  and  he  said  by  all  means 
go  ahead  and  collect  it,  the  $2000  a  month  or  what- 
ever the  rent  came  to 

The  Court :  Pardon  me.  Will  you  go  back  a  sec- 
ond. I  missed  part  of  that  answer. 

Q.     You  received  $2000,  and  what  was  that  ? 

A.  Mr.  Hyne  told  us  to  collect  the  rent  called  for 
under  the  lease. 

Q.     You  submitted  the  lease  to  him? 

A.  Yes,  your  Honor,  because  he  said  if  there  was 
any  rent  control  later  on,  it  could  be  adjusted  then. 
But  he  said  as  far  as  he  could  ascertain,  there  would 
never  be  any  rent  control,  and  his  office  refused  to 
set  the  rent  control  on  it,  or  the  maximum  rent. 

Q.  (Bj  Mr.  Giometti)  :  Showing  you  this  pho- 
tograph, will  you  tell  the  Court  what  that  photo- 
graph is,  Mr.  Fox? 

A.  It  is  an  aerial  photograph  of  the  motel  about 
four  months  after — well,  it  would  be  around  in 
February  or  March. 

Q.     Of  what  year?  [17]  A.     1952. 

Q.     Are  you  certain  of  that  date? 

A.     Yes,  this  would  be  in  1952.  Excuse  me.   1953. 

Q.  Referring  to  this  photograph,  may  I  ask  you 
this  question:  Does  this  represent  the  premises  as 
they  were  at  the  time  the  premises  were  leased  to 
Mr.  Doyle? 

A.  Not  quite.  The  swimming  pool  was  not  put  in 
until  June,  and  the  back  section  here  was  an  addi- 
tion that  we  started  in  1953,  the  early  part  of  1953. 

Q.     Other  than  that,  that  represents  accurately 
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the  premises  as  they  were  at  the  time  that  they  were 

leased  to  Mr.  Doyle,  is  that  correct? 

A.  Yes,  the  swimming  pool  was  not  in,  nor  the 
lawn  around  the  swimming  pool.  Outside  of  that  it 
is  almost  the  same. 

Mr.  Giometti:  I  would  like  to  offer  this  in  evi- 
dence. 

The  Court :     It  may  be  marked. 

(Whereupon  the  photograph  referred  to  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  B.) 

Mr.  Giometti:  I  have  no  further  questions. 
Thank  you. 

Cross-Examination 

By  Mr.  Bowling : 

Q.  Mr.  Fox,  directing  your  attention  to  this 
photograi^h,  which  is  Defendant's  Exhibit  B  in  evi- 
dence, you  have  already  testified,  I  believe,  that 
these  rear  buildings  were  not  there  ?  [18] 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  his  tenancy  terminated 
on  the  1st  of  October,  1952,  so  that  will  be  clear? 

A.     Right. 

Q.  The  swimming  pool  went  in,  according  to  your 
recollection,  some  time  late  in  June  ? 

A.     I  think  it  was  finished  around  the  1st  of  July. 

Q.  Actually  it  was  well  into  July  before  it  was 
usable,  isn't  that  correct? 

A.  No,  I  am  sure  the  water  was  in  by  the  4th  of 
July.   That  I  know  for  sure. 
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Q.  The  place  was  not  landscaped  by  tliat  time, 
was  it? 

A.  The  lawn  was  in  the  process  of  being  planted 
at  that  time. 

Q.  It  was  covered  by  sawdust  and  other  agents 
to  keep  it  moist  ?  A.     Shavings,  yes. 

Q.  The  driveway  appears  to  be  paved  in  that 
photograph.  It  was  not  paved  at  any  time  while 
Doyle  was  in  occupancy,  was  if? 

A.  It  was  paved  in  September  when  he  was  still 
in  occupancy. 

Q.     Shortly  before  he  terminated  his  tenancy*? 

A.     Yes. 

Q.  In  response  to  one  of  Mr.  Giometti's  ques- 
tions you  said  a  few  minutes  ago  that  no  maximum 
rent  was  ever  set  on  this  property.  What  you 
meant,  I  assume,  Mr.  Fox,  was  that  the  Area  Rent 
Director  never  made  an  order  fixing  the  maximum 
rent,  [19]  is  that  what  you  meant  to  say*? 

A.     No,  they  refused  to  set  a  maximum  rent. 

Q.  That  is  correct,  is  it  not,  the  Area  Rent  Direc- 
tor never  made  an  order  fixing  the  maximum  rent 
for  these  premises? 

A.  Would  that  be  the  Hayward  office,  the  Area 
Rent  Director? 

Q.  The  Area  Rent  Director  at  Hayward  or  any 
other  office  of  the  Office  of  Price  Stabilization. 

A.     That  is  right,  they  refused  to  set  an  amount. 

Q.  So  no  order  fixing  rent  for  these  premises 
was  ever  made  by  the  Rent  Director  at  Hayward. 
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to  your  knowledge  ?  A.     That  is  right. 

Q.  So  far  as  you  knoAv,  no  such  order  was  made 
by  any  other  official  of  the  Office  of  Rent  Stabiliza- 
tion ■?  A.     That  is  right. 

Q.  So  that  no  order  fixing  rent  was  made  pursu- 
ant to  the  provisions  of  Section  166  that  Mr.  Gio- 
metti  has  mentioned  here  in  court;  that  is  correct, 
is  it  not? 

A.     Would  you  repeat  that  question  ? 

Q.  I  will  withdraw  it,  Mr.  Fox.  When  this  lease 
was  signed,  that  was  on  the  date  it  bears,  was  it, 
December  31st,  1951  ?  A.     Yes,  sir. 

Q.  The  term  of  the  lease  started  January  1st, 
1952,  is  that  correct?  A.     Right. 

Q.  Actually  the  tenant  did  not  go  into  occupancy 
until  some  [20]  time  beyond  the  middle  of  January ; 
that  is  correct,  too,  isn't  it? 

A.  The  motel  was  not  open  until  around  the 
21st. 

Q.  Around  the  20th  of  January — 19th  or  20th. 
That  furniture  was  not  even  in  on  January  1st, 
was  it  ? 

A.  It  may  not  have  been  in  the  rooms  but  it  was 
there  at  the  time. 

Q.  At  the  time  that  this  lease  was  signed,  or  let 
us  go  back  to  the  time  when  you  were  discussing  it 
with  Mr.  Bowser,  around  the  middle  of  December; 
you  made  some  inquiries  at  that  time,  did  you,  and 
found  that  the  rooms  were  under  control  ? 

A.  Mr.  Gabrielson  talked  to  the  Rent  Office  and 
we  were  advised  at  that  time — now^ — that  the  rooms 
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were  under  control  or  going  to  be  under  control. 
I  am  not  positive  which  that  was.  Mr.  Doyle  told  us 
that  he  had  all  the  connections  with  the  Rent  Con- 
trol office  and  that  he  would  take  care  of  listing  it 
with  the  OPS.  And  that  was  one  of  the  main  rea- 
sons he  wanted  a  lease  drawn  up  and  ready  for  him 
to  take  over  before  the  place  was  finished,  so  that 
he  could  take  care  of  all  the  OPA  regulations. 

Q.  Did  you  have  any  conversations  with  Mr. 
Bowser  around  the  middle  of  December  in  connec- 
tion wdth  wdiether  or  not  this  master  lease  would  be 
subject  to  rent  control?  A.     Yes,  sir. 

Q.  At  the  time  that  you  had  those  conversations 
with  Mr.  [21]  Bowser  were  you  advised  by  him 
that  the  individual  rooms  were  subject  to  rent  con- 
trol at  that  time  % 

A.  He  told  us  that — I  'm  not  positive  whether  we 
discussed  the  individual  rooms,  but  we  thought  they 
were  under  control  or  going  to  be  under  control  on 
the  individuals  rooms,  but  he  advised  us  that  the 
master  lease  w^as  not  under  control. 

Q.  You  do  not  have  any  recollection,  though,  as 
to  whether  he  advised  you  with  reference  to  the 
individual  rooms? 

A.  No,  I  can't  say  for  sure  that  we  had,  but  I 
know  w^e  talked  about  it. 

Q.     When  did  you  first  talk  to  Mr.  Hyne? 

A.  My  first  conversation  with  Mr.  Hyne  w^as 
around  the  1st  of  May,  I  believe. 

Q.  Mr.  Hyne  was  the  Area  Rent  Director  of  the 
Hayward  Office,  was  he  not? 
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A.  On  the  1st  of  June  was  my  first  conversation, 
around  the  1st  of  June. 

Q.  May  I  see  that  paper  that  you  are  using,  Mr. 
Fox? 

A.     Sure.  (Handing  document  to  Mr.  Dowling.) 

Q.  Prior  to  June  did  Mr.  Gabrielson  have  any 
conversations  with  Mr.  Hyne  in  your  presence  *? 

A.     No,  sir. 

Q.  So  that  as  far  as  you  are  concerned  person- 
ally, you  did  not  have  any  conversations  with  any- 
body about  whether  or  not  the  master  lease  was 
subject  to  control  between  some  time  in  [22]  mid- 
December,  when  you  talked  to  Mr.  Bowser,  and  the 
1st  of  June,  when  you  talked  to  Mr.  Hyne,  is  that 
correct  ?  A.     Would  you  repeat  that  question  ? 

(Question  read.) 

A.  No,  we  talked  it  over  between  ourselves,  Ga- 
brielson and  Patterson  and  myself  and  Mr.  Bowser, 
the  attorney. 

Q.  You  had  further  conversations  with  Mr.  Bow- 
ser after  the  middle  of  December  and  before  the  1st 
of  June? 

A.  Between  the  middle  of  December  and  the 
end  of  December,  Avhen  the  lease  was  consummated. 

Q.  What  about  between  the  end  of  December,  or, 
say,  the  1st  of  January,  1952,  and  June  1st,  1952: 
Did  you  have  any  conversations  with  Mr.  Bowser 
about  whether  the  master  lease  was  subject  to  con- 
trol? A.     No,  sir. 

Q.     So   you   personally   then   had   no    conversa- 
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tions  with  anybody  except  your  co-defendants  and 

co-owners  %  A.     That  is  right. 

Q.  You  did  not  make  any  inquiries  of  the  Rent 
Office  before  the  1st  of  June,  you  yourself? 

A.  No,  it  was  around  the  1st  of  June  or  the  last 
of  May. 

Q.     The  last  of  May  or  the  1st  of  June? 

A.     Before  we  inquired  again. 

Q.  Is  it  your  recollection  that  Mr.  Hyne  told  you 
that  he  did  not  know  whether  this  place  was  sub- 
ject to  control  or  not?  [23] 

A.  Well,  he  said  that  it  was  not  controlled  at 
that  time,  but  then  later  on  Mr.  Goldbaum  in  San 
Francisco  either  talked  to  him  on  the  telephone  or 
wrote  him  a  letter,  I  am  not  sure  which,  about  some 
section  in  the  book  about  where  this  might  be  under 
control.  That  would  be  prior  to  June  9th,  when  we 
filed  the  OP  A  regulation  form. 

Q.  So  that  by  the  time  that  you  filed  that  rent 
registration  form  you  were  advised  that  the  master 
lease  was  subject  to  control,  is  that  right? 

A.  No,  we  were  advised  that  it  was  not,  but  he 
had  told  us  that  we  had  better  fill  it  out,  just  to  have 
it  on  record,  but  at  no  time  were  we  advised  by 
either  Mr.  Hyne,  Mr.  Goldbaum,  or  our  attorney 
that  the  place  was  ever  under  control. 

Q.  You  knew,  of  course,  that  if  the  master  lease 
was  not  subject  to  control  under  the  rent  regula- 
tions you  did  not  have  to  file  a  rent  registration 
statement;  you  knew  that,  didn't  you? 

A.     No,  I  did  not  know  it,  no. 
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Q.  Were  you  under  the  impression  in  May  or 
June,  1952,  that  you  had  to  file  a  rent  registration 
statement  for  premises  which  were  not  subject  to 
control  ?  A.     Repeat  that  question. 

(Question  read.) 

A.  No,  we  were  not  under  the  impression  that 
we  had  to  file  one,  but  Mr.  Hyne  suggested  that  we 
file  one  at  that  time  in  [24]  case  the  place  ever  was 
under  control  later  on. 

Q.  It  is  your  testimony,  then,  that  Mr.  Hyne  told 
you  that  even  though  it  was  not  under  control,  you 
should  file  a  rent  registration  statement? 

A.  Well,  that  was  after  this  controversy  came 
up  about  whether  it  was  under  control  or  whether 
it  was  not  under  control.  He  said  it  was  not — to 
his  knowledge  it  was  not  under  control,  but  he  said 
being  as  this  has  come  up,  we  had  better  file  a  rent 
registration. 

Q.     Was  that  in  May,  1952  ? 

A.    Yes,  I  believe  it  was  in  May. 

Q.  So  that  in  May,  1952,  Mr.  Hyne  did  not  tell 
you  that  it  was  not  subject  to  control,  did  he?  He 
told  you  that  it  might  be  subject  to  control? 

A.  Well,  he  didn't  say  that  it  might  be.  He  said 
that  to  his  knowledge  it  was  not,  but  he  said  they 
were  waiting  for  some  ruling  from  Washington  to 
find  out  whether  the  place  was  under  control  or 
whether  it  was  not  under  control. 

Q.     Despite  the  fact  that  it  was  not  under  control. 
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that  nevertheless  you  should  file  a  rent  registration 

statement*?  A.     Yes,  on  his  advice. 

Q.  How  many  conversations  did  you  have  with 
Mr.  Hyne  about  this — you  personally  now? 

A.     Two  or  three. 

Q.  Where  did  those  conversations  take  [25] 
place?  A.     In  his  office  in  Hay  ward. 

Q.  Who  was  present  on  the  occasion  of  the  first 
one?  A.     Mr.  Gabrielson. 

Q.     And  yourself?  A.     And  myself. 

Q.     And  Mr.  Hyne  ?  A.     That  is  right. 

Q.  Just  the  three  of  you.  When  did  that  take 
place?  A.     Around  the  1st  of  May. 

Q.     Of  1952?  A.    Yes. 

Q.  What  prompted  you  to  go  to  Mr.  Hyne  at  that 
time?  Did  Doyle  tell  you  that  he  felt  the  master 
lease  was  under  control? 

A.  No,  he  never  at  any  time  told  us  anything 
about  it,  but  we  found — Mr.  Gabrielson  happened 
to  be  working  in  the  office  of  one  of  the  board  direc- 
tors and  he  told  them  there  was  some  controversy 
over  the  motel,  and  that  is  the  reason  that  we  went 
down  to  file. 

Q.  The  matter  of  whether  this  master  lease  was 
under  control  had  not  been  discussed  since  the  end 
of  December,  1951.  You  had  not,  and  neither  had 
Mr.  Gabrielson  or  Mr.  Patterson,  to  your  knowledge, 
made  any  inquiries  of  the  Rent  Director  prior  to 
May  1  as  to  whether  the  master  lease  was  subject 
to  control?  A.    That  is  right,  we  did  not. 
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Q.  Yon  just  did  not  give  it  a  thought  up  to  that 
time?  [26] 

A.  That  is  right.  We  had  already  checked.  They 
said  it  was  not,  and  so  we  didn't  check  on  it  any 
further. 

I  might  also  mention  in  here,  in  March,  April 
and  May,  during  those  months,  that  Mr.  Doyle  made 
many  threats  about  us  playing  ball  with  him  about 
the  rent. 

The  Court:     What  did  you  say? 

A.  Mr.  Doyle  made  many  threats  about  our 
playing  ball  with  him  about  the  rent.  He  said  if 
we  didn't,  we  would  regTet  it.  They  knew  some- 
thing that  Ave  didn't  know. 

Q.     What  do  you  mean  ])y  "play  ball"? 

A.     He  wanted  us  to  cut  the  rent  down. 

Q.     When? 

A.  During  March,  April  and  May  is  when  he 
suggested  it  many  times  and  made  many  threats 
toward  us. 

Q.  He  said  that  he  had  information  that  bore 
upon  the  matter? 

A.  We  didn't  know  exactly  what  he  was  talking 
about.  We  thought  he  was  talking  about  Camp 
Parks  closing  up,  l)ut  CAddently  he  was  talking 
about  the  rent,  as  we  found  out  shortly  afterwards 
when  he  filed  this  complaint. 

Mr.  Dowling:  If  your  Honor  please,  I  do  not 
like  to  make  numerous  objections  in  the  course  of 
interrogation  of  this  sort.   I  would  like  to  ask  that 
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those  last  remarks  go  out  as  not  responsive  to  any 

question. 

The  Court:     They  may  go  out. 

Mr.  Dowling:  My  principal  objection  is  actually 
this  [27]  matter  of  threats  is  so  vague  I  do  not 
want  to  take  the  time  of  the  Couii:.  in  cross-exam- 
ining him  a])out  it  and  bringing  out  the  truth,  that 
is  all. 

I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Giometti: 

Q.  I  just  have  one  or  two  questions  which  were 
brought  out  by  Mr.  Dowling.  You  stated  that  the 
premises  were  not  completed  at  the  time  the  lease 
was  entered  into  between  you  as  a  landlord  and 
Mr.  Doyle  as  a  tenant,  at  that  time,  on  December 
31st,  is  that  correct?  A.     That  is  correct. 

Q.  Did  you  have  a  conversation  with  Mr.  Doyle 
about  that  time  or  that  period  about  the  completion 
of  the  premises? 

A.  You  mean  about  when  they  were  going  to  be 
completed  ? 

Q.    Yes. 

A.  Well,  on  finishing  up  a  project,  we  did  not 
know  exactly  when  they  would  be  completed,  but 
we  told  them  we  would  finish  them  up  as  soon  as 
possible.  We  were  completely  through  by  February 
15th,  when  we  finished  the  place  up  and  had  every- 
thing hauled  away  and  cleaned  up. 
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Q.  You  told  Mr.  Doyle  then,  I  take  it,  that  you 
would  not  be  finished  in  January,  is  that  correct? 

A.  No,  we  didn't  tell  him  we  would  not  be  fin- 
ished in  January.  That  was  one  of  the  main  things 
on  the  first  two  months'  rent,  [28]  because  we  didn't 
know  exactly  when  w^e  would  have  to  be  completed, 
but  we  told  him  we  would  finish  it  up  just  as  soon 
as  possible,  and  we  would  have  it  completed  before 
March  1st. 

Q.  Did  3^ou  have  any  conversation  with.  Mr. 
Doyle  as  to  w^hy  this  lease  should  be  entered  into 
on  December  31st? 

Mr.  Dowling:  I  am  going  to  object  to  that  as 
incomjDetent,  irrelevant  and  immaterial.  I  can't  see 
w^hat  the  purpose  of  this  line  of  inquiry  is,  your 
Honor. 

Mr.  Giometti :  The  point  is  simply  this :  In  cross- 
examination  Mr.  Dowling  raised  the  question  and 
left  the  innuendo  with  the  Court  that  these  premises 
were  leased  and  they  were  not  completed,  so  the 
rent  would  l^e  small,  etc.,  and  Mr.  Doyle  would  be 
taking  something  not  his  full  measure.  I  want  to 
bring  out  and  clarify  the  issue  as  to  why  these 
premises  were  rented  at  the  time  when  they  were 
not  in  a  completed  stage. 

Mr.  Dowling :  As  a  matter  of  fact,  if  your  Honor 
please,  under  the  lease  they  had  no  obligation  to 
complete  the  swdmming  pool  until  the  first  of  June. 
There  is  no  quarrel  about  that. 

Mr.   Giometti:     No,   I'm  not  talking   about   the 


Oliver  A.  Fox,  et  al.  89 

(Testimony  of  Oliver  A.  Fox.) 

swimming  pool.    I  am  talking  about  the  premises 

themselves. 

The  Witness:  The  main  reason  was  because  of 
tax  purposes,  that  Mr.  Doyle  could  take  a  loss  on 
a  certain  piece  of  property  with  taxes.  That  was 
the  same  reason.  And  also  he  wanted  the  lease 
signed  up  so  that  he  could  get  everything  ready, 
register  [29]  with  the  OPA,  and  take  care  of  every- 
thing before  the  place  was  actually  finished  so  he 
would  be  free  to  operate  when  it  was  finished. 

Mr.  Giometti:     I  have  no  further  questions. 

Mr.  Bowling:     No  further  questions. 

The  Court:  We  might  take  the  noon  adjourn- 
ment and  resume  at  two  o'clock.  How  man}^  wit- 
nesses do  you  intend  to  call? 

Mr.  Giometti:  I  have  two  witnesses.  I  have  Mr. 
Gabrielson,  who  can  testify  to  many  of  the  things 
that  would  be  the  same  as  Mr.  Fox  testified  to.  I 
would  like  to  use  him  for  just  a  couple  of  questions 
which  are  somewhat  different,  and  then  Mr.  Rhodes, 
to  verify  a  couple  of  factors.  That  is  all.  It  will 
be  very  short,  your  Honor. 

The  Court:  You  will  complete  the  case  this  aft- 
ernoon ? 

Mr.  Giometti:    Yes,  your  Honor. 

The  Court:  What  was  the  first  rental  paid? 
$175? 

Mr.  Howling:  The  first  rental  paid  was  Feb- 
ruary. 

Mr.  Giometti :  So  we  will  clarify  that,  supplying 
the  formula  called  for  in  the  lease,  no  money  was 
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paid  for  the  month  of  January,  the  gross  receipts 
being  less  than  $500.  Applying  the  formula  pro- 
vided for  in  the  lease,  the  sum  of  $175  was  paid  for 
the  month  of  February,  that  being  the  first  money 
actually  paid,  the  gross  receipts  being  approxi- 
mately $675  less  the  $500. 

The  Court:     We  will  resume  at  two  o'clock.  [30] 

Afternoon  Session,  June  24,  1954—2 :00  P.M. 

CORWIN  GABRIELSON 

called  as  a  witness  on  behalf  of  the  defendants, 
having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 

The  Clerk :  Please  state  your  name,  your  address 
and  your  occupation  to  the  Court. 

A.  My  name  is  Corwin  Gabrielson,  8415  Ney 
Avenue,  Oakland.  My  occupation  is  title  insurance. 

Direct  Examination 
By  Mr.  Giometti : 

Q.  Mr.  Gabrielson,  you  stated  that  your  occupa- 
tion was  that  of  title  insurance.  Will  you  tell  us 
what  your  occupation  was  at  the  time  of  the  execu- 
tion of  the  lease  with  Mr.  Doyle  ? 

A.  I  was  in  the  title  insurance  business  with  the 
Oakland  Title  Insurance  Company. 

Q.     That  was  your  main  occupation  at  that  time  ? 

A.    Yes. 

Q.     Are  you  one  of  the  owners  of  the  motel  at 
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Pleasanton?  A.     Yes. 

Q.  Mr.  Gabrielson,  prior  to  the  execution  of  the 
lease  with  Mr.  Doyle,  did  you  ever  have  any  con- 
versation with  him  relative  to  the  subject  of  rent 
control  on  the  motel? 

A.  Yes.  In  fact,  I  think  that  is  one  of  the  rea- 
sons that  we  [31]  leased  it  to  Mr.  Doyle. 

Q.  Just  a  moment.  You  say  you  had  such  a  con- 
versation ?  A.     Yes. 

Q.  Will  you  tell  us  where  the  conversation  took 
place  ? 

A.  Well,  at  the  motel  itself,  at  the  motel  oTounds, 
and  also  Mr.  Doyle  has  a  motel,  Green  Acre  Motel 
on  MacArthur  Boulevard,  in  his  offices. 

Q.  Are  you  saying  that  there  was  more  than  one 
of  such  conversations,  then*?  A.     Yes. 

Q.  And  one  of  the  conversations  took  place  at 
the  motel  in  Pleasanton? 

A.  It  might  have  l)een  one  or  two.  There  might 
have  been  more. 

Q.  The  other  took  place  at  Mr.  Doyle's  motel 
at  Green  Acre,  is  that  correct*?  A.     Yes. 

Q.  Will  you  tell  the  Court  who  was  present  at 
the  time  of  those  conversations'? 

A.  At  one  conversation  at  the  motel  I  know  I 
was  present.  I  do  not  recall  whether  Patterson  and 
Fox  were,  but  at  the  Green  Acre  we  all  were  pres- 
ent, Mr.  Doyle,  his  wife,  myself,  Fox  and  Patterson. 

Q.  AVill  you  tell  us  what  the  subject  of  that  con- 
versation was,  Mr.  Gabrielson? 

A.     It  was  more  or  less  while  we  were  negotiating 
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the  lease.  [32]  Mr.  Doyle  had  convinced  us  that  he 
was  very  experienced  in  motel  operation  and  that 
he  knew  all  the  ins  and  outs  of  rent  res^ulation,  and 
so  forth,  which  we  laiew  little  of.  Therefore  it 
would  be  to  our  advantage  to  lease  it  to  him  rather 
than  look  around  any  further. 

Q.  Did  he  tell  you  that  he  had  operated  motels 
in  the  past?  A.    Yes. 

Q.  Did  he  tell  you  how  many  motels  he  had 
operated  in  the  past? 

A.  I  believe  he  had  had  two  mider  operation  at 
that  time  and  was  going  to  try  and  accumulate  a 
chain  of  motels. 

Q.  Mr.  Gabrielson,  did  you  at  any  time  know 
that  the  Motel  Pleasanton  was  subject  to  rent  con- 
trol? 

A.  Not  at  any  time  until  after  the  action  was 
filed. 

Q.  Did  you  ever  have  a  conversation  with  a  Mr. 
Bowser  relative  to  rent  control? 

The  Court:     With  whom? 

Mr.  Giometti:     Mr.  Bowser. 

The  Court:     The  lawyer? 

Mr.  Giometti:     The  attorney,  yes. 

The  Witness:     Will  you  repeat  that? 

Q.  (By  Mr.  Giometti) :  Did  you  ever  have  a 
conversation  with  Mr.  Bowser  pertaining  to  the 
control  of  these  premises?  A.     Yes,  yes. 

Q.     Where  did  that  conversation  take  place  ?  [33] 

A.     In  Mr.  Bowser's  office. 

Q.     When? 
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A.  Some  time  in  Decem])er  while  we  were  nego- 
tiating the  lease. 

Q.     Who  was  present  at  that  time? 

A.  Mr.  Bowser,  Mr.  Broun,  myself,  Patterson 
and  Fox. 

Q.  Bid  you  question  Mr.  Bowser  at  that  time 
as  to  whether  or  not  the  premises  were  subject  to 
rent  control?  A.     Yes. 

Q.     Bid  he  advise  you  on  that  subject? 

A.     Yes,  he  advised  us  it  was  not  under  control. 

Q.  Bid  you  ever  make  any  other  inquiry  as  to 
whether  or  not  these  premises  were  subject  to  con- 
trol, Mr.  Gabrielson?  A.     Yes. 

Q.     With  whom  or  of  whom? 

A.     Nobody  but  an  attorney. 

Q.     With  what  attorney,  Mr.  Gabrielson? 

A.  Just  with  Broun  and  Mr.  Bowser,  and  I  can't 
think  —  I  also  consulted  another  attorney  in  my 
office.  See,  we  had  quite  a  few  attorneys  coming 
into  the  office  at  the  Oakland  Title. 

Q.  Bid  you  ever  make  any  inquiry  of  the  Office 
of  Rent  Stabilization  as  to  whether  or  not  these 
premises  were  subject  to  control? 

A.     I  can't  recall. 

Q.  Bid  you  ever  make  any  inquiry  of  a  member 
of  the  Rent  Advisory  Board  ?  [34] 

A.    Bid  I  ever? 

Q.    Yes. 

A.  Oh,  yes,  but  that  was  not  maybe  in  June, 
not  while  the  lease  was  being  negotiated,  but  later. 

Q.     Let  us  take  this  June  date.   Of  whom  did  you 
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make  the  inquiry  at  that  time  as  to  whether  these 

premises  were  subject  to  control? 

A.     Mr.  Hyne. 

Q.     ^Yhere  did  that  take  place  *? 

A.     In  Mr.  Hyne's  office. 

Q.     Where  is  Mr.  Hyne's  office? 

A.     In  the  Hayward  area  rent  control  office. 

Q.  Who  was  present  at  that  time,  Mr.  Gabriel- 
son?  A.     Mr.  Fox,  myself  and  Mr.  Hyne. 

Q.  Were  you  advised  at  that  time  as  to  whether 
or  not  the  premises  were  under  control? 

A.  We  were  advised  that  they  were  quite  sure 
they  were  not  under  regulation. 

Q.  At  that  time  did  you  ask  them,  "Did  you  file 
a  reg:istration  of  those  premises  for  the  master 
lease"? 

A.  We  were  ad^dsed  to.  Just  prior  to  that,  if 
it  is  not  getting  off  the  subject,  Mr.  Doyle  had 
gotten  me  aside  three  or  four  different  times  and 
told  me  that  if  I  did  not  get  the  partners  to  reduce 
the  rent,  he  knew  something  that  I  didn't  know, 
and  we  would  be  awful  sorry  we  didn't.  Therefore 
Avhen  we  [35]  went  in  there,  we  asked  him  if  we 
should  not  collect  the  rent  for  fear  we  would  he  in 
trouble  if  we  did,  and  he  advised  us  by  all  means 
to  collect  the  rent,  because  they  were  quite  sure  we 
were  not  controlled. 

Q.     Who  so  advised  you?  A.     Mr.  Hyne. 

Q.     What  was  Mr.  Hyne's  function? 

A.  I  think  he  was  chief  of  that  Rent  Control 
Board  in  that  area. 
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Q.  In  addition  to  your  conversation  with  Mr. 
Hyne  did  you  make  any  inquiry  of  anyone  else  in 
an  official  capacity  with  the  Office  of  Rent  Stabili- 
zation as  to  whether  or  not  this  master  lease  was 
subject  to  rent  control? 

A.  Yes.  Then  we  came  over,  I  think  in  July, 
to  Mr.  Goldbaum's  office  and  sat  in  his  office  for 
an  hour  or  so  discussing:  it  with  him,  and  apparently 
it  was  in  Washington  then  being  decided,  and  he 
said  he  could  not  give  us  any  answer  until  he  got 
an  answer  himself  from  Washington. 

Q.     Who  was  present  at  that  conversation? 

A.  I  believe  Mr.  Fox,  Mr.  Patterson  and  myself 
were  present.  I  know  Mr.  Patterson  and  myself 
were  present. 

Q.  In  addition  to  your  conversations  with  Mr. 
Hyne  and  with  Mr.  Goldbaum,  did  you  have  any 
other  conversation  wdth  anyone  else  in  an  official 
capacity  as  to  whether  or  not  these  premises  or  the 
master  lease  were  subject  to  control?  [36] 

A.  Yes,  I  consulted  wdth  Gene  Rhodes,  an  attor- 
ney in  Castro  Valley,  and  he  had  done  legal  work 
for  me  before,  and  he  was  on  the  Rent  Control 
Board  also,  and  I  consulted  with  him  and  he  looked 
up  the  minutes  of  the  Board  and  advised  me  that 
he  did  not  think  they  were  under  control. 

Q.  I  show  you  this  document.  Will  you  tell  us 
what  that  is? 

A.  I  think  that  is  the  minutes  of  the  Boavd. 
Yes,  I  know  it  is. 
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Q.  Those  are  the  minutes  of  the  Rent  Advisory 
Board?  A.     Yes. 

Q.  As  a  result  of  your  inquiry  of  Mr.  Rhodes, 
did  you  receive  that  document  from  Mr.  Rhodes? 

A.  Mr.  Rhodes  handed  me  a  copy  of  this  docu- 
ment. Whether  this  happens  to  be  the  same  copy 
I  do  not  know. 

Q.  The  contents  are  the  same  as  what  he  gave 
you?  A.     I  am  sure  they  are. 

Q.  And  you  received  this  from  Mr.  Rhodes  in 
July  as  a  result  of  your  inquiry,  is  that  correct? 

A.     Yes. 

Mr.  Giometti:  I  would  like  to  offer  this  in  evi- 
dence. 

The  Court :     It  may  be  marked. 

Mr.  Dowling:    If  your  Honor  please 

The  Court:  Mark  it  for  identification  tempo- 
rarily. 

(The  document  referred  to  above  was  there- 
u])on  marked  Defendant's  Exhibit  C  for  [37] 
identification.) 

Mr.  Giometti:  I  have  no  further  questions  of 
this  witness,  your  Honor. 

Cross-Examination 

By  Mr.  Dowling: 

Q.  Mr.  Gabrielson,  your  first  conversation  with 
anybody  about  whether  or  not  these  premises  were 
under  rent  control  was  with  Mr.  Bowser  around  the 
middle  of  December,  was  it? 


Oliver  A.  Fox,  et  al.  97 

(Testimony  of  Corwin  Gabrielson.) 

A.     Yes,  I  believe  that  is  correct. 

Q.  At  that  time  you  recall  there  was  a  conver- 
sation with  Mr.  Bowser,  at  which  time  he  said  that 
the  individual  rooms  were  subject  to  rent  control 
but  the  master  lease  was  not,  is  that  correct? 

A.     That  is  correct. 

Q.  At  or  about  the  same  time,  although  possibly 
not  in  the  same  conversation,  Doyle  told  you  that 
he  operated  other  places,  other  motels,  and  he  was 
familiar  with  the  rent  control  regulations,  that  he 
knew  what  he  should  do  to  take  care  of  registering 
those  individual  rooms,  is  that  right? 

A.  I  assumed  that  he  meant  all  registrations 
which  should  be  made  in  connection  with  a  motel 
in  a  controlled  area. 

Q.  He  told  you  that  he  would  take  care  of  regis- 
tering his  units  there,  did  he?  A.     Yes. 

Q.  He  told  you  that  he  was  familiar  with  those 
matters  because  he  had  other  motel  properties,  is 
that  correct?  [38]  A.     Yes. 

Q.  And  this  was  in  the  period  of  December, 
1951,  at  the  time  you  were  negotiating  the  lease 
and  prior  to  its  execution,  is  that  right? 

A.     Yes. 

Q.  Mr.  Gabrielson,  would  your  answer  be  any 
different  if  you  knew  that  the  order  which  placed 
this  area  under  rent  control  was  not  promulgated 
until  the  12th  of  January?  A.     No. 

Q.     It  would  not  be  any  different?  A.     No. 

Q.  Your  answer  would  not  be  any  different  if  I 
were  to  tell  you  that  these  premises  were  not  under 
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control,  neither  the  individual  units  nor  the  prem- 
ises, in  the  middle  of  December,  1951? 

A.  No,  because  we  never  did  know.  Mr.  Doyle 
had  just  explained  he  had  motels,  and  so  forth, 
which  were  under  control,  and  so  forth,  and  we 
hadn't  the  slightest  idea.  That  is  the  reason,  I 
think — that  would  be  my  reason  for  negotiating 
with  Mr.  Doyle,  was  because  we  figured  he  was  an 
experienced  operator.  I  almost  convinced  the  other 
fellows  through  my  suggestion  that  we  lease  it  to 
Mr.  Doyle. 

Q.  You  were  with  the  Oakland  Title  Insurance 
Company  then?  A.     Yes. 

Q.     In  what  capacity?  [39] 

A.     Escrow  officer. 

Q.     How  many  years  were  you  an  escrow  officer? 

A.     About  seven  years. 

Q.  Throughout  that  seven-year  period  you  dealt 
as  an  escrow  officer  with  many  properties  that  were 
subject  to  rent  control,  didn't  you? 

A.     I  wouldn't  know. 

Q.  You  mean  the  subject  of  rent  control  never 
came  up  before  you  as  an  escrow  officer  in  a  title 
company  ?  A.     No. 

Q.  The  matter  of  whether  or  not  a  property  is 
subject  to  rent  control? 

A.     No,  we  were  not  concerned  with  it. 

Q.  That  was  not  a  matter  that  concerned  you 
as  an  escrow  officer  in  the  title  company? 

A.     No. 

Q.     Over  a  period  of  seven  years?  A.     No. 
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Q.  Mr.  Gabrielson,  would  your  answer  with  re- 
sjiect  to  these  conversations  in  this  matter  be  any 
different  if  you  knew  that  Northern  Alameda 
County,  where  the  Green  Acres  Motel  is  that  you 
were  talking  about,  was  not  under  rent  control  at 
that  time?  A.     No. 

Q.  It  still  would  not  be  any  different.  So  you, 
Mr.  Bowser,  Mr.  Doyle  and  Mr,  Fox  in  December, 
1951,  were  discussing  at  great  [40]  length  whether 
or  not  these  premises  in  Hayward  were  under  rent 
control,  when  the  order  which  placed  them  under 
rent  control  was  not  made  until  January  12th,  1952  % 

A.     That  is  correct. 

Mr.  Giometti:  The  order  was  published  in  the 
Federal  Register  in  December,  1951. 

Mr.  Dowling:  No,  it  is  in  17  Federal  Register, 
page  403,  under  date  of  January  12th,  1952. 

The  Court:     What  is  that  reference? 

Mr.  Dowling:  17  Federal  Register,  page  403, 
Schedule  A  of  the  Rent  Regulation,  was  amended 
to  include  the  Southern  Alameda  County  Defense 
Rental  Area  on  that  date,  January  12th,  1952,  set- 
ting a  maximum  rent  date  of  November  1st  and  an 
effective  date  of  January  14th.  That  is  subject  to 
counsel  checking  it,  your  Honor.  I  am  reasonably 
satisfied  that  that  is  correct. 

Q.  It  was  not — not  imtil  some  time  late  in  May 
or  early  in  June  that  you  first  talked  to  Mr.  Hyne 
about  it,  is  that  correct?  A.     That  is  correct. 

Q.     Meanwhile  you  had  not  talked  to  anybody 
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about  whether  this  master  lease  was  subject  to  con- 
trol, is  that  correct? 

A.     Nobody  in  a  legal  capacity. 

Q.  Nobody  in  a  legal  capacity;  yon  had  not 
sought  any  legal  advice  from  your  own  counsel? 

A.  Oh,  yes,  we  had  talked  to  Bowser  in  the 
meantime. 

Q.     You  had  talked  to  Bowser  meanwhile?  [41] 

A.     In  the  meantime. 

Q.     Between  January  1,  1952,  and  June? 

A.  Yes.  See,  I  had  conversations  wdth  Mr. 
Doyle  maybe  every  week  or  two  al^out  reducing  this 
rent  or  should  do  something,  and  then  I  would 
naturally  be  concerned  and  ask  Mr.  Bowser  whether 
he  thought  in  connection  with  that — he  was  quite 
sure  they  were  not  under  control. 

Q.  It  was  not  until  July  that  you  talked  to  Mr. 
Goldbaum  in  his  offices  in  San  Francisco? 

A.     That  is  right. 

Q.  Your  recollection  is  that  Mr.  Goldbaum  told 
you  in  July  that  this  matter  was  pending  in  Wash- 
ing-ton at  that  time?  A.    Yes. 

Q.  And  that  he  did  not  know  whether  it  was 
under  control  or  not?  A.     That  is  right. 

Q.  Would  your  answer  to  that  question  be  any 
different,  Mr.  Gabrielson,  if  you  knew  that  this  file 
which  has  been  introduced  as  Defendant's  Exhibit  A 
contained  a  copy  of  a  letter  from  Mr.  Goldbaum 
addressed  to  the  law  offices  of  Malone  and  Sullivan, 
carbon  copy  to  the  Area  Rent  Director  at  Hayward, 
California,  under  date  of  May  22nd,  1952,  in  which 
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Mr.  Goldbaum  says,  among  other  things,  that  the 

property  is  subject  to  control? 

A.  I  do  not  think  there  would  be  any  difference 
in  this  [42]  respect.  I  think  it  was  up  for  decontrol 
at  the  time,  if  I  remember  right.  Therefore  I  don't 
know;  if  the  decontrol  came  through,  it  wouldn't 
have  been  under  control. 

Q.  So  then  by  the  time  that  you  talked  to  him 
in  July  it  had  been  ascertained  that  it  was  not  under 
control  and  you  were  talking  about  decontrol,  is 
that  right  ?  A.     That  is,  if  I  recall,  right,  yes. 

Q.  So  that  by  the  time  we  get  up  to  July,  you 
knew  it  was  under  control  and  what  you  were  at- 
tempting to  do  was  getting  it  decontrolled? 

A.  No,  I  never  knew  it  was  under  control  until 
after  the  suit  was  actually  filed.  In  my  own  mind 
I  did  not  know  it  was  under  control.  Nobody  told 
me  it  was  under  control.  My  thought  was  that  they 
were  waiting  for  the  opinion  to  find  out  whether  it 
was  under  control  or  not. 

Q.  Mr.  Gabrielson,  let  me  direct  your  attention 
to  Defendant's  Exhibit  C  for  identification,  marked 
"Minutes  of  Rent  Advisory  Board  Meeting,  South- 
ern Alameda  County  Defense  Rental  Area,  July 
15th,  1952."  Do  you  recall  that  in  there  they  are 
talking  about  decontrolling  the  property? 

A.    Yes. 

Q.  By  the  time  you  got  hold  of  a  copy  of  this 
you  certainly  knew  they  were  talking  about  de- 
control, didn't  you? 

A.     I  can  see  your  point  now,  but  at  the  time, 
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no,  I  didn't  think  of  it  that  way.   I  figured  if  they 
assumed  it  was  not  [43]  under  decontrol,  it  would 
be  decontrolled  as  of  the  date  of  the  regulation. 

Q.  As  a  matter  of  fact,  all  of  your  conversations 
with  Mr.  Hyne  were  along  the  lines  of  trying  to 
get  him  to  decontrol  these  premises,  weren't  they? 

A.  No.  Mr.  Hyne — our  conversations  with  him 
were,  would  he  collect  the  rent?  "By  all  means.  I 
don't  think  you  come  under  this  regulation."  That 
is  what  we  were  going  by. 

Q.  What  is  the  latest  date  upon  which  Mr.  Hyne 
was  advising  you,  according  to  your  best  recollec- 
tion? A.     I  think  it  was  sometime  in  June. 

Q.     Sometime  in  June? 

A.     I  don't  think  I  saw  him  later  than  that. 

Q.  I^et  me  ask  you  this :  Did  Mr.  Goldbaum  give 
you  the  same  advice  when  you  talked  to  him  in 
July?  A.     As  far  as  I  interpret  it,  yes. 

Q.     Did  he  tell  you  to  keep  on  collecting  the  rent? 

A.  No,  we  didn't  even  ask  him.  We  were  just 
concerned  with  whether  this  was  controlled  or  was 
not  controlled.  From  his  conversation  I  gathered 
it  was  not  under  control. 

Q.  Did  Mr.  Goldbaum  tell  you  it  was  not  under 
control ? 

A.  I  wouldn't  say  that.  I  said  I  interpreted  it. 
That  was  his  opinion,  that  until  he  heard  from 
Washington  one  way  or  the  other,  he  couldn't  tell. 
That  shows  I  didn't  know  it  was  mider  the  regu- 
lation. None  of  us  did  or  we  wouldn't  have  been 
in  Mr.  [44]  Goldbaum 's  office.  We  would  just  have 
known  it  was  under  control. 
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Q.  You  are  talking  about  until  after  he  heard 
from  Washington?  A.     Yes. 

Q.     This  is  as  of  the  time  in  July,  you  said? 

A.     Yes. 

Q.  Would  your  answer  be  an}^  different  if  you 
knew  that  he  had  heard  from  Washington  and  had 
written  a  letter  on  May  22nd  stating  that  these 
premises  were  under  control? 

A.  According  to  our  conversation  in  his  office 
he  had  not  determined — I  don't  know  what  answer 
he  got  from  Washington,  but  he  had  not  determined 
yet  whether  we  came  under  control. 

The  Court:     Who  had  not  determined? 

A.     Mr.  Goldbaum. 

Q.  (By  Mr.  Dowling) :  Mr.  Hyne,  you  say, 
sometime  in  June  told  you  to  keep  on  collecting  the 
rent  ?  A.     Yes. 

Q.  As  a  matter  of  fact,  jow.  not  only  collected 
it  but  you  made  demands  for  it,  isn't  that  correct? 

A.     That  is  correct. 

Q.  In  the  months  of  July,  August  and  Septem- 
ber you  served  on  Doyle  three-day  notices  to  pay 
up  or  quit,  is  that  right?  A.     That  is  right. 

Q.  In  connection  with  each  of  those  notices  you 
demanded  the  sum  of  $2000  or  the  gross  less  $500, 
whichever  was  higher?  [45]  A.     Correct. 

Q.  At  the  time  you  made  those  demands  you 
knew  that  Doyle  contended  the  premises  were  under 
control,  didn't  you?  A.     No. 

The  Court:    What  was  the  first  date  when  the 
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contention  was  made  by  Mr.  Doyle  that  the  prem- 
ises were  under  control,  according  to  your  recollec- 
tion ? 

A.     I  can't  ever  recall. 

The  Court:  There  must  have  been  correspond- 
ence on  the  subject. 

Q.  (By  Mr.  Dowling) :  You  can't  ever  recall 
that  he  made  such  a  contention? 

A.  Not  to  me  personally  and,  of  course,  my 
working  for  the  title  company,  Mr.  Patterson  was 
keeping  most  of  the  records  and  correspondence. 

Mr.  Dowling :  Mr.  Giometti,  do  you  have  in  your 
files  the  original  of  the  letter  dated  early  in  August 
from  Mr.  Doyle  to  Mr.  Fox,  Mr.  Patterson  and  Mr. 
Gabrielson  enclosing  $152  as  rent  for  the  month? 

Mr.  Giometti:  I  think  so.  I  have  no  objection 
to  your  using  the  copy. 

The  Court:  With  that  understanding  the  copy 
may  be  used. 

Mr.  Dowling:  Thank  you.  May  it  be  marked  in 
evidence  at  this  time? 

The  Court :    Very  well.  [46] 

(Whereupon  the  letter  referred  to  above  was 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  4.) 

Q.  (By  Mr.  Dowling) :  After  receipt  of  that 
$152  you  served  a  notice  to  pay  rent  or  quit  on  Mr. 
Doyle,  didn't  you? 

A.  I  know  we  served  a  notice  for  the  last  two 
or  three  months. 
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Mr.  Bowling:  The  notice  to  pay  rent,  if  your 
Honor  please,  I  ask  to  be  marked  Plaintiff's  exhibit 
next  in  order.  It  purports  to  bear  the  signature  of 
Mr.  Gabrielson. 

The  Court:    What  is  the  date? 

Mr.  Bowling:     August  5th,  1952. 

The  Court:     It  may  be  marked.    So  ordered. 

(Whereupon  the  notice  to  pay  rent  referred 
to  above  was  received  in  evidence  and  maked 
Plaintiff's  Exhibit  No.  5.) 

Q.  (By  Mr.  Bowling) :  That  is  your  signature, 
I  take  it,  Mr.  Gabrielson?  A.     Yes. 

Q.  Bo  you  remember  receiving  a  letter  from  Mr. 
Boyle  under  date  of  August  11th,  1952,  tendering 
the  balance  of  $200  less  the  $152  he  had  already 
paid? 

The  Court:  Pardon  me  just  a  moment.  May  I 
follow  the  figures?   Tendering  the  balance  of  $200? 

Mr.  Bowling:  Less  the  $152  that  had  already 
been  paid. 

The  Witness:  I  don't  recall  it,  no.  You  see, 
Patterson  [47]  kept  all  of  the  l^ooks  and  most  of 
the  correspondence.  Therefore  I  was  not  cognizant 
of  all  the  correspondence  that  took  place. 

Q.  When  you  signed  this  three-day  notice  to  pay 
up  or  quit,  did  you  know  that  Boyle  had  already 
paid  $152? 

A.  No,  I  would  have  made  it  up  in  the  office 
because  the  facilities  were  there  to  send  it  out. 

Q.     You   would   have   made   it   up   without   any 
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knowledge  at  all  as  to  whether  Doyle  had  paid  rent 

or  not? 

A.  No,  Patterson  or  Fox  would  have  come  in 
and  said,  ''Let  us  make  a  three-day  notice.  We 
haven't  got  our  rent."   I  would  have  made  it. 

Q.  If  Doyle  had  paid  $152  of  rent  I  suppose 
they  would  have  told  you? 

A.    Yes,  I  suppose  they  would  have. 

Q.     Do  you  recall  that  they  told  you? 

A.     Xo,  I  do  not. 

Q.  Do  you  think  you  would  remember  ordinarily 
if  somebody  told  you  that  Doyle  w^as  only  going  to 
pay  $152  a  month  rent  now? 

A.  No,  it  would  depend  upon  the  circumstance 
w^hether  I  would  or  not. 

Q.     That  is  something  you  might  not  remember? 

A.  Yes.  They  may  have  told  me  while  I  was 
waiting  on  customers  at  the  counter  or  something 
like  that,  and  I  may  not  have  paid  any  [48]  atten- 
tion. 

Mr.  Dowling:  There  is  a  series  of  these.  We 
might  mark  them  as  one  exhibit  if  counsel  has  no 
objection. 

The  Court:     Mark  them  as  one  exhibit. 

Mr.  Giometti:     I  have  no  objection. 

(Whereupon  the  notices  referred  to  above 
were  received  in  e\ddence  and  marked  Plam- 
tife's  Exliibit  No.  6.) 

Q.  (By  Mr.  Dowling) :  You  were  interested 
enough  in  this  problem,  though,  to  make  some  casual 
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inquiries  of  attorneys  who  might  drop  in  to  the 

title  insurance  company? 

A.  Yes,  every  time  that  I  would  get  a  threat 
from  Mr.  Doyle  I  w^ould  wonder  what  is  behind  this 
and  why  does  he  make  threats  to  us. 

Q.  When  you  found  out  that  he  contended  the 
place  was  subject  to  rent  control,  you  made  some 
inquiries,  is  that  right? 

A.  No,  he  didn't  tell  us  it  Avas  subject  to  rent 
control. 

Q.     He  never  did? 

A.  He  may  have,  but  not  until  at  least  ]\Iay  or 
June,  I  know. 

Q.     Not  until  May  or  June? 

A.  Not  until  the  time  we  went  down  to  the  Area 
Board  and  tried  to  find  out. 

Q.  This  rent  registration  statement  that  you 
filed  w^as  filed  at  a  time  when  you  felt  the  premises 
were  not  subject  to  control,  is  that  right? 

A.  No,  it  was  filed  at  a  time  when  we  were  ad- 
vised by  the  [49]  Area  Board  that  we  should  file  it, 
because  they  didn  't  think  it  was  under  control.  But 
I  guess  they  were  not  positive  themselves,  so  we 
figured,  after  all,  if  they  are  the  control  board,  and 
so  forth,  if  they  advise  us  to  do  it,  we  had  better 
do  it. 

Q.  Did  they  advise  you  at  some  time  it  was  not 
subject  to  control? 

A.  No,  they  said  they  did  not  think  it  was  imder 
control. 

Q.     Despite  the  fact  that  they  did  not  think  it 
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was  controlled,  they  advised  you  to  file  a  registra- 
tion statement?  A.     I  guess  as  a  precaution. 

Mr.  Bowling:     I  have  no  further  questions. 

Mr.  Giometti:  Just  a  few  more  questions  of  this 
witness,  your  Honor. 

Redirect  Examination 
By  Mr.  Giometti : 

Q.  Mr.  Gabrielson,  this  motel  is  located  in  Pleas- 
anton,  is  that  correct? 

A.  Near  the  town  of  Pleasanton,  Pleasanton 
Township. 

Q.  As  a  matter  of  fact,  there  is  a  military  base 
in  that  vicinity,  is  that  correct? 

A.     That  is  correct. 

Q.     What  is  the  name  of  that  base? 

A.     Camp  Parks  Air  Force  Base. 

Q.  When  was  that  base  placed  out  there,  Mr. 
Gabrielson  ? 

The  Court:    Is  it  near  Livermore? 

Mr.  Giometti:    Yes,  your  Honor.  [50] 

The  Court:  That  is  an  old  training  base.  I  re- 
member it. 

The  Witness:  I  don't  know.  It  was  being  built 
at  the  time  we  built  the  motel,  and  I  think  that  is 
the  reason  we  built  the  motel.  I  don't  know  when 
it  came  into  operation,  around  February  sometime, 
I  believe,  that  it  was  formally  opened. 

Q.     (By  Mr.  Giometti)  :     That  was  1951? 

A.     1952,  I  believe. 
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Q.  1952.  I  am  sorry.  It  was  being  reactivated 
out  there  at  the  same  time  you  were  building  your 
motel,  is  that  correct?  A.     Yes. 

Q.  As  a  result  of  that,  there  were  articles  in 
the  newspapers  about  that  time  pertaining  to  the 
building  of  that  base,  is  that  correct  ?  A.     Yes. 

Q.  Were  here  articles  in  the  newspapers  in  the 
month  of  January,  1952,  or  December  of  1952  deal- 
ing with  the  possibility  and  the  probability  of  the 
reinstallation  of  rent  control  because  of  the  estab- 
lishment of  that  base? 

A.  I  wouldn't  doubt  it  because  there  was  a  lot 
of  conv^ersation  about  rent  control,  and  I  know  we 
discussed  it,  both  in  Mr.  Bowser's  office  and  in  Mr. 
Doyle's  office. 

Q.  Mr.  Gabiielson,  do  you  know  the  difference 
between  the  terms  "rent  control"  and  ''maximum 
rent"? 

A.     I  don't  know  whether  I  do  or  not.  [51] 

The  Court:  We  might  define  them.  If  he  does 
not  know,  let  us  pass  it.  Is  there  any  reason  why 
he  should  know? 

Mr.  Giometti:  I  think  it  is  in  answer  to  these 
inferences  that  have  been  raised  on  cross-examina- 
tion, your  Honor.  In  other  words,  the  maximum 
rent  was  never  set,  though  it  was  stated  that  they 
were  under  control,  and,  of  course,  that  could  con- 
fuse an  individual.  That  is  the  reason  why  I  am 
asking  the  question. 

The  Court:  Whether  you  are  confused  or  not, 
what  relevancy  has  that?    If  in  fact  there  is  an 
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establishment  of  rent  control,  and  if  a  maximum 
rental  is  described,  what  does  it  matter  what  may 
go  through  a  man's  mind,  whether  confusion  is  gen- 
erated or  not?  The  condition  is  created  and  there 
is  the  condition. 

Mr.  Giometti:  I  agree  with  that,  of  course,  ex- 
cept that  the  point  I  had  in  mind  is  this 

The  Court:  However  ironic  it  may  be  in  many 
cases. 

Mr.  Giometti:     Right. 

Q.  As  to  these  premises,  was  a  maximum  rent 
ever  established? 

Mr.  Dowling:  I  am  going  to  object  to  that  as  a 
legal  opinion  and  conclusion  unless  it  is  directed  to 
the  question  whether  an  order  was  ever  made. 

The  Court:     I  think  so. 

Mr.  Dowling:  If  that  is  what  counsel  means  to 
ask,  I  have  no  objection. 

Mr.  Giometti:     Let  us  modify  the  question.  [52] 

Q.  Was  an  order  ever  made  establishing  a  maxi- 
mum rent  control  on  your  premises  at  the  motel  for 
the  master  lease  at  Pleasanton? 

A.  Not  that  I  ever  knew  of,  and  we  never  could 
find  out  from  the  rent  control  that  there  was  a 
maximum. 

Q.  Did  you  request  that  a  maximum  rent  be 
established?  A.    Yes,  we  did. 

The  Court:  At  any  time  was  a  maximum  rent 
established  ? 

A.  I  don't  think  up  to  this  date  one  has  been 
set,  an  order  has  been  rendered. 


Oliver  A.  Fox,  et  al.  Ill 

(Testimony  of  Corwin  Gabrielson.) 

Mr.  Giometti:  I  am  referring*  to  Plaintiff's  Ex- 
hibit No.  6.  There  appears  an  address  to  which 
that  letter  was  addressed.  That  is  Mr.  Patterson's 
address. 

The  Court:  Did  the  Board  ever  make  reference, 
or  did  any  individual  member  of  the  Board  ever 
make  reference  to  the  provision  under  which  Mr. 
Bowling  predicates  his  cause? 

Mr.  Giometti:  No,  the  Board  was  specifically 
requested  to  set  the  maximum  rent  by  comparable 
housing.  The  Rent  Advisory  Board  said  there  was 
no  comparable  housing.  We  can't  do  it,  and  so  they 
decontrolled  it.  Rent  control  went  off  and  the  mat- 
ter died.  I  am  now  referring  to  Plaintiff's  Exhibit 
No.  4,  which  is  a  letter. 

Q.     Whose  address  is  that? 

A.     That  is  Mr.  Patterson's. 

Mr.  Giometti:  I  have  no  further  questions,  your 
Honor. 

Mr.  Bowling:     No  further  questions.  [53] 

GENE  RHODES 

called  as  a  witness  on  behalf  of  the  defendants, 
having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 

The  Clerk :  Please  state  your  name,  your  address 
and  your  occupation  to  the  Court. 

A.  Gene  Rhodes,  201  Walsh  Building,  Hayward, 
California.   Attorney. 
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Direct  Examination 
By  Mr.  Giometti: 

Q.  Mr.  Rhodes,  directing  your  attention  to  the 
year  of  1952,  what  was  your  occupation  at  that 
time? 

A.  I  was  an  attorney-at-law  at  that  time,  licensed 
in  the  state. 

Q.  Did  you  have  during  that  period  of  time  any 
connection  with  rent  stabilization? 

A.  I  was  for  the  entire  period  of  the  effective 
dates  of  rent  stabilization  a  member  of  the  Rent 
Advisory  Board  of  the  Defense  Rental  Area  of 
Southern  Alameda  County. 

Q.  How  many  members  were  there  on  the 
Board?  A.     Five. 

Q.  As  a  meml)er  of  that  Board,  did  you  receive 
any  inquiry  from  the  owners  of  the  Pleasanton 
Motel  as  to  whether  or  not  the  master  lease  there 
was  subject  to  rent  control? 

A.  I  received  one  inquiry  around  the  last  of  May 
or  the  first  of  June — I  am  speaking  just  from 
memory — from  Mr.  [54]  Gabrielson  inquiring  as  to 
whether  or  not  such  a  lease  would  be  under  control. 
I  did  not  examine  the  lease  in  point  in  this  case. 

Q.  Did  you  advise  him  at  that  time  as  to  what 
the  Board's  position  was? 

A.  I  advised  him  at  that  time  that  I  had  heard 
some  conversation  about  it  from  Mr.  Hyne,  who  was 
the  director  of  the  Southern  Alameda  County  Area, 
and  that  the  matter  was  being  studied  and  consid- 
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ered,  and  that  it  was  my  personal  opinion,  although 
the  Board  had  not  formed  an  official  opinion,  that 
such  a  lease  would  not  be  subject  to  rent  control 
under  39(c)  or  any  other  regulation. 

Q.  I  show  you  Defendant's  Exhibit  C,  which  are 
the  minutes  of  the  Board  meeting  of  the  Board  of 
which  you  are  a  member,  is  that  correct? 

A.  Yes,  I  would  say  this  is  a  copy  of  the  min- 
utes of  the  meeting  as  of  July  15,  1952. 

Q.  Did  you  ever  give  a  copy  of  those  minutes 
to  any  of  the  owners  of  the  motel? 

A.  I  gave  a  copy  to  Mr.  Gabrielson,  and  I  later 
gave  one  to  Mr.  Gabrielson 's  attorney,  Mr.  Bowser. 

The  Court:  This  was  written  in  your  official 
capacity  ? 

A.  They  were  under  the  direction  of  each  mem- 
ber of  the  Board  by  the  Secretary  of  the  Board. 

Mr.  Giometti:  At  this  time  I  would  like  to  ask 
that  this  [55]  go  into  evidence,  if  the  Court  please. 

Mr.  Dowling:  I  would  like  to  object  unless  the 
admission  is  for  the  limited  purpose  of  establishing 
generally  what  went  on  at  the  Area  Rent  Board 
by  way  of  establishing  w^hat  might  be  done  gener- 
ally the  good  faith  of  the  defendants.  In  other 
words,  I  do  not  think  it  has  any  materiality  or 
bearing  upon  what  is  the  maximum  rent,  if  there 
is  one. 

The  Court:  The  facts,  I  take  it,  were  in  keeping 
with  the  facts  that  you  were  confronted  with? 

A.     Those  are  the  facts,  yes. 

Q.  Recommendation  under  39(c).  That  is  the 
section  to  which  you  made  reference? 
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A.     Yes. 

Q.  And  you  considered  at  that  time  the  25-i'oom 
base? 

A.  Yes,  we  did,  your  Honor.  In  considering  the 
nmiiber  of  units,  I  think  the  Board  uses  a  pattern 
of  the  number  of  sleeping  rooms,  and  there  were, 
I  believe,  over  25  sleeping  rooms  and  some  of  these 
units  were  double-bedroom  units. 

The  Court:     I  will  admit  it. 

This  was  directed  then  to  your  clients,  was  it? 

Mr.  Giometti:  That  is  correct.  That  was  given 
to  my  clients. 

The  Court:    Who  presented  it?    Mr.  Bowser? 

Mr.  Giometti:  Mr.  Rhodes  delivered,  as  former 
evidence  shows,  this  document  to  Mr.  [56]  Gabriel- 
son. 

The  Court:     All  right. 

(Whereupon    Defendant's    Exhibit     C    for 
identification  was  received  in  evidence.) 

Q.  (By  Mr.  Giometti)  :  In  your  capacity  on 
the  Rent  Advisory  Board  were  you  ever  requested 
to  compute  a  maximum  rent  for  the  motel  in  Pleas- 
anton  ? 

Mr.  Bowling:  I  will  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial.  I  think  it  is  con- 
ceded, if  your  Honor  please,  that  no  order  was 
ever  made  by  the  Area  Rent  Director  fixing  rent 
for  these  premises  pursuant  to  section  166,  that 
they  were  not  decontrolled  as  recommended  in  these 
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minutes,  and  what  preliminary  steps  might  have 
been  taken  in  connection  with  this,  in  connection 
with  either  of  those  ends,  is  completely  immaterial. 

Mr.  Giometti:  I  will  say  this,  your  Honor:  The 
position  of  the  Rent  Stabilization  Board  or  the 
Office  of  Rent  Stabilization  w^as  that  these  premises 
were  subject  to  control.  However,  there  is  no  maxi- 
mum rent.  The  maximum  rent  is  to  be  established 
by  determining  w^hat  the  rent  is  for  a  comparable 
area  or  a  comparable  unit.  If  there  was  an  attempt 
made  to  establish  such  a  thing  on  the  part  of  my 
clients,  I  think  that  that  is  pertinent  at  this  time. 

The  Court:     I  will  allow  it. 

A.  I  am  unable  to  say  as  to  whether  or  not  we 
received  a  request  from  either  of  the  litigants  here, 
if  that  is  what  you  [57]  mean.  We  received  a  re- 
quest from  Mr.  Hyne  which  was  in  the  form  of 
pleadings,  that  he  had  received  a  letter  or  a  com- 
munication of  some  sort  saying  that  Section  39(c) 
did  apply  to  situations  such  as  the  one  that 
was  before  the  Board,  and  that  we  would  there- 
fore have  to  take  some  kind  of  action  on  39(c).  He 
suggested  or  he  proposed  to  the  Board  three  dif- 
ferent alternatives,  and  the  Board  adopted  one  of 
those  alternatives,  which  was  a  resolution  as  set 
forth  in  those  minutes  recommending  that  39(c) 
be  held  by  the  National  Director  not  to  apply  to 
Southern  Alameda  County  because  it  was  completely 
inapplicable  to  the  situation,  there  being  only  one 
such  motel  in  all  of  Southern  Alameda  Countv,  and 
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no  practical  means  by  which  the  Board  felt  that 

they  could  fix  a  maximum  rent. 

Q.     In  your  conversation  with  Mr. 

A.  I  had  better  say  just  one  thing.  When  I 
said  only  one  motel  in  Southern  Alameda  County, 
I  am  thinking  of  the  geographical  location.  There 
are  other  motels  in  w^hat  are  known  as  East  Oak- 
land or  near  San  Leandro,  but  over  the  City  of 
Hayward  on  the  county  line  there  is  no  other  motel 
that  even  remotely  compares  with  the  El  Rancho. 

Q.  I  do  not  recall  if  this  question  has  been 
asked  you,  but  did  you  at  any  time  in  your  capac- 
ity as  either  an  attorney  or  as  a  member  of  the 
Rent  Control,  Rent  Advisory  Board,  advise  any  of 
the  owners  of  the  motel  that  the  premises  were  or 
w^ere  not  subject  to  control?  [58] 

A.  Only  by  giving  an  opinion  and  by  furnishing 
copies  of  the  minutes.  I  did  advise  them  before  the 
matter  ever  came  before  the  Board  that  it  was  my 
personal  opinion  that  the  regulations  were  not  ap- 
plicable to  this  situation,  and  I  advised  them  after 
the  Board — by  "them"  I  mean  only  Mr.  Gabriel- 
son — I  advised  Mr.  Gabrielson  after  the  Board  had 
the  matter  officially  called  to  its  attention  that  the 
Board  still  felt  that  39(c)  could  not  be  applied  to 
this  situation,  and  I  gave  them  my  reasons  for  that. 

Mr.  Giometti :  Thank  you.  I  have  no  further 
questions  of  this  witness. 
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Cross-Examination 
By  Mr.  Dowling: 

Q.  Mr.  Rhodes,  there  were  only  these  two  oc- 
casions on  which  you  advised  and  consulted  with 
Mr.  Gabrielson  with  reference  to  the  applicability 
of  the  rent  regulations  to  the  underlying  lease,  is 
that  correct? 

A.  To  the  best  of  my  recollection,  Mr.  Dowling, 
that  is  correct:  once  before  the  matter  was  taken 
up  by  the  Board  at  any  meeting,  and  after  the 
matter  had  been  acted  on  in  July. 

Q.     The  first  time  was  some  time  in  May  or  June  ? 

A.     That  is  the  best  of  my  recollection,  yes. 

Q.  Having  in  mind,  Mr.  Rhodes,  that  on  May 
22nd  Mr.  Goldbaum  wrote  a  letter,  carbon  copy  of 
which  went  to  the  Area  Rent  Director  in  Hay- 
ward,  in  accordance  with  which  Mr.  Goldbaum  said 
that  39(c)  was  applicable,  having  in  mind  that 
that  letter  [59]  bears  date  of  May  22nd,  would  you 
say  you  spoke  to  Mr.  Gabrielson  some  time  prior 
to  May  22nd? 

A.  I  certainly  would  not  be  evasive  to  your 
question,  but  I  just  don't  remember  that.  And  I 
don't  remember  whether  I  spoke  to  him  before  that 
answer  was  received  or  after  it  was  received.  I 
can  remember  this,  that  the  receipt  of  Mr.  Gold- 
baum's  letter  did  not  change  our  opinion  in  this 
respect.  We  realized  that  39(c)  was  on  the  books 
but  we  felt  that  the  situation  was  incongruous  with 
the  spirit  of  that  rent  control  law,  which  we  tried 
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to  administer,  and  we  still  felt  that  that  39(c) 
should  not  apply  to  this,  even  though  we  received 
official  directives  that  it  technically  did  apply. 

Q.  In  other  words,  by  that  time  you  were  in- 
tellectually convinced  but  not  emotionally  con- 
vinced ? 

A.  Not  exactly.  You  see,  although  we  received 
Mr.  Goldbaum's  letters,  we  received  constant  direc- 
tives from  Mr.  Tighe  Woods  and  his  successor,  who 
were  the  national  directors,  reminding  us  over  and 
over  what  the  spirit  of  these  regulations  was  to  be, 
how  the  local  boards  should  interpret  them,  and 
we  were  very  honestly  looking  for  a  way  whereby 
we  would  not  have  to  set  a  maximum  rent  in  this 
particular  case. 

Q.  Mr.  Goldbaum,  of  course,  was  the  Regional 
attorney  at  that  time,  w^asn't  he? 

A.     As  far  as  I  know,  yes. 

Q.  When  you  gave  this  first  opinion  prior  to 
the  meeting  of  [60]  the  board  some  time  in  May 
or  June  you  did  not  even  examine  the  lease,  is 
that  correct? 

A.  I  did  not.  They  proposed  a  situation  to  me 
and  recited  it  in  narrative  form.  I  did  not  examine 
the  lease. 

Q.  That  was  done  with  you  informally,  I  take 
it?  A.     Very  informally,  yes. 

Q.  It  was  not  done  at  any  regular  meeting  of 
the  Advisory  Board? 

A.     Oh,  no,  sir.  Mr.  Gabrielson  called  to  my  of- 
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fice  about  it.  Actually  it  was  a  telephone  conversa- 
tion between  Mr.  Gabrielson  and  myself. 

Q.  Did  he  know  at  that  time  you  were  a  mem- 
ber of  the  Rent  Advisory  Board  *? 

A.  I  don't  know  whether  he  did  or  not  when 
he  called  me.  He  did  before  the  conversation  was 
finished,  because  I  told  him  it  was  a  matter  of 
particular  interest  to  me. 

Q.  Had  you  known  Mr.  Gabrielson  before  that 
time? 

A.  Yes,  I  had  known  him  for  several  years. 
I  have  also,  for  your  information,  to  be  fair  with 
you,  represented  Mr.  Gabrielson  on  other  legal 
matters. 

Q.  Were  you  representing  him  in  legal  matters 
at  the  time  that  you  were  giving  him  this  advice? 

A.  Well,  perhaps  you  understand  the  situation 
as  well  as  anybody.  Somebody  who  had  sought  your 
advice  on  a  matter  before  might  call  you  on  a 
phone,  propose  a  suggestion  to  you,  [61]  and  say, 
*'What  do  you  think  about  it?"  and  you  say,  *'Well, 
I  believe  this  would  be  my  opinion." 

Q.  Let  me  be  much  more  specific.  You  were  not 
representing  him  in  connection  with  any  matters 
pertaining  to  this  El  Rancho  Santa  Rita  Motel? 

A.     Oh,  of  course  not,  no. 

Q.  What  I  am  trying  to  get  around  to,  did  he 
approach  you  in  your  capacity  as  an  attorney  to 
engage  your  professional  opinion  as  his  counsel,  or 
did  he  approach  you  as  a  member  of  the  local  Rent 
Advisory  Board  to  get  your  opinion? 
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A.  It  would  be  awfully  hard  for  me  to  say  be- 
cause he  merely  called  me  and  presented  the  ques- 
tion to  me  without  mentioning  whether  or  not  I 
was  a  member  of  the  Board  or  mentioning  any- 
thing else  other  than,  as  I  remember  it,  just  launch- 
ing into  the  conversation  as  to  what  I  thought  about 
the  situation. 

Q.  The  second  occasion  you  talked  to  him  was 
after  the  meeting  of  July  15th?  A.     Yes,  sir. 

Q.  Did  you  tell  him  at  that  time  that  there  was 
some  recommendation  that  the  property  be  decon- 
trolled? 

A.  I  actually  read  to  him  the  minutes  or  at 
least  notes  from  the  minutes  and  told  him  that  I 
would  give  him  a  copy  of  them. 

Q.  And  those  minutes  have  to  do  with  the  mat- 
ter of  decontrol,  do  they  not? 

A.  I  suppose  that  is  a  matter  of  legal  interpre- 
tation of  tliat  [62]  term.  Rather  than  decontrol,  we 
felt  that  we  were  resolving  that  the  section  should 
be  held  not  applicable  to  this  ease  or  to  Southern 
Alameda  County. 

Q.  What  you  proposed  to  do  was  to  have  the 
regulations  amended  so  that  it  would  not  apply, 
isn't  that  correct? 

A.  We  sought  to  secure  a  ruling  saying  that 
in  a  case  where  any  underlying  lease  was  executed, 
to  give  this  two  and  a  half  month  period,  which 
caught  this  particular  lease,  and  where  there  were 
no  comparable  units  for  comparison,  that  the  regu- 
lation should  not  apply. 
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Q.  And  that  would  have  to  be  by  amendment  to 
the  regulation,  wouldn't  if? 

A.  I  would  answer  you  if  I  could.  I  do  not 
really  know. 

Q.  Let  me  ask  you  this:  Wasn't  the  purport  of 
the  action  of  the  Rent  Advisory  Board  to  memo- 
rialize the  National  Rent  Director  to  request  him 
or  to  recommend  to  him  that  he  so  amend  the 
regulations  that  they  would  be  no  longer  appli- 
cable to  this  situation  that  you  had  in  Pleasanton? 

A.  The  purpose  was  to  secure  a  ruling  by  him 
to  that  effect.  Whether  or  not  it  would  have  been 
necessary  to  amend  or  not,  I  can't  say. 

Q.  In  any  event,  no  such  amendment  was  made 
and  no  such  ruling  was  ever  received'? 

A.  That  is  correct,  and  the  Board  took  no  fur- 
ther action  at  all.  You  might  say  the  matter  reached 
a  stalemate.  [63] 

Mr.  Bowling :     I  have  no  further  questions. 

Mr.  Giometti:     I  have  just  a  couple  of  questions. 

Redirect  Examination 
By  Mr.  Giometti: 

Q.     Have  you  ever  seen  that  document  before? 

A.  I  believe  I  have,  Mr.  Giometti.  We  certainly 
attempted  to  examine  every  piece  of  information 
that  we  received  on  anything  relative  to  this  par- 
ticular problem  as  well  as  to  others,  and  I  believe 
that  I  have  seen  this  and  I  do  recognize,  of  course, 
our  office  stamp  showing  that  it  w^as  received  in 
our  office. 
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Q.  Will  A^ou  tell  the  Court  what  that  document 
represents  ? 

A.  Occasionally,  with  regularity — in  fact,  every 
month,  if  I  remember — we  received  a  letter  from 
the  General  Counsel  of  the  Office  of  Eent  Stabiliza- 
tion making  certain  interpretations  and  suggestions 
to  the  Advisory  Board.  This  represents  the  letter, 
according  to  its  heading,  for  May,  1952,  and  con- 
tains at  least  one  page  dwelling  on  Section  39  of 
Rent  Regulation  No.  1. 

Q.  And  specifically  pertaining  to  the  problem 
of  this  particular  motel,  is  that  correct  I 

A.    Yes,  it  does. 

Q.  After  this  directive  or  this  copy  was  received, 
you  received  a  directive  from  the  Area  Office  of 
the  Rent  Stabilization  body,  did  you  not,  to  establish 
a  maximum  rent? 

A.  I  believe  we  received  something  of  that  na- 
ture, and  in  the  group  of  documents  Mr.  Dowling 
is  handling  I  believe  there  is  [64]  something  of 
that  nature,  but  I  would  have  to  look  at  it  to  re- 
fresh my  recollection  to  say  that  that  is  the  type 
of  thing  it  was. 

Q.    Which  document  were  you  referring  to  % 

A.  Those  which  are  bound  with  your  red — yes, 
that  group. 

Q.     Is  this  the  document  to  which  you  refer? 

A.  Yes,  sir,  this  document,  which  is  the  memo- 
randum to  F.  C.  Hyne,  Area  Rent  Director,  from 
AYilliam  Goldbaum.  Subject,  El  Rancho  Santa  Rita 
Motel  Registration.  Yes,  sir,  this  was  received  in 
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our  office  on  the  date  it  bears  on  its  face  on  the 

stamp,  June  11th,  1952. 

Q.  And  you  were  requested  at  that  time  to 
establish  a  maximum  rent  under  the  provisions  of 
Section  166  of  Rent  Regulation  1,  is  that  correct? 

A.  We  were  asked  to  establish  a  maximum  rent, 
and  I  am  now  trying  to  determine  whether  or  not 
it  was  under  166.  I  take  it  that  it  was.  Certainly 
we  were  asked  to  attempt  to  establish  the  maximum 
rent. 

Q.  Did  you  make  an  attempt  to  establish  a  maxi- 
mum rent? 

A.  We  asked  our  director,  Mr.  Hyne,  and  his  as- 
sistant, Mr.  Briggs,  to  make  a  study  to  determine 
whether  or  not  it  was  possible  in  this  case  to  estab- 
lish a  maximum  rent  using  the  same  principles  that 
were  used  in  all  other  cases  of  establishing  rents, 
and  their  report  to  us  was  that  it  was  an  impossible 
situation  because  of  the  uniqueness  of  the  location 
and  size  [65]  and  the  other  factors  of  the  motel. 

Q.  It  was  at  that  time  then  that  the  Rent  Board 
ruled  your  request  that  Section  39(c)  not  be  ap- 
plicable to  this  particular  area,  is  that  correct? 

A.     That  is  correct. 

The  Court.     What  happened  to  the  request  ? 

A.  The  request  was  forwarded  on  to  Washing- 
ton. If  you  will  excuse  me  just  a  minute  to  get 
my  briefcase,  I  may  have  a  note  on  what  followed. 
I  have  here  in  my  hand  a  copy  of  the  minutes 
dated  September  15th.  I  beg  your  pardon,  it  is  Sep- 
tember 9th,  1952,  which  I  will  read  this  brief  sec- 
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tion  from,  if  that  is  what  you  would  like,  Judge. 
It  says  the  Director  presented  a  letter  from  Mr. 
Tighe  Woods  in  reply  to  the  resolution  adopted 
by  the  Board,  whereby  they  recommended  that 
Section  39(c)  of  the  regulations  be  rendered  or  be 
made  inapplicable  to  the  Southern  Alameda  County 
Defense  Rental  Area  due  to  the  fact  that  such 
underlying  leases  as  prescribed  in  the  regulations 
are  not  a  part  of  the  normal  housing  market  in 
this  area. 

Specifically,  this  section  applied  to  the  El  Rancho 
Santa  Rita  Motel  in  Pleasanton.  The  letter  states 
that  the  resolution  was  given  thorough  considera- 
tion by  the  National  Director  but  it  had  been  re- 
jected due  to  the  fact  that  39(c)  has  always  been 
a  part  of  the  regulation  and  it  could  not  be  made 
inapplicable  to  one  area. 

A  motion  was  then  made,  seconded  and  carried 
that  when  it  [^6Q^  becomes  necessary  for  the  Rent  Office 
to  set  the  rents  on  the  units  involved,  the  Director 
be  authorized  to  contact  the  motel  Board  of  this 
area  after  recommendation  as  to  the  amount  of 
rent  they  deem  proper  for  the  Rent  Advisory  Board 
and  the  Rent  Office.  Also  said  rent  should  be  estab- 
lished on  a  prospective  basis.  A  tenant's  lease  con- 
tains the  right  to  cancel  or  terminate  on  and  after 
October  1st,  1952,  and  it  would  therefore,  that  the 
exemption  from  the  regulation  would  become  ap- 
plicable at  that  time. 

That  is  the  extent  of  the  notation  on  that  subject. 

Mr.  Griometti :  I  have  no  further  questions,  your 
Honor. 
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Recross-Examination 
By  Mr.  Dowling: 

Q.  The  net  effect  of  what  you  have  been  read- 
ing, Mr.  Rhodes,  as  I  gather  it,  is  that  the  recom- 
mendation made  by  the  local  Advisory  Board  was 
rejected  by  the  National  Rent  Director? 

A.     Yes,  sir,  that  is  correct. 

Q.  And  that  upon  the  grounds  that  39(c)  had 
always  been  a  part  of  the  regulations'? 

A.     Yes,  sir. 

Mr.  Dowling:     I  have  no  further  questions. 

Mr.  Giometti:  I  believe  Defendant's  Exhibit  C 
is  for  identification,  is  that  correct? 

Mr.  Dowling:  It  has  been  admitted,  I  [67] 
think. 

Mr.  Giometti:  At  this  time,  if  your  Honor 
please,  I  should  like  to  offer  in  evidence  this  memo- 
randum from  the  Office  of  Rent  Stabilization. 

The  Court:  It  may  be  marked.  Do  you  have 
any  objection  to  that? 

Mr.  Dowling:  Only  this:  Again  I  have  no  ob- 
jection to  it  for  the  limited  purpose  of  such  bear- 
ing it  might  have  had  on  the  state  of  mind  of  the 
defendants.  I  do  not  think  it  has  any  materiality 
as  far  as  its  legal  opinion  as  to  what  the  maximum 
rent  is. 

The  Court:  For  that  purpose  it  may  be  ad- 
mitted. 

(Whereupon   the   memorandum   referred   to 
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above   was   received   in  evidence   and  marked 
Defendant's  Exhibit  D.) 

Mr.  Giometti:     The  defendants  rest,  your  Honor. 

(Recess.) 

Mr.  Dowling:  If  your  Honor  please,  I  do  not 
think  the  plaintiff  will  x)ut  on  any  testimony  in  re- 
buttal. Might  I  suggest  to  your  Honor  that  memo- 
randa be  directed  to  your  Honor  in  ten  days? 

The  Court :  Yes,  I  would  suggest  a  memorandum 
of  ten  or  fifteen  days.  Any  time  you  agree  on  is 
agreeable. 

Mr.  Giometti:  All  right.  Just  so  I  understand 
the  time  element,  your  Honor. 

The  Court:  What  is  the  total  amount  prayed 
for  in  this  case?  What  is  the  basis  of  the  compu- 
tation so  that  I  will  have  [68]  it  in  mind? 

Mr.  Dowling :  I  will  set  that  forth  in  this  memo- 
randum. In  the  complaint  as  it  was  drawn  it  is 
presently  framed  on  the  basis  of  a  ceiling  rent  of 
$152.  The  prayer  is  for  $7,825  single  damages  in 
the  original  complaint  and  for  an  additional  $3,841 
by  supplemental  complaint. 

The  Court:  How  long  was  your  client  in  pos- 
session ? 

Mr.  Dowling:  He  was  in  possession  from  Janu- 
ary 1,  1952.  Actual  operations  did  not  commence 
until  about  the  middle  of  that  month.  He  continued 
until  the  first  of  October,  1952,  a  period  of  nine 
months.  There  is  the  alternative  theory  suggested 
to  your  Honor  this  morning  might  prevail   as   a 
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matter  of  law,  that  the  ceiling  is  not  the  dollars 
and  cents  ceiling  1)ut  the  formula  established, 
namely,  gross  less  $500. 

The  Court:     The  first  month  was  $652  less  $500, 
which  is  $152.  That  is  the  basis? 

Mr.  Bowling:     That  is  the  basis. 

The  Court:     That  is  your  contention? 

Mr.  Giometti:     Are  we  speaking  of  the  formula 
computation  ? 

The  Court:     Formula. 

Mr.  Giometti:  On  the  formula  computation 
there  was  nothing  paid  on  the  first  month. 

The  Court:  That  is  right.  January,  nothing 
paid;  February,  $152. 

Mr.  Giometti:     Actually  that  was  for  rent.  [69] 

Mr.  Dowling:  Actually  there  was  $175  that  was 
paid. 

The  Court:  That  would  be  a  rather  modest 
rental  for  26  units. 

Mr.  Giometti:     I  think  it  would  be. 

The  Court:  I  would  like  to  rent  a  place  like 
that. 

Mr.  Giometti:  With  a  swimming  pool,  your 
Honor. 

Mr.  Dowling:  Of  course,  we  only  had  the  swim- 
ming pool  from  July.  If  the  formula  applies  on 
the  other  hand,  if  your  Honor  please,  as  I  sug- 
gested to  you,  and  as  I  recall,  your  Honor  gave 
me  leave  to  file  an  amendment  to  conform  to  proof 
in  that  respect,  the  single  overcharges  would  be  in 
the   neighborhood   of  twenty-eight   or   twenty-iiino 
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hundred  dollars,  and  they  would  be  within  the 
months  of  March,  April  and  May,  and  the  date 
upon  which  those  would  be  supported 

The  Court:  I  wt.11  get  your  arithmetic  from 
your  memoranda.  There  is  no  claim  for  treble  dam- 
ages, is  there? 

Mr.  Dowling:     Oh,  yes. 

The  Court:     Upon  what  basis'? 

Mr.  Dowling:  Upon  the  basis  that  there  is  no 
showing  that  the  overcharges  were  either  willful 
or  that  the  defendant  took  all  reasonable  and  fac- 
tual precautions.  I  think  the  testimony  is  clear 
from  the  testimony  of  both  Mr.  Fox  and  Mr.  Gabri- 
elson  that,  taking  their  testimony  at  its  face  value, 
they  made  some  inquiries  in  this  matter  and  got 
what  was  admittedly  the  correct  answer  at  that  time, 
that  nothing  was  [70]  under  control,  which  it  was 
not,  the  master  lease,  the  subleases,  or  anything 
else;  and  subsequently  they  made  no  attempt  to  in- 
quire into  the  matter  until  some  time  in  June  or 
May. 

The  Court:  The  lawyer  from  Hayward  testi- 
fied to  that  on  the  stand. 

Mr.  Dowling:  In  May,  some  five  months  later. 
In  the  intervening  period  between  January  and 
May  they  did  not  even  make  an  attempt  to  find  out. 

The  Court:  Wouldn't  it  be  indicated  that  a 
person  might  be  well  lulled  into  a  state  of  quies- 
cence during  that  period  under  the  facts  and  cir- 
cumstances surrounding  this  transaction? 

Mr.   Dowlinsr:     Onlv   to   the   extent   that   it  was 
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not  a  transaction  subject  to  control  at  the  time  it 
was  entered  into. 

The  Court:  They  talked  to  a  lawyer,  who  is 
a  man  of  some  ability  in  Oakland,  Bowser. 

Mr.  Dowling:  There  is  no  question  about  his 
ability. 

The  Court:  What  is  your  view  on  this  matter, 
counsel  ? 

Mr.  Giometti:  As  to  the  treble  damages,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Giometti:  I  think  these  people  took  every 
possible  precaution.  First  of  all,  in  this  matter 
they  raised  the  question  with  their  attorney.  Tliey 
were  also  advised  by  Mr.  Doyle,  the  operator,  that 
he  was  familiar  with  all  of  these  things,  and  the 
question  came  up,  and  the  only  thing  they  thought 
was  under  control  were  the  individual  rooms.  [71] 
Later,  after  they  had  been  advised  that  the  premises 
were  not  subject  to  control,  after  they  had  been  threat- 
ened, and  after  an  increase  had  been  started,  they 
consulted,  actually  consulted,  your  Honor,  with  the 
Area  Rent  Board.  The  Area  Rent  Board  tells  them, 
''This  place  is  not  under  control,  but  go  ahead  and 
file  your  registration  certificate  anyway."  That  is 
the  Director. 

So  they  file  the  registration  certificate.  They  at- 
tach a  copy  of  the  lease,  and  they  do  that  in  good 
faith.  What  happens  with  the  mixup  in  between 
the  Area  Rent  Office  *?  As  a  matter  of  fact,  the  fault 
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here  lay  with  the  government  agency  rather  than 
with  any  indi^dduals,  because  the  government 
agencies  kicked  this  thing  around  and  they  kept 
kicking  it  around,  and  they  kicked  it  around  until 
the  entire  matter  died.  AYhat  happened?  The  form 
is  filed.  When  they  finally  determined  that  the  place 
is  subject  to  control  under  39(c),  the  Rent  Direc- 
tor turns  around  and  he  says,  "All  right,  go  back 
then  and  advise  me  what  the  maximum  rent  is 
going  to  be." 

The  Advisory  Board  says,  "We  can't  advise  you 
what  the  maximum  rent  is  going  to  be  because  there 
is  nothing  like  this,  so  we  suggest  that  this  place 
be  decontrolled.  We  can't  establish  a  maximum 
rent." 

The  Court:     Nothing  was  ever  done. 

Mr.  Giometti:  Nothing  was  ever  done.  It  was 
just  kicked  around  back  and  forth.  When  they 
came  over  here,  they  say,  [72]  "Send  this  matter 
back  to  Washington." 

The  Court:  Mr.  Dowling  sits  by  the  side  of  the 
road  and  says,  "Nothing  has  been  done."  What  is 
your  answer  to  the  legal  proposition? 

(Thereupon  counsel  for  the  respective  parties 
and  the  Court  entered  into  a  discussion  of  the 
legal  principles  involved,  which  was  reported 
but  not  transcribed,  at  the  conclusion  of  which 
the  matter  was  submitted  on  briefs.) 
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Certificate  of  Reporter 

I,  Official  Reporter  and  Official  Reporter  pro  tern, 
certify  that  the  foregoing  transcript  of  72  pages  is 
a  true  and  correct  transcript  of  the  matter  therein 
contained  as  reported  by  me  and  thereafter  re- 
duced to  typewriting  to  the  best  of  my  ability. 

/s/  J.  F.  SWEENEY. 
[Endorsed]:     Filed  December  15,  1954.  [72-A] 
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CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  below, 
are  the  originals  filed  in  this  Court  in  the  above- 
entitled  case  and  that  they  constitute  the  record  on 
appeal  herein  as  designated  by  the  attorneys  for 
the  appellant: 

Complaint. 

Stipulation  and  order  permitting  the  filing  of 
supplemental  complaint. 

Supplemental  complaint. 

Answer  to  complaint  and  supplemental  complaint. 

Request  for  admissions  under  Rule  36. 

Answer  to  request  for  admissions. 

Amendment  to  complaint  to  conform  to  evidence 
pursuant  to  Rule  15  (b). 
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Memorandum  opinion  and  order. 

Plaintiff's  proposed  amendments  to  defendants' 
proposed  findings  of  fact  and  conclusions  of  law. 

Findings  of  fact  and  conclusions  of  law. 

Judgment. 

Notice  of  appeal. 

Cost  bond  on  appeal. 

Designation  of  contents  of  record  on  appeal. 

Reporter's  transcript  of  June  24,  1954. 

Plaintiff's  Exhibits  Nos.  1  through  6,  inclusive. 

Defendants'  Exhibits  A  through  D,  inclusive. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
16th  day  of  December,  1954. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  WM.  C.  ROBB, 

Deputy  Clerk. 


[Endorsed]:  No.  14601.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  James  B.  Doyle, 
Appellant,  vs.  Oliver  A.  Fox,  J.  E.  Patterson  and 
Corey  Gabrielson,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
vision. 

Filed  December  16,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  in  and  for 
the  Ninth  Circuit 

No.   14601 

JAMES  B.  DOYLE, 

Appellant, 

vs. 

OLIVER  A.  FOX,  J.  E.  PATTERSON  and 
COREY  GABRIELSON, 

Appellees. 

STATEMENT  OF  POINTS  ON  APPEAL  AND 
DESIGNATION  OF  PARTS  OF  RECORD 
NECESSARY  FOR  THE  CONSIDERA- 
TION THEREOF 

(Rule  17(6)) 

The  appellant  herein  presents  herewith  his  state- 
ment of  the  points  on  which  he  intends  to  rely  on 
appeal,  and  designates  the  parts  of  the  record  w^hich 
he  thinks  necessary  for  the  consideration  thereof. 

Statement  of  Points  on  Appeal 

1.  The  trial  court  erred  in  failing  to  find  as 
follows : 

"On  December  31,  1951,  the  defendants,  as  les- 
sors, entered  into  a  written  lease  with  the  plaintiff, 
as  lessee,  under  the  terms  and  provisions  of  which 
the  plaintiff  leased  from  the  defendants  the  said 
premises  commonly  known  and  designated  as  the 
El  Rancho  Santa  Rita  Motel  for  a  term  of  three 
years  to  commence  January  1,  1952.  The  said  prem- 
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ises  whicli  were  the  subject  of  said  lease  were  not 
rented  at  any  time  prior  to  December  31,  1951. 
Said  premises  were  bousing  accommodations." 

2.  The  trial  court  erred  in  failing  to  find  that 
the  appellant  remained  in  possession  of  said  prem- 
ises as  the  tenant  of  appellees  continuously  from 
January  14,  1952,  to  and  until  September  30,  1952. 

3.  The  trial  court  erred  in  failing  to  find  as 
follows : 

"Under  the  terms  of  the  said  lease  executed  by 
and  between  the  defendants  and  the  plaintiff,  the 
plaintiff  agreed  to  pay  as  rental  for  each  of  the 
first  two  months  of  the  term — ^namely,  for  the 
months  of  January  and  February,  1952 — the  gross 
receipts  from  the  plaintiff's  operation  of  the  said 
premises  as  a  motel  or  motor  court  less  the  sum 
of  Five  Hundred  and  no/100  ($500.00)  Dollars 
each  month.  Under  the  terms  of  said  lease,  the 
plaintiff  agreed  to  pay  as  rental  for  each  of  the 
months  of  March  through  September,  1952,  his  gross 
receipts  as  aforesaid  less  the  sum  of  Five  Hundred 
and  no/100  ($500.00)  Dollars  each  month  or  the 
sum  of  Two  Thousand  and  no/100  ($2,000.00)  Dol- 
lars, whichever  was  the  greater  amount.  The  plain- 
tiff operated  said  premises  as  a  motel  or  motor 
court  from  January  14,  1952,  mitil  September  30, 
1952.  In  the  month  of  January,  1952,  the  gross 
receipts  from  the  operation  of  the  said  premises  by 
the  plaintiff  were  less  than  Five  Hundred  and 
no/100  ($500.00)  Dollars  and  no  rent  was  paid  for 
that  month.  In  the  month  of  February,  1952,  the 
gross  receipts  from  the  operation  of  said  premises 
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by  the  plaintiff  were  Six  Hundred  Fifty-Six  and 
no/100  ($656.00)  Dollars  and  for  the  month  of 
February,  1952,  the  plaintiff  paid  to  the  defendants 
the  suin  of  One  Hundred  Seventy-Five  and  no/100 
($175.00)  Dollars  as  and  for  rent  for  said  premises, 
there  being  a  small  overpaj^ment  of  the  rent  pay- 
able under  the  lease  arising  out  of  mathematical 
mistake  or  miscalculation." 

4.  The  trial  court  erred  in  failing  to  find  as 
follows : 

"At  no  time  prior  to  October  1,  1952,  did  the 
Director  of  Rent  Stabilization,  or  the  Area  Rent 
Director  of  the  Defense-Rental  Area  of  Southern 
Alameda  County,  or  any  other  person  or  persons 
appointed  or  designated  by  the  Director  of  Rent 
Stabilization  to  carry  out  any  of  the  duties  dele- 
gated to  him  pursuant  to  the  Housing  and  Rent 
Act  of  1947,  as  amended,  make  or  issue  an  order 
fixing,  increasing  or  otherwise  adjusting  the  maxi- 
mum rent  allowable  for  the  said  premises  which 
were  the  subject  of  said  lease  between  the  defend- 
ants and  the  plaintiff." 

5.  The  trial  court  erred  in  failing  to  find  as 
follows: 

"Under  the  terms  and  provisions  of  the  said  lease 
between  the  defendants  and  the  plaintiff,  the  plain- 
tiff, as  tenant,  had  no  power  to  cancel  or  otherwise 
terminate  the  said  lease  prior  to  October  1,  1952." 

6.  The  trial  court  erred  in  failing  to  find  as 
follows : 

"All  of  the  individual  housing  accommodations 
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in  the  said  premises  so  leased  by  the  defendants  to 
the  plaintiff,  consisting  of  individual  rooms  and 
units  in  a  motor  court  or  motel,  were  controlled 
housing  accommodations  and  were  subject  to  the 
provisions  of  Rent  Regulation  2." 

7.  The  trial  court  erred  in  failing  to  find  as 
follows : 

"The  gross  receipts  from  the  plaintiff's  opera- 
tion of  the  said  leased  premises  as  a  motor  court 
or  motel  were  as  follows:  During  the  month  of 
March,  1952,  the  sum  of  Nine  Hundred  Forty- 
Four  and  no/100  ($944.00)  Dollars;  during  the 
month  of  April,  1952,  the  sum  of  One  Thousand 
Two  Hundred  Sixty-Two  and  50/100  ($1262.50) 
Dollars;  during  the  month  of  May,  1952,  the  sum 
of  Two  Thousand  Four  Hundred  Sixty-Two  and 
no/100  ($2462.00)  Dollars;  during  the  months  of 
June  through  August,  1952,  gross  receipts  in  each 
month  were  not  less  than  Two  Thousand  Five  Hun- 
dred and  no/100  ($2500.00)  Dollars.  Within  one 
year  immediately  prior  to  the  commencement  of 
this  action  the  defendants  demanded,  accepted  and 
received  from  the  plaintiff  as  rent  for  the  said 
housing  accommodations  leased  from  the  defendants 
to  the  plaintiff  the  following  sums :  The  sum  of  Two 
Thousand  and  no/100  ($2000.00)  Dollars  as  and 
for  rent  for  the  month  of  March,  1952;  the  sum 
of  Two  Thousand  and  no/100  ($2000.00)  Dollars 
as  and  for  rent  for  the  month  of  April,  1952;  the 
sum  of  Two  Thousand  and  no/100  ($2000.00)  Dol- 
lars as  and  for  rent  for  the  month  of  May,  1952; 
the  sum  of  Two  Thousand  Four  Hundred  Thirty- 
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Three  and  no/100  ($2433.00)  Dollars  as  and  for 
rent  for  the  month  of  June,  1952;  the  sum  of  Two 
Thousand  and  no/100  ($2000.00)  Dollars  as  and 
for  rent  for  the  month  of  July,  1952;  and  the  sum 
of  Two  Thousand  One  Hundred  Forty-Five  and 
no/100  ($2145.00)  Dollars  as  and  for  rent  for  the 
month  of  August,  1952." 

8.  The  trial  court  erred  in  failing  to  find  that 
the  appellant  has  been  required  to  employ  and  has 
employed  counsel  to  institute,  maintain  and  prose- 
cute this  action  against  the  appellees  and,  further, 
in  failing  to  find  what  amount  would  constitute 
reasonable  attorneys'  fees  for  the  services  per- 
formed by  such  counsel. 

9.  The  trial  court  erred  in  finding  as  follows: 
"Defendants   believed   that   their   Master   Lease 

with  plaintiff  was  not  subject  to  rent  control.  De- 
fendants did  not  learn  that  they  were  required 
to  register  the  premises  with  the  Office  of  Rent 
Control  until  May,  1952.  At  that  time,  they  re- 
quested of  the  Area  Rent  Director  that  he  decon- 
trol the  x^remises  or  fix  a  fair  rental.  This  he  sought 
to  do  under  Rent  Regulation  1,  Section  166.  The 
Rent  Director  failed  to  win  approval  of  a  decon- 
trol recommendation  and  he  did  not  establish  a 
maximum  rent.  The  Advisory  Board  in  Alameda 
County  informed  the  Rent  Director  that  there  were 
no  comparable  housing  accommodations  in  the 
Area  to  serve  as  a  yardstick  for  fixing  maximum 
rent.  Controls  expired  during  this  period  and  there- 
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fore   no   maximum   rent   was   ever   fixed   for   said 
premises. ' ' 

10.  The  trial  court  erred  in  concluding  that  the 
maximum  not  having  been  declared  or  fixed  in  the 
first  instance  either  by  administrative  process  or 
judicial  decree,  any  action  fixing  a  maximum  rental 
of  an  amount  less  than  that  called  for  in  the  lease 
would  result  in  retroactive  procedure  wherein  ap- 
pellant would  receive  an  unwarranted  refund. 

11.  The  trial  court  erred  in  concluding  that  the 
appellees  were  entitled  to  judgment  against  the 
appellant. 

12.  The  trial  court  erred  in  failing  to  conclude 
that  it  had  jurisdiction  of  the  subject  matter  of  this 
action  and  of  the  parties  hereto. 

13.  The  trial  court  erred  in  failing  to  conclude 
that  the  housing  accommodations  leased  by  the 
appellees  to  the  appellant  were  controlled  housing 
accommodations  within  the  meaning  of  Rent  Regu- 
lation 1  (Housing  Rent  Regulation)  issued  pursu- 
ant to  the  Housing  and  Rent  Act  of  1947,  as 
amended. 

14.  The  trial  court  erred  in  failing  to  conclude 
that,  at  all  times  between  January  14,  1952,  and 
September  30,  1952,  the  maximum  lawful  monthly 
rent  for  the  said  premises  leased  by  the  appellees 
to  the  appellant  was  the  sum  computed  each  month 
by  taking  the  gross  receipts  from  the  appellant's 
operation  of  a  motor  court  or  motel  on  the  leased 
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premises  and  deducting  therefrom  the  sum  of  Five 
Hundred  and  no  100  (|500.00)  Dollars. 

15.  The  trial  court  erred  in  failing  to  conclude 
that  the  amounts  demanded,  accepted  and  received 
by  the  appellees  from  the  appellant  as  and  for  rent 
for  said  premises  exceeded  the  maximum  lawful 
rent  for  said  premises  in  the  amount  of  One  Thou- 
sand Five  Hundred  Fifty-Six  and  no/100  ($1556.00) 
Dollars  for  the  month  of  March,  1952,  in  the  amount 
of  One  Thousand  Two  Hundred  Thirty-Seven  and 
50/100  ($1237.50)  Dollars  for  the  month  of  April, 
1952,  and  the  amount  of  Thirty-Eight  and  no/100 
($38.00)   Dollars  for  the  month  of  May,  1952. 

16.  The  trial  court  erred  in  failing  to  conclude 
that  the  appellant  was  entitled  to  recover  from  the 
appellees  three  times  the  amount  of  single  over- 
charges of  rent  and,  in  addition  thereto,  a  reason- 
able sum  as  attorneys'  fees. 

17.  The  evidence  does  not  support  or  sustain  the 
findings  of  fact  and  conclusions  of  law,  as  afore- 
said. 

18.  The  findings  of  fact  do  not  support  or  sus- 
tain the  conclusions  of  law. 

19.  The  findings  of  fact  and  conclusions  of  law 
do  not  support  or  sustain  the  judgment  herein. 

20.  The  trial  court  erred  in  ordering,  adjudg- 
ing and  decreeing  that  ajDpellant  take  nothing  by 
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this  action  and  that  the  appellees  be  awarded  their 
costs  herein. 

Designation  of  Parts  of  Record  Deemed  Necessary 
for  Consideration  of  Appeal 

Appellant  designates  the  complete  record,  pro- 
ceedings, evidence  and  exhibits  in  the  action  (origi- 
nal exhibits  to  be  nsed  in  consideration  of  this  ap- 
peal without  reproduction  in  the  record). 

The  foregoing  statement  of  points  on  appeal  and 
designation  of  parts  of  the  record  which  appellant 
deems  necessary  for  the  consideration  of  said  ap- 
peal is  presented  and  filed  in  compliance  with  the 
provisions  of  Rule  17,  subdivision  6,  of  the  Rules 
of  Practice  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated:  December  27,  1954. 

MALONE  &  SULLIVAN, 
/s/  RAYMOND  L.  SULLIVAN, 

/s/  WILLIAM  J.  MALONE,  JR., 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  December  27,  1954. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  TO  DISPENSE  WITH 
PRINTING  OF  ORIGINAL  EXHIBITS 

It  is  hereby  stipulated,  by  and  between  the  parties 
hereto  that  the  original  exhibits  to  be  used  on  the 
consideration  of  this  appeal  need  not  be  printed 
as  part  of  the  record  herein  and  that  all  exhibits 
admitted  in  evidence  in  said  action  may  be  con- 
sidered by  the  above-entitled  court  in  their  original 
form. 

Dated :  December  27,  1954. 

MALONE  &  SULLIVAN, 
/s/  RAYMOND  L.  SULLIVAN, 

/s/  WILLIAM  J.  MALONE,  JR., 

Attorneys  for  Appellant. 

/s/  MARVIN  G.  GIOMETTI, 

/s/  JAMES  P.  THORNTON,  JR., 

Attorneys  for  Appellees. 

[Endorsed] :     Filed  December  27,  1954. 
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IN"  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


James  B.  Doyle, 

Appellant, 

vs. 

Oliver  A.  Fox,  J.  E.  Patterson  and 

Corey  Gabrielson, 

Appellees. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  JURISDICTION. 

The  complaint  (Tr.  3),  the  supplemental  complaint 
(Tr.  7)  and  the  amendment  to  complaint  to  conform 
to  evidence  (Tr.  39)  allege  that,  within  one  year  im- 
mediately preceding  the  commencement  of  the  action, 
the  defendants  demanded,  accepted  and  received  from 
the  plaintiff,  as  rent  for  housing  accommodations, 
sums  in  excess  of  the  maximum  lawful  rents  permis- 
sible under  the  Housing  and  Rent  Act  of  1947,  as 
amended  (50  U.S.C.A.  App.  Sec.  1881  et  seq.)  and 
the  Housing  Rent  Regulation  adopted  pursuant  there- 
to (Rent  Regulation  1,  16  Federal  Register  12,879,  et 
seq.). 


The  jurisdiction  of  the  trial  court  was  founded  on 
Section  205(a)  and  205(c)  of  the  Housing  and  Rent 
Act  of  1947  as  amended  (50  U.S.C.A.  App.  Sec. 
1895(a)  and  Sec.  1895(c)). 

The  jurisdiction  of  this  court  on  appeal  is  founded 
on  28  U.S.C.A.,  Sec.  1291,  which  grants  jurisdiction 
to  review  "iinal  decisions"  of  the  district  courts.  The 
judgment  appealed  from  (Tr.  58)  was  made  on  Oc- 
tober 12,  1954,  and  entered  on  October  13,  1954.  The 
notice  of  appeal  (Tr.  59)  was  filed  with  the  clerk 
of  the  District  Court  on  November  8,  1954,  which  was 
within  the  time  allowed  by  Rule  73  of  the  Rules  of 
Civil  Procedure. 


STATEMENT  OF  THE  CASE. 
1.     Overcharges  of  Rent. 

This  is  an  action  for  treble  damages  for  over- 
charges of  rent.  The  premises  involved  in  the  action 
were  situated  in  the  Township  of  Pleasanton,  Ala- 
meda County,  California,  within  the  Southern  Ala- 
meda County  Defense  Rental  Area  (alleged  in  para- 
graph III  of  the  complaint,  Tr.  4,  and  admitted  by 
paragraph  III  of  the  answer,  Tr.  9).  Housing  accom- 
modations in  the  Southern  Alameda  County  Defense 
Rental  Area  were  brought  under  control  on  January 
12,  1952,  by  executive  order  which  established  Novem- 
ber 1,  1951,  as  the  maximum  rent  date  and  January 
14,  1952,  as  the  effective  date  (17  Federal  Register 
403). 


It  was  conceded  by  the  appellees  at  the  trial  of 
this  action  that  the  lease  involved  here  was  subject 
to  rent  control  pursuant  to  the  provisions  of  Section 
39(c)  of  Rent  Regulation  1,  Housing  Rent  Regula- 
tion (16  Federal  Register  12,879  et  seq.)  (Tr.  63). 

Insofar  as  concerns  the  establishment  of  the  lawful 
maximum  rent,  the  amounts  of  money  paid  and  re- 
ceived as  rent,  and  the  amount  of  overcharges — the 
facts  in  this  case  are  not  in  dispute.  They  are  admit- 
ted by  the  pleadings,  or  by  the  defendants'  admissions 
on  file  in  response  to  requests  for  admissions  under 
Rule  36,  were  stipulated  at  the  trial  or,  in  one  or  two 
respects,  were  established  by  uncontradicted  and  un- 
questioned evidence  admitted  at  trial.  Briefly  stated 
they  are  as  follows: 

On  December  31,  1951,  the  appellant,  as  lessee,  en- 
tered into  a  lease  with  the  appellees  as  lessors  (Plain- 
tiff's Exhibit  No.  1).  (A  copy  of  this  lease  is  at- 
tached to  the  defendants'  answer  and  appears  in  the 
printed  record  at  Tr.  12  et  seq.)  This  lease  is  the 
master  lease  or  underlying  lease  of  certain  motel 
premises  (Tr.  72).  The  premises  were  not  rented  on 
the  maximum  rent  date,  November  1,  1951,  were,  in 
fact,  under  course  of  construction  at  that  time,  and 
were  first  rented  under  the  lease  above  referred  to 
(Tr.  65;  Tr.  87,  88;  Request  for  admission  No.  2,  Tr. 
37,  admitted  by  answer  to  request  for  admissions,  Tr. 
38). 

The  lease  provided  by  its  terms  for  varying 
amounts  of  rental  during  the  leasehold  term.  For  the 
first  two  months,  January  1,  1952,  to  February  29, 


1952,  the  rent  was  fixed  at  the  amount  of  gross  re- 
ceipts from  the  operation  of  the  demised  premises  by 
the  lessee,  less  Five  Hundred  and  00/100  Dollars 
($500.00)  per  month;  for  the  period  March  1,  1952, 
to  and  including  September  30,  1952,  the  rent  was 
fixed  at  the  amount  of  gross  receipts  less  Five  Hun- 
dred and  00/100  Dollars  ($500.00)  or  Two  Thousand 
and  00/100  Dollars  ($2,000.00),  whichever  amount 
was  the  higher;  for  the  period  subsequent  to  October 
1,  1952,  the  rent  was  fixed  at  Three  Thousand  and 
00/100  Dollars  ($3,000.00)  per  month  (Plaintiff's  Ex- 
hibit 1;  Tr.  13).  Inasmuch  as  the  appellant's  tenancy 
terminated  on  October  1,  1952  (Tr.  78)  and  this  ac- 
tion involves  only  matters  prior  to  that  time,  the 
Three  Thousand  and  00/100  Dollars  ($3,000.00)  per 
month  provision  in  the  lease  has  no  direct  bearing  on 
any  issue  here. 

For  the  month  of  January,  1952,  the  gross  receipts 
from  the  operation  of  the  motel  business  by  the  ap- 
pellant were  less  than  Five  Hundred  and  00/100 
Dollars  ($500.00)  (Plaintiff's  Exhibits  No.  2  and  No. 
3)  and  no  rent  was  paid  for  the  month  of  January 
(Tr.  73).  For  the  month  of  February,  1952,  the  gross 
receipts  from  the  operation  of  the  motel  business  by 
the  appellant  were  Six  Hundred  and  Fifty-Six  and 
00/100  Dollars  ($656.00)  which  should  have  produced 
a  rental  payment  of  One  Himdred  Fifty-Six  and 
00/100  Dollars  ($156.00)  for  the  month  of  February 
in  accordance  with  the  formula  provided  for  by  the 
lease.  However,  apparently  by  reason  of  mathematical 
miscalculation,   the   rent  paid   for  February   was   a 


slightly  higher  amount,  namely  One  Hundred  and 
Seventy-Five  and  00/100  Dollars  ($175.00)  (Tr.  89, 
90;  Tr.  65,  66).  This  was  the  first  money  actually  paid 
as  rent  for  the  premises  (Tr.  90). 

Subsequently,  for  each  of  the  months  of  March, 
April  and  May,  1952,  the  appellant  paid  and  the  ap- 
pellees received  the  sum  of  Two  Thousand  and  00/100 
Dollars  ($2,000.00)  as  rent  for  the  premises.  This  is 
alleged  in  the  complaint  (Tr.  5)  ;  it  is  admitted  in  the 
answer  that  the  appellees  received  said  sums  as  rent 
(Tr.  10)  ;  it  was  stipulated  at  the  trial  that  the  said 
sums  were  received  as  rent  for  the  housing  accom- 
modations in  question  and  that  said  sums  were  re- 
ceived as  rent  for  the  monthly  periods  alleged  (Tr. 
64). 

It  is  the  appellant's  contention  that  the  maximum 
lawful  rent  for  the  subject  housing  accommodations 
was  the  ''first  rent"  and  that  such  "first  rent"  was 
the  formula:  gross  receipts  less  Five  Himdred  and 
00/100  Dollars  ($500.00).  The  gross  receipts  for  the 
months  of  March,  April  and  May,  1952,  were,  re- 
spectively. Nine  Hundred  Forty-Four  and  00/100 
Dollars  ($944.00),  One  Thousand  Two  Hundred 
Sixty-Two  and  50/100  Dollars  ($1,262.50)  and  Two 
Thousand  Four  Hundred  Sixty- Two  and  00/100  Dol- 
lars ($2,462.00)  (Plaintiff's  Exhibits  No.  2  and  No. 
3).  Applying  the  formula,  the  lawful  maximum  rent 
for  the  month  of  March,  1952,  was  Four  Hundred 
Forty-Four  and  00/100  Dollars  ($444.00),  for  the 
month  of  April,  1952,  was  Seven  Hundred  Sixty- 
Two  and  50/100  Dollars  ($762.50)  and  for  the  month 


of  May,  1952,  was  One  Thousand  Nine  Hundred 
Sixty-Two  and  00/100  Dollars  ($1,962.00).  Inasmuch 
as  the  rent  paid  for  each  of  those  months  Avas  Two- 
Thousand  and  00/100  Dollars  ($2,000.00)  the  result- 
ing claimed  single  overcharges  were  One  Thousand 
Five  Hundred  Fifty  -  Six  and  00/100  Dollars 
($1,556.00),  One  Thousand  Two  Hundred  Thirty- 
Seven  and  50/100  Dollars  ($1,237.50)  and  Thirty- 
Eight  and  00/100  Dollars  ($38.00)  for  the  months  of 
March,  April  and  May,  1952,  respectively;  and  the 
total  claimed  single  overcharges  for  that  period  were 
Two  Thousand  Eight  Hundred  Thirty-One  and 
50/100  Dollars  ($2,831.50). 

At  no  time  prior  to  October  1,  1952,  was  any 
administrative  order  made  or  issued  fixing,  increasing 
or  otherwise  adjusting  the  maximiun  rent  allowable 
for  the  leased  premises  (Tr.  79,  80;  Request  for  Ad- 
mission No.  6,  Tr.  37,  admitted  by  Answer  to  Re- 
quest, Tr.  39). 

The  facts,  as  above  set  forth,  bearing  on  the  issue 
of  the  maximum  lawful  rent  and  the  amount  of 
single  overcharges  are  not  in  dispute  between  the 
parties. 

2.    Treble  Damages. 

In  view  of  the  judgment  denying  recovery  of  any 
overcharges,  it  was  not  necessary  for  the  trial  court  to 
pass  upon  the  issue  of  treble  damages.  However,  in 
response  to  the  plaintiff's  complaint  for  treble  dam- 
ages, the  defendants  pleaded  a  defense  of  ''good 
faith"  (Tr.  11)  and  later  were  permitted  an  amend- 


ment  to  plead  that  the  overcharge,  if  any,  was  not 
willful  or  the  result  of  failure  to  take  proper  pre- 
cautions (Tr.  68). 

In  this  connection  the  evidence  is  that  the  appel- 
lees were  advised  by  their  attorneys  in  December, 
1951,  at  the  time  the  lease  was  being  drafted,  that 
the  premises  were  not  subject  to  rent  control  (Tr.  75, 
92,  93).  (The  fact  is  that  this  was  sound  advice — 
the  premises  were  not  under  control  at  that  time.) 
The  appellees  made  no  further  inquiries  about  the 
matter  until  late  May  or  early  June,  1952,  when  they 
first  consulted  the  Area  Rent  Office  in  Hayward  (Tr. 
82,  83,  93).  This  failure  to  make  inquiry  for  approxi- 
mately six  months  was  despite  the  fact  that  the  ap- 
pellee Gabrielson  knew  in  February,  1952,  that  Parks 
Air  Force  Base,  in  the  vicinity  of  the  motel,  was 
being  reactivated  and  there  were  articles  in  the 
papers  dealing  with  the  possibility  of  rent  control 
being  re-established  in  that  area  (Tr.  108,  109). 


SPECIFICATION  OF  ERRORS. 

1.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows : 

"On  December  31,  1951,  the  defendants,  as  lessors, 
entered  into  a  written  lease  with  the  plaintiff,  as 
lessee,  under  the  terms  and  provisions  of  which  the 
plaintiff  leased  from  the  defendants  the  said  premises 
commonly  known  and  designated  as  the  El  Rancho 
Santa  Rita  Motel  for  a  term  of  three  years  to  com- 
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mence  January  1,  1952.  The  said  premises  which  were 
the  subject  of  said  lease  were  not  rented  at  any  time 
prior  to  December  31,  1951.  Said  premises  were  hous- 
ing accommodations." 

2.  The  trial  court  erred  in  failing  to  find  that  the 
appellant  remained  in  possession  of  said  premises  as 
the  tenant  of  appellees  continuously  from  January  14, 
1952,  to  and  until  September  30,  1952. 

3.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows: 

' '  Under  the  terms  of  the  said  lease  executed  by  and 
between  the  defendants  and  the  plaintiff,  the  plain- 
tiff agreed  to  pay  as  rental  for  each  of  the  first  two 
months  of  the  term — namely,  for  the  months  of  Janu- 
ary and  February,  1952 — the  gross  receipts  from  the 
plaintiff's  operation  of  the  said  premises  as  a  motel 
or  motor  court  less  the  siun  of  Five  Hundred  and 
00/100  Dollars  ($500.00)  each  month.  Under  the  terms 
of  said  lease,  the  plaintiff  agreed  to  pay  as  rental  for 
each  of  the  months  of  March  through  September, 
1952,  his  gross  receipts  as  aforesaid  less  the  sum  of 
Five  Hundred  and  00/100  Dollars  ($500.00),  or  the 
simi  of  Two  Thousand  and  00/100  Dollars  ($2,000.00) 
whichever  was  the  greater  amount.  The  plaintiff  oper- 
ated said  premises  as  a  motel  or  motor  court  from  Jan- 
uary 14,  1952,  until  September  30,  1952.  In  the  month 
of  January,  1952,  the  gross  receipts  from  the  operation 
of  the  said  premises  by  the  plaintiff  were  less  than 
Five  Hundred  and  00/100  Dollars  ($500.00)  and  no 
rent  was  paid  for  that  month.  In  the  month  of  Febru- 


ary,  1952,  the  gross  receipts  from  the  operation  of 
said  premises  by  the  plaintiff  were  Six  Hundred 
Fifty-Six  and  00/100  Dollars  ($656.00)  and  for  the 
month  of  February,  1952,  the  plaintiff  paid  to  the 
defendants  the  sum  of  One  Hundred  Seventy-Five 
and  00/100  Dollars  ($175.00)  as  and  for  rent  for  said 
premises,  there  being  a  small  overpayment  of  the 
rent  payable  under  the  lease  arising  out  of  mathe- 
matical mistake  or  miscalculation." 

4.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows: 

**At  no  time  prior  to  October  1,  1952,  did  the  Direc- 
tor of  Rent  Stabilization,  or  the  Area  Rent  Director 
of  the  Defense-Rental  Area  of  Southern  Alameda 
County,  or  any  other  person  or  persons  appointed  or 
designated  by  the  Director  of  Rent  Stabilization  to 
carry  out  any  of  the  duties  delegated  to  him  pursuant 
to  the  Housing  and  Rent  Act  of  1947,  as  amended, 
make  or  issue  an  order  fixing,  increasing  or  otherwise 
adjusting  the  maximum  rent  allowable  for  the  said 
premises  which  were  the  subject  of  said  lease  be- 
tween the  defendants  and  the  plaintiff." 

5.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows: 

''Under  the  terms  and  provisions  of  the  said  lease 
between  the  defendants  and  the  plaintiff,  the  plain- 
tiff, as  tenant,  had  no  power  to  cancel  or  otherwise 
terminate  the  said  lease  prior  to  October  1,  1952." 

6.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows: 
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'^All  of  the  individual  housing  accommodations  in 
the  said  premises  so  leased  by  the  defendants  to  the 
plaintiff,  consisting  of  individual  rooms  and  units  in 
a  motor  court  or  motel,  were  controlled  housing  ac- 
commodations and  were  subject  to  the  provisions  of 
Rent  Regulation  2." 

7.  The  trial  court  erred  in  failing  to  find  as  fol- 
lows: 

"The  gross  receipts  from  the  plaintiff's  operation 
of  the  said  leased  premises  as  a  motor  court  or  motel 
were  as  follows:  During  the  month  of  March,  1952, 
the  sum  of  Nine  Hundred  Forty-Four  and  00/100 
Dollars  ($944.00)  ;  during  the  month  of  April,  1952, 
the  sum  of  One  Thousand  Two  Hundred  Sixty- Two 
and  50/100  Dollars  ($1,262.50) ;  during  the  month  of 
May,  1952,  the  sum  of  Two  Thousand  Four  Hundred 
Sixty-Two  and  00/100  Dollars  ($2,462.00)  ;  during  the 
months  of  June  through  August,  1952,  gross  receipts 
in  each  month  were  not  less  than  Two  Thousand  Five 
Hundred  and  00/100  Dollars  ($2,500.00).  Within  one 
year  immediately  prior  to  the  commencement  of  this 
action  the  defendants  demanded,  accepted  and  re- 
ceived from  the  plaintiff  as  rent  for  the  said  housing 
accommodations  leased  from  the  defendants  to  the 
plaintiff  the  following  sums:  The  sum  of  Two  Thou- 
sand and  00/100  Dollars  ($2,000.00)  as  and  for  rent 
for  the  month  of  March,  1952 ;  the  sum  of  Two  Thou- 
sand and  00/100  Dollars  ($2,000.00)  as  and  for  rent 
for  the  month  of  April,  1952;  the  sum  of  Two  Thou- 
sand and  00/100  Dollars  ($2,000.00)  as  and  for  rent 
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for  the  month  of  May,  1952;  the  sum  of  Two  Thou- 
sand Pour  Hundred  Thirty-Three  and  00/100  Dollars 
($2,433.00)  as  and  for  rent  for  the  month  of  June, 
1952;  the  sum  of  Two  Thousand  and  00/100  Dollars 
($2,000.00)  as  and  for  rent  for  the  month  of  July, 
1952;  and  the  sum  of  Two  Thousand  One  Hundred 
Forty-Five  and  00/100  Dollars  ($2,145.00)  as  and  for 
rent  for  the  month  of  August,  1952." 

8.  The  trial  court  erred  in  failing  to  find  that  the 
appellant  has  been  required  to  employ  and  has  em- 
ployed counsel  to  institute,  maintain  and  prosecute 
this  action  against  the  appellees  and,  further,  in  fail- 
ing to  find  what  amount  would  constitute  reasonable 
attorneys'  fees  for  the  services  performed  by  such 
counsel. 

9.  The  trial  court  erred  in  finding  (Tr.  56)  as 
follows : 

'^  Defendants  believed  that  their  Master  Lease  with 
plaintiff  was  not  subject  to  rent  control.  Defendants 
did  not  learn  that  they  were  required  to  register  the 
premises  with  the  Office  of  Rent  Control  until  May, 
1952.  At  that  time,  they  requested  of  the  Area  Rent 
Director  that  he  decontrol  the  premises  or  fix  a  fair 
rental.  This  he  sought  to  do  under  Rent  Regulation 
1,  Section  166.  The  Rent  Director  failed  to  win  ap- 
proval of  a  decontrol  recommendation  and  he  did  not 
establish  a  maximum  rent.  The  Advisory  Board  in 
Alameda  County  informed  the  Rent  Director  that 
there  were  no  comparable  housing  accommodations  in 
the  area  to  serve  as  a  yardstick  for  fixing  maximiun 
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rent.  Controls  expired  during  this  period  and  there- 
fore no  maximum  rent  was  ever  fixed  for  said  pre- 
mises. ' ' 

Such  finding  was  erroneous  because,  insofar  as  it 
purports  to  bear  upon  the  issue  of  treble  damage,  it 
is  insufficient  to  establish  absence  of  willfulness  or 
the  taking  of  practicable  precautions  against  the  oc- 
currence of  the  overcharge;  and,  insofar  as  it  pur- 
ports to  apply  the  provisions  of  Section  166  of  Rent 
Regulation  1  to  the  matters  here  involved,  it  pro- 
ceeds from  a  misapprehension  of  the  applicable  law. 
Section  166  being  entirely  inapplicable  to  a  deter- 
mination of  the  maximum  lawful  rent. 

10.  The  trial  court  erred  in  concluding  (Tr.  56)  that 
the  maximiun  rental  not  having  been  declared  or  fixed 
in  the  first  instance  either  by  administrative  process 
or  judicial  decree,  any  action  fixing  a  maximum 
rental  of  an  amount  less  than  that  called  for  in  the 
lease  would  result  in  retroactive  procedure  wherein 
appellant  would  receive  an  unwarranted  refund. 

Such  conclusion  is  erroneous  in  that  the  maximum 
lawful  rent  was  fixed  by  the  applicable  rent  regula- 
tion, it  being  the  proper  function  of  the  court,  on  the 
basis  of  the  facts  admitted  and  in  evidence,  to  deter- 
mine and  conclude  what  that  maximum  lawful  rent 
was. 

11.  The  trial  court  erred  in  concluding  (Tr.  57) 
that  the  appellees  w^ere  entitled  to  judgment  against 
the  appellant. 
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12.  The  trial  court  erred  in  failing  to  conclude  that 
it  had  jurisdiction  of  the  subject  matter  of  this  ac- 
tion and  of  the  parties  hereto. 

13.  The  trial  court  erred  in  failing  to  conclude  that 
the  housing  accommodations  leased  by  the  appellees 
to  the  appellant  were  controlled  housing  accommoda- 
tions within  the  meaning  of  Rent  Regulation  1  (Hous- 
ing Rent  Regulation)  issued  pursuant  to  the  Housing 
and  Rent  Act  of  1947,  as  amended. 

14.  The  trial  court  erred  in  failing  to  conclude  that, 
at  all  times  between  January  14,  1952,  and  September 
30,  1952,  the  maximum  lawful  monthly  rent  for  the 
said  premises  leased  by  the  appellees  to  the  ax^pellant 
was  the  sum  computed  each  month  by  taking  the 
gross  receipts  from  the  appellant's  operation  of  a 
motor  court  or  motel  on  the  leased  premises  and  de- 
ducting therefrom  the  sum  of  Five  Hundred  and 
00/100  Dollars  ($500.00). 

15.  The  trial  court  erred  in  failing  to  conclude  that 
the  amounts  demanded,  accepted  and  received  by  the 
appellees  from  the  appellant  as  and  for  rent  for  said 
premises  exceeded  the  maximum  lawful  rent  for  said 
premises  in  the  amount  of  One  Thousand  Five  Hun- 
dred Fifty-Six  and  00/100  Dollars  ($1,556.00)  for 
the  month  of  March,  1952,  in  the  amount  of  One 
Thousand  Two  Hundred  Thirty-Seven  and  50/100 
Dollars  ($1,237.50)  for  the  month  of  April,  1952,  and 
the  amount  of  Thirty-Eight  and  00/100  Dollars 
($38.00)  for  the  month  of  May,  1952. 
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16.  The  trial  court  erred  in  failing  to  conclude  that 
the  appellant  was  entitled  to  recover  from  the  ap- 
pellees three  times  the  amount  of  single  overcharges  of 
rent  and,  in  addition  thereto,  a  reasonable  sum  as  at- 
torneys' fees. 

17.  The  evidence  does  not  support  or  sustain  the 
landings  of  fact  and  conclusions  of  law,  as  aforesaid. 

18.  The  findings  of  fact  do  not  support  or  sustain 
the  conclusions  of  law. 

19.  The  findings  of  fact  and  conclusions  of  law  do 
not  support  or  sustain  the  judgment  herein. 

20.  The  trial  court  erred  in  ordering,  adjudging 
and  decreeing  that  appellant  take  nothing  by  this 
action  and  that  the  appellees  be  awarded  their  costs 
herein. 


ARGUMENT. 

1.  THE  UNDERLYING  LEASE  BETWEEN  THE  APPELLANT  AND 
THE  APPELLEES  WAS  SUBJECT  TO  CONTROL  UNDER  THE 
PROVISIONS  OF  RENT  REGULATION  1,  HOUSING  RENT 
REGULATION. 

It  was  stipulated  at  the  time  of  trial  that  the  under- 
lying lease  between  the  plaintiff  and  defendants  was 
subject  to  control  pursuant  to  the  provisions  of  Sec- 
tion 39(c)  of  Rent  Regulations  1  (Tr.  63). 
Section  39(c)  provides: 

"This  regulation  does  apply  to  an  underlying 
lease  of  any  entire  structure  or  premises  which 
was  entered  into  after  the  maximum  rent  date 
and  prior  to  the  effective  date  of  the  regulation 
while  such  lease  remains  in  force  with  no  power 
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in  the  tenant  to  cancel  or  otherwise  terminate  the 
lease,  unless  all  of  the  housing  accommodations  in 
such  structure  are  exempt  or  decontrolled  under 
the  provisions  of  sections  36  to  58  and  are  not 
subject  to  the  provisions  of  Rent  Regulation  2." 

The  lease  here  involved  was  entered  into  on  Decem- 
ber 31,  1951  (Plaintiff's  Exhibit  No.  1)  which  was 
after  the  maximum  rent  date  (November  1,  1951)  and 
prior  to  the  effective  date  (January  14,  1952)  ;  the 
maximum  rent  date  and  the  effective  date  were  so 
fixed  in  the  order  bringing  Southern  Alameda  County 
Defense  Rental  Area  under  control  (17  Federal  Regis- 
ter 403,  January  12,  1952)  ;  during  the  period  in  ques- 
tion the  tenant  had  no  power  to  cancel  or  terminate 
the  lease  (Plaintiff's  Exhibit  No.  1,  Tr.  15)  ;  the  hous- 
ing accommodations  in  the  structure  were  not  exempt 
or  decontrolled  and  were  subject  to  the  provisions  of 
Rent  Regulation  2. 


2.    THE  MAXIMUM  RENT  FOR  THE  PREMISES  WAS  FIXED 
BY  SECTION  93  OF  RENT  REGULATION  1. 

The  rent  regulations  are  clear  and  explicit.  For 
housing  accommodations  in  a  defense-rental  area  not 
under  control  on  September  19,  1951,  the  maximum 
rents  are  fixed  by  Sections  91-99  inc.  of  Rent  Regula- 
tion 1.  Section  93  applies  to  the  instant  situation.  It 
provides : 

"For  housing  accommodations  not  rented  on 
the  maximum  rent  date  which  are  rented  after 
the  maximum  rent  date,  the  maximum  rent  shall 
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be  the  first  rent  for  such  accommodations  after 
the  maximmn  rent  date  *  *  *" 

The  housing  accommodations  here  involved  were  not 
rented  on  the  maximum  rent  date  (Tr.  65)  construc- 
tion of  them  was  not  completed  until  after  that  date 
(Tr.  87)  ;  they  were  first  rented  after  the  maximum 
rent  date.  Consequently  the  maximum  rent  is  the  first 
reyit  for  such  accommodations. 

The  fact  that  the  lease  provides  for  varying  rent  at 
other  times  during  the  term  of  the  lease  does  not  af- 
fect the  situation.  The  basic  prohibition  against  col- 
lecting excessive  rent  is  contained  in  Section  71  of 
Rent  Regulation  1,  which  prohibits  the  receipt  of  rent 
in  excess  of  the  maximum  lawful  rent  '^  regardless  of 
any  *  *  *  lease  *  *  *  heretofore  or  hereafter  entered  into 
*  *  *  "  (Emphasis  ours).  It  should  further  be  noted 
that  Section  130  expressly  contemplates  a  situation 
where  there  may  be  varying  rents  under  a  lease.  One 
of  the  grounds  upon  which  the  landlord  may  petition 
for  an  adjustment  of  rent  is  stated  as  follows: 

"Sec.  130.  Varying  rents.  The  rent  on  the  date 
determining  the  maximum  rent  was  established  by 
a  lease  or  other  rental  agreement  which  provided 
for  a  higher  rent  as  other  periods  during  the  term 
of  such  lease  or  agreement." 

It  is  clear  that  the  provision  in  a  lease  for  varying 
rents  does  not  affect  the  establishment  of  the  first 
rent  as  the  maximum  rent.  It  simply  permits  an  ap- 
plication for  adjustment.  It  is  admitted  that  no  appli- 
cation for  adjustment  was  made  and  no  order  adjust- 
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ing  maximum  rent  was  ever  issued  (Defendants'  An- 
swer to  Request  for  Admissions  No.  6  and  No.  7,  Tr. 
37,  39;  Tr.  79,  110). 

That  the  first  rent  is  the  maximum  lawful  rent 
would  appear  to  be  so  evident  from  the  plain  language 
of  the  regulation  as  to  beggar  argument. 


3.    THE  FIRST  RENT  WAS  GROSS  RECEIPTS  LESS  FIVE 
HUNDRED  AND  00/100  DOLLARS  ($500.00). 

The  maximum  lawful  rent,  as  established  by  Section 
93,  is  the  first  rent.  What  is  the  first  rent? 

In  the  language  of  the  lease  which  is  in  evidence 
(Plaintiff's  Exhibit  1)  the  first  rent  payable  by  the 
lessee  was  to  be  computed  as  follows: 

"From  the  commencement  hereof,  to  and  in- 
cluding the  29th  day  of  February,  1952,  Lessee 
shall  pay  over  to  Lessor  each  month  as  rent  under 
this  lease,  the  whole  amount  of  the  gross  receipts 
from  said  operation  on  the  demised  premises,  less 

Five  Hundred  Dollars  ($500.00)  per  month  only 
*  *  *  n 

Pursuant  to  that  provision  of  the  lease  (Tr.  13) 
the  lessee  paid  no  rent  to  the  lessors  for  the  month 
of  January,  1952  (Tr.  73),  because  the  gross  receipts 
were  less  than  Five  Hundred  and  00/100  Dollars 
($500.00)  (Plaintiff's  Exhibits  No.  2  and  No.  3) ;  for 
the  month  of  February  the  lessee  paid  to  the  lessors 
the  sum  of  One  Hundred  Seventy-Five  and  00/100 
Dollars  ($175.00)  as  rent  (Tr.  89,  90).  Gross  receipts 
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less  Five  Hundred  and  00/100  Dollars  ($500.00) 
would  have  actually  produced  a  rental  of  One  Hun- 
dred Fifty-SLx  and  00/100  Dollars  ($156.00),  accord- 
ing to  the  evidence  of  gross  receipts  admitted  at  trial 
(Plaintiff's  Exhibits  No.  2  and  No.  3).  The  small  dif- 
ference between  One  Hundred  Fifty-Six  and  00/100 
Dollars  ($156.00)  and  One  Hundred  Seventy-Five 
and  00/100  Dollars  ($175.00)  actually  paid  apparently 
resulted  from  some  mathematical  miscalculation. 

No  case  has  come  to  our  attention  in  which  the 
courts  have  had  occasion  to  consider  the  meaning  of 
the  term  "first  rent"  under  circumstances  similar  to 
those  here  involved.  However  the  same  type  of  situa- 
tion, involving  the  computation  of  rent  on  the  basis 
of  a  percentage  of  gross  receipts,  was  the  subject  of 
official  interpretation  by  the  Office  of  Price  Adminis- 
tration in  the  early  days  of  rent  control.  Although 
that  interpretation  deals  with  a  percentage  lease,  the 
concept  of  gross  receipts  less  a  fixed  sum  is  not  so  dif- 
ferent as  to  warrant  different  treatment  or  considera- 
tion. In  either  case  there  is  a  formula  involved  for 
determining  the  maximum  lawful  rent;  the  maximum 
lawful  rent  is  the  formula  itself,  and  not  a  definite 
amount  in  dollars;  in  the  one  case  the  maximum  law- 
ful rent  is  that  percentage  of  gross  receipts  provided 
for  on  the  maximum  rent  date,  in  the  other  case  the 
maximum  lawful  rent  is  the  formula  of  gross  re- 
ceipts less  a  fixed  sum  provided  for  on  the  maximum 
rent  date.  While  the  dollar  amount  of  rent  may  fluc- 
tuate, in  either  case,  depending  on  the  amount  of  gross 
receipts,  the  formula  in  effect  on  the  maximum  rent 
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date  remains  the  standard  by  which  the  allowable 
rent  is  computed. 

The  official  interpretation  referred  to  is  as  follows : 
'*1.  A  written  lease  of  a  hotel  structure,  in  ef- 
fect on  the  maximum  rent  date,  provides  for  rent 
based  on  a  percentage  of  the  gross  receipts  from 
the  operation  of  the  hotel  by  the  tenant.  On  April 
1,  1941,  the  maximiun  rent  date,  the  rent  payable 
for  the  month  in  which  the  maximum  rent  date 
falls  amounts  to  $150.00.  Under  the  same  lease 
the  average  monthly  rent  for  1941  amounts  to 
$450.00. 

Section  4  does  not  require  that  the  rent  he  a 
definite  amount  in  dollars.  In  a  case  where  on  the 
maximum  rent  date  the  tenant  of  a  hotel  struc- 
ture or  of  a  rooming  house  was  obligated  under  a 
lease  then  in  effect  to  pay  a  percentage  of  the 
gross  receipts  from  the  business  conducted  by  the 
tenant  in  the  structure,  while  that  percentage  can- 
not be  increased,  the  actual  dollar  amount  paid 
by  the  tenant  to  the  landlord  may  fluctuate.  This 
rental  provision  in  the  lease,  if  it  was  in  effect 
on  the  maximum  rent  date,  establishes  the  maxi- 
mum rent."  (Emphasis  ours.) 

(O.P.A.  Interpretation  M.R.-I.  issued  July  7, 
1942;  revised  May  15,  1943 — Pike  and  Fischer, 
O.P.A.  Service,  Vol.  8,  page  200:1115.) 

(Official  interpretations  of  the  Office  of  Price  Ad- 
ministration have  been  adopted  and  confirmed 
successively  by  the  Office  of  Temporary  Controls 
(11  Federal  Register  14,  704)  the  Office  of  Hous- 
ing Expediter  (12  Federal  Register  2987)  and  the 
Office  of  Rent  Stabilization  (16  Federal  Register 
7631).) 
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In  the  instant  case  the  first  rent  provided  to  be 
paid  by  the  appellant  to  the  appellees  under  the  lease 
was  gross  receipts  less  the  sum  of  Five  Hundred  and 
00/100  Dollars  ($500.00)  (Plaintiff's  Exhibit  No.  1; 
Tr.  13).  This  rental  provision  in  the  lease  established 
the  maximum  rent.  The  collection  of  a  minimum  of 
Two  Thousand  and  00/100  Dollars  ($2,000.00)  per 
month  for  the  months  of  March,  April  and  May,  1952, 
constituted  an  overcharge  to  the  extent  that  such  sums 
exceeded  gross  receipts  less  Five  Hundred  and  00/100 
Dollars   ($500.00). 


4.  IT  IS  THE  PROVINCE  OF  THE  COURT  TO  DETERMINE  THE 
MAXIMUM  RENT  UNDER  ALL  THE  FACTS,  APPLYING  THE 
STATUTE  AND  THE  REGULATIONS,  AND  NO  ADMINISTRA- 
TIVE ACTION  PURSUANT  TO  SECTION  166  OF  THE  HOUS- 
ING RENT  REGULATION  IS  REQUIRED. 

In  the  instant  case  the  trial  court  concluded  that, 
the  maximum  rental  not  having  been  declared  or  fixed 
in  the  first  instance,  either  by  administrative  process 
or  judicial  decree,  any  action  fixing  a  maximum  rental 
of  an  amount  less  than  that  called  for  in  the  rental 
clause  of  the  lease  would,  in  effect,  result  in  retro- 
active procedure  wherein  appellant  would  receive  an 
unwarranted  refund  (Tr.  56).  Apparently  this  con- 
clusion was  responsive  to  the  finding  that  the  Rent 
Director  did  not  establish  a  maximum  rent  for  the 
premises  pursuant  to  Section  166  of  Rent  Regulation 
1  (Tr.  56).  • 
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Both  the  finding  and  the  conclusion  proceed  from  a 
misapprehension  as  to  the  applicable  law.  There  isn't 
any  question  of  ''fixing"  a  maximum  rent  by  means  of 
this  action.  The  function  and  province  of  the  court  is 
to  determine  what  the  maximum  rent  was  during  the 
period  in  question,  applying  the  applicable  statutes 
and  regulations  to  the  facts. 

Section  166  of  the  Housing  Rent  Regulation  has  no 
applicability  whatsoever.  This  section,  in  pertinent 
part,  provides  as  follows: 

"Sec.  166.  Orders  where  facts  are  in  dispute,  in 
doubt,  or  not  known.  If  the  maximum  rent,  or  any 
other  fact  necessary  to  the  determination  of  the 
maximum  rent  *  *  *  is  in  dispute  between  the 
landlord  and  the  tenant,  or  is  in  doubt,  or  is  not 
known,  the  Director  at  any  time  on  his  own  initi- 
ative, may  enter  an  order  fixing  the  maximum 
rent  by  determining  such  fact  *  *  *  If  the  Direc- 
tor is  miable  to  ascertain  such  fact,  or  facts,  he 
shall  enter  the  order  on  the  basis  of  the  rent 
which  he  finds  was  generally  prevailing  in  the 
defense-rental  area  for  comparable  housing  ac- 
commodations on  the  maximiun  rent  date.  *  *  *  " 

If  the  Rent  Director  had  fixed  the  maximum  rent 
pursuant  to  Section  166,  then  the  section  and  any  de- 
termination made  pursuant  thereto  would  have  been 
relevant.  But,  in  this  case,  no  order  fixing  maximum 
rent  was  ever  made  pursuant  to  Section  166  (Tr.  79, 
80,  110,  123;  Request  for  Admission  No.  6,  Tr.  37, 
admitted  by  Answer  to  Request,  Tr.  39).  Consequently 
it  becomes  the  province  of  the  court  to  determine  what 
the  maximum  rent  was. 
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This  is  fully  considered  and,  we  respectfully  submit, 
determined  in  every  respect  in  accord  with  the  appel- 
lant's contentions  in  a  well-reasoned  opinion  by  Chief 
Judge  Magruder  in  United  States  v.  MoCrillis,  1st 
Cir.  1952,  200  F2  884.  The  court  considers  at  some 
length  the  matter  of  section  166  as  it  affects  the  juris- 
diction and  the  function  of  the  courts. 

That  was  an  action  for  restitution,  damages  and 
injunctive  relief  brought  under  the  Housing  and  Rent 
Act  of  1947.  Because  the  premises  had  been  controlled 
under  the  Emergency  Price  Control  Act  of  1942,  the 
maximum  rent  under  the  1947  Act  was  the  rent  in 
effect  on  the  ''freeze  date"  March  1, 1942.  There  was  a 
dispute  as  to  what  that  rent  actually  was.  The  land- 
lord had  registered  the  maximum  rent  as  being  $35.00 
per  month.  At  the  time  of  such  registration,  in  1942, 
the  tenant  was  one  Imhoff.  In  June  1943  Imhoff  was 
succeeded  as  a  tenant  by  one  Fleming  who  agreed  to 
pay  $35.00  per  month  and,  in  addition,  incur  the  ex- 
pense of  certain  repairs.  Subsequent  to  the  enactment 
of  the  Housing  and  Rent  Act  of  1947,  the  defendant 
rented  to  one  Appleby  at  $50.00  per  month  and  later, 
from  Jime  1,  1948,  to  Jmie  1,  1949,  to  one  Bolin  at 
$65.00  per  month.  This  action  is  based  on  the  alleged 
overcharges  arising  out  of  the  Bolin  tenancy.  The  land- 
lord's defense  was  that  the  rent  received  from  Imhoff 
on  the  freeze  date  in  1942  was  actually  $65.00  per 
month  (despite  the  registration  of  the  rent  at  $35.00), 
and  consequently  the  lawful  maximum  was  $65.00  per 
month. 
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Subsequent  to  June  1,  1949,  but  prior  to  the  com- 
mencement of  the  action,  tlie  area  rent  director  pur- 
ported to  make  an  order  determining  maximttm  rent, 
which  order  was  premised  upon  section  166  (14  FR 
5718,  sec.  825.5(d)).  The  area  rent  director  found  that 
the  rent  actually  paid  on  the  freeze  date  was  only 
$35.00  and  fixed  the  maximum  rent  at  that  amount 
retroactive  to  July  1,  1947. 

The  court  concluded,  however,  that  the  order  of  the 
rent  director  was  invalid  for  failure  to  give  notice  of 
the  proceedings  to  the  landlord  and  because,  in  any 
event,  such  an  order  could  not  be  given  retroactive 
effect. 

There  is  no  hesitancy  in  affirming  the  right  of  the 
courts  to  determine  the  facts  which  establish  the  maxi- 
mum rent.  The  court  says,  at  p.  890: 

''For  cases  where  there  is  a  dispute  or  doubt 
as  to  the  fact  necessary  to  the  determination  of 
a  maximimi  rent,  we  can  see  that  it  was  an  ap- 
propriate exercise  of  the  regulatory  power,  in  aid 
of  the  orderly  administration  of  the  Act,  for  the 
Housing  Expediter  to  provide,  after  notice  and 
hearing,  for  the  administrative  determination  of 
such  doubtful  or  disputed  fact,  so  as  definitely  to 
fix  the  maximiun  rent,  for  the  future,  in  accordance 
with  that  determination.  Once  a  maximum  rent 
has  thus  been  validly  established,  the  landlord 
has  got  to  observe  it,  and  in  an  enforcement  suit 
based  upon  alleged  subsequent  overcharges  the 
landlord  cannot  go  back  of  the  order  and  get  a 
trial  de  novo  on  the  disputed  fact. 
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But  when  the  tenant  Bolin  complained  to  the 
area  rent  office  in  May,  1949,  the  appellees  had 
either  demanded  and  received  an  amount  in  ex- 
cess of  the  maximum  rent  during  the  preceding 
periods,  or  they  had  not.  That  depended  upon 
whether  the  rent  on  the  freeze  date  was  $35,  or 
$65  per  month.  The  Act  itself  fixed  the  maximum 
rent  from  and  after  July  1,  1947,  continuing 
through  the  period  of  alleged  violations  here  in- 
volved. If  issues  of  fact  sJwuld  arise  as  to  wJmt 
rent  was  being  charged  on  the  freeze  date,  as  well 
as  ivhat  rent  was  being  charged  during  the  pe- 
riods of  alleged  overcharges,  these  are  ordinary 
factual  issues  that  can  be  perfectly  well  deter- 
mined in  the  enforcement  court;  they  are  not 
matters  within  the  i)eculiar  competence  of  the  ad- 
ministrative agency.  It  serves  none  of  the  pur- 
poses of  the  Act  for  the  administrative  agency,  in 
anticipation  of  the  filing  of  an  enforcement  suit 
relating  to  past  violations,  to  make  an  administra- 
tive determination  of  one  or  more  issues  of  fact 
which  would  normally  be  determined  in  the  en- 
forcement court."  (Emphasis  ours.) 

And  at  p.  887 : 

"Such  maximiun  rent,  whatever  its  correct 
amount  in  fact,  remained  in  this  case  the  lawful 
maximum  rent  *  *  *  "  (Emphasis  ours.) 

And  again  at  p.  887,  quoting  from  Kalwar  v.  Mc- 
Kinnon,  152  F2  263,  264: 

Hi  *  *  *  jj^  ^j^y  litigation  where  the  point  becomes 
relevant  the  rent  which  was  actually  being 
charged  on  the  freeze  date  must  be  factually  de- 
termined.^ " 
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What  is  more,  the  court  held  invalid  a  subsequent 
identical  order  of  the  rent  director,  made  after  notice 
to  the  landlord,  but  also  made  after  the  commence- 
ment of  the  action.  It  was  held  to  be  invalid  not  only 
because  the  order  could  not  be  made  retroactive,  but 
for  the  further  reason  that  the  "relevant  issues  of 
fact  had  been  committed  to  the  determination  of  the 
court"  and  "the  government  could  not  restrict  the 
jurisdiction  of  the  court  by  swooping  down  with  an 
administrative  determination  of  the  only  serious  is- 
sue of  fact  pending  for  decision  in  the  judicial  pro- 
ceeding" (p.  891). 

It  would  seem  clear  then  that  if  we  had  an  issue 
of  fact  to  be  resolved  in  the  instant  case,  the  court 
would  be  the  appropriate  place  to  have  it  resolved. 
But,  we  respectfully  submit,  there  isn't  even  an  issue 
of  fact  to  be  resolved.  What  is  presented  is  primarily 
a  question  of  law — what  is  the  maximum  rent,  what 
is  the  first  rent,  as  determined  from  the  undisputed 
facts. 

We  respectfully  submit  that  in  this  case  the  trial 
court  should  have  found,  in  accordance  with  the  ad- 
mitted or  undisputed  facts,  that  the  first  rent  was 
gross  receipts  less  Five  Hundred  and  00/100  Dollars 
($500.00)  and  that  this  constituted  the  lawful  maxi- 
mum rent.  The  trial  court  should  have  found  further 
that  the  gross  receipts  from  the  operation  of  the 
leased  premises  for  the  months  of  March,  April  and 
May,  1952,  were,  respectively.  Nine  Hundred  Forty- 
Four  and  00/100  Dollars  ($944.00),  One  Thousand 
Two     Hundred     Sixty-Two     and     50/100     Dollars 
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($1,262.50)  and  Two  Thousand  Four  Hundred  Sixty- 
Two  and  00/100  Dollars  ($2,462.00)  (Plaintiff's  Ex- 
hibits No.  2  and  No.  3),  and  the  court  should  have 
concluded  that  the  maximum  lawful  rents  in  dollar 
amount  for  those  months  were,  respectively,  Four 
Hundred  Forty-Four  and  00/100  Dollars  ($444.00), 
Seven  Hundred  Sixty  -  Two  and  50/100  Dollars 
($762.50)  and  One  Thousand  Nine  Hundred  Sixty- 
Two  and  00/100  Dollars  ($1,962.00).  The  receipt  by 
the  appellees  of  rent  in  the  amount  of  Two  Thousand 
and  00/100  Dollars  ($2,000.00)  for  each  of  those 
months  (Tr.  64)  constituted  an  overcharge. 


5.  THE  APPELLANT  IS  ENTITLED  TO  JUDGMENT  FOR  AN 
AMOUNT  NOT  LESS  THAN  SINGLE  NOR  MORE  THAN 
TREBLE  THE  AMOUNT  OF  THE  OVERCHARGE  OF  RENT. 

The  appellant  is  entitled,  imder  the  statute,  to  re- 
cover not  more  than  three  times  the  amount  of  the 
overcharge  unless  the  appellees  shall  establish  that  the 
overcharges  were  neither  willful  nor  the  result  of 
failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation  (50  U.S.C.A.  App.  Sec. 
1895(a)). 

The  burden  of  establishing  the  lack  of  willfulness 
and  the  taking  of  practicable  precautions  is  upon  the 
appellees. 

Tanimura  v.  United  States,  9  Cir.  1952,  195  F2 

329,  330; 
Orenstein  v.  United  States,  1  Cir.  1951,  191  F2 
184,  188,  192. 
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"While  it  was  unnecessary  for  the  trial  court  to  pass 
upon  the  issue  of  treble  damages,  in  view  of  the  judg- 
ment denying  recovery  of  any  overcharges,  we  feel 
that  some  brief  comment  might  be  directed  appro- 
priately to  this  matter.  Giving  full  weight  and  com- 
plete credence  to  the  testimony  of  appellees  Fox  and 
Gabrielson,  and  to  appellees'  witness  Rhodes,  the  most 
that  can  be  said  is  that  the  appellees  were  advised  by 
their  attorneys  in  December,  1951,  that  the  premises 
were  not  subject  to  rent  control  (Tr.  75,  92,  93),  and 
that  they  then  made  no  further  inquiries  about  the 
matter  until  late  May  or  early  June,  1952,  when  they 
first  consulted  with  the  Area  Rent  Office  in  Hayward 
(Tr.  82,  83,  93).  The  advice  in  December,  1951,  was 
good  advice — the  premises  were  not  under  control  at 
that  time,  but  were  brought  under  control  on  January 
12,  1952  (17  Federal  Register  403).  There  is  no  ex- 
planation as  to  why  the  appellees  made  no  further 
inquiries  about  the  matter  for  the  next  five  or  six 
months,  particularly  in  view  of  the  fact  that  the  ap- 
pellee Gabrielson  knew  that  Parks  Air  Force  Base,  in 
the  vicinity  of  the  motel,  was  being  reactivated  and 
there  were  articles  in  the  papers  dealing  with  re- 
establishment  of  rent  control  in  that  area  (Tr.  108, 
109). 

It  would  seem  clear  that  no  precautions  of  any  sort 
were  taken  against  the  occurrence  of  the  violations 
from  the  time  that  rent  control  was  re-established  in 
January  until  sometime  late  in  May  or  in  June. 
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CONCLUSION. 

For  the  foregoing  reasons  the  judgment  of  the  trial 
court  should  be  reversed  with  directions  to  enter  judg- 
ment for  the  appellant  in  an  amount  not  less  than  the 
single  overcharges  of  rent,  namely  Two  Thousand 
Eight  Hundred  Thirty-One  and  50/100  Dollars 
($2,831.50),  and  in  such  greater  amount  not  in  excess 
of  treble  the  amount  thereof  as  may  seem  proper  to 
the  court,  and  for  reasonable  attorneys'  fees. 

Dated,  San  Francisco,  California, 
April  11, 1955. 

Respectfully  submitted, 

Malone  &  Sullivan, 
William  M.  Malone, 
Raymond  L.  Sullivan, 
William  J.  Dowling,  Jr., 
Attorneys  for  Appellant, 
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No.  14,601 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


James  B.  Doyle, 

Appellcmt, 

vs. 

Oliver  A.  Fox,  J.  E.  Patterson  and 
Corey  Gabrielson, 

Appellees. 


BRIEF  FOR  APPELLEES. 


SUPPLEMENTAL  STATEMENT  OF  THE  CASE. 

The  facts  as  stated  by  Appellant  in  his  opening 
brief  are  correct.  Appellee,  however,  desires  to  pre- 
sent certain  additional  facts  for  the  Court's  consid- 
eration. 

As  is  set  forth  in  Appellant's  opening  brief  the 
Appellees  were  the  lessors  of  a  new  motel  situated 
in  Pleasanton,  Alameda  County,  California.  The 
motel  consisted  of  22  rental  units,  acreage  adjacent 
to  the  motel,  and  a  swimming  pool.  (T.R.  72.)  The 
units  were  all  furnished  by  the  lessors.  All  furni- 
ture was  new  and  made  of  ash.  The  kitchens  were 
equipped  v^ith  General  Electric  Kitchens,  which  in- 


eluded  among  other  things  refrigerators  and  stoves. 
(T.R.  72.)  In  addition  the  Appellees  provided  the 
linens  and  were  obligated  to  replenish  them.  (T.R. 
73.) 

In  November  of  1951  the  Appellant  sought  out  the 
Appellees  and  requested  the  opportunity  to  lease  the 
premises  representing  to  the  Appellees  that  because 
of  his  experience  in  the  motel  business  he  could 
successfully  operate  this  one.  (T.R.  92.)  Further 
negotiations  followed,  eventually  resulting  in  a  lease- 
purchase  agreement. 

Prior  to  the  effective  date  of  the  lease-purchase 
agreement  the  Appellees  communicated  with  the  Area 
Rent  Office  at  Hay^vard,  California,  to  inquire  if  the 
agreement  was  subject  to  rent  control.  (T.R.  74.) 
They  were  advised  that  the  master  lease  was  not 
subject  to  control.  (T.R.  74.)  They  were  likewise 
advised  by  the  law  office  of  Hynes  &  Bowser,  that 
the  master  lease  was  not  subject  to  control.   (T.R.  93.) 

In  May  of  1952  an  inquiry  was  forwarded  from 
the  Hayward  Rent  Office  to  the  San  Francisco  Office 
requesting  an  opinion  as  to  whether  or  not  the  master 
lease  was  subject  to  control.  The  inquiry  was  relayed 
to  the  chief  counsel  for  the  Office  of  Rent  Stabiliza- 
tion, Washington,  D.  C.  In  due  time  a  reply  was 
received  advising  that  the  premises  were  subject  to 
control,  but  since  the  maximum  rent  was  in  doubt 
within  the  meaning  of  Rent  Regulation  1,  Sec.  166, 
the  director  should  establish  a  maximum  rent  based 
on  comparable  housing  accommodations.  This  opinion 
was  forwarded  to  the  Hayward  Rent  Office,  with  a 
request  that  the  Area  Advisory  Board  recommend 


a  maximum  rental  based  on  comparable  housing 
under  the  provisions  of  Sec.  166  of  Rent  Regula- 
tion 1.  The  Advisory  Board  in  turn  informed  the 
Rent  Director  that  no  comparable  housing  accommo- 
dations existed  in  Southern  Alameda  County  and 
likewise  recommended  the  decontrol  of  the  jjremises. 
Their  recommendation  was  forwarded  to  the  Wash- 
ington Office,  where  it  was  denied.  (T.R.  115,  116, 
120,  121,  122,  123,  124.)  Before  any  further  action 
could  be  taken  the  question  became  moot. 

In  June  of  1952,  the  Appellees  requested  an  opinion 
of  an  attorney  who  also  served  as  a  member  of  the 
Area  Rent  Ad\dsory  Board  as  to  whether  or  not  the 
premises  were  controlled  and  what  if  anything  they 
should  do.  (T.R.  112.)  They  were  informed  that  he 
was  of  the  opinion  that  the  master  lease  was  not  sub- 
ject to  control,  but  that  they  should  register  for  their 
protection.  Accordingly,  on  June  9,  1952,  the  master 
lease  was  registered  with  the  Office  of  Rent  Stabiliza- 
tion, Hayward  Office.  (T.R.  83.)  The  maximum  rent 
was  set  forth  as  ''see  lease".  At  the  same  time  Ap- 
pellees asked  that  office  what  rents  to  collect  and 
they  were  informed  that  they  should  collect  the  rent 
provided  for  by  the  lease.    (T.R.  76,  77.) 

Appellees  likewise  testified  that  they  on  at  least  two 
occasions  requested  the  Hayward  Office  of  Rent  Sta- 
bilization to  establish  the  rent  to  which  they  were 
entitled.  On  each  occasion  that  office  refused  to  do 
so.   (T.R.  79.) 

The  Appellant  registered  the  rooms  in  January, 
1952,  and  the  maximum  rent  established  for  the  units 
collectively  (per  month)  was  $6,864.00. 


SUMMARY  OF  ARGUMENT. 
It  is  conceded  that  the  master  lease  was  subject 
to  control  pursuant  to  the  provisions  of  Sec.  39(c) 
of  Rent  Regulation  1.  This  concession  leaves  only 
one  question  to  be  resolved,  specifically  what  rents 
were  the  Appellees  entitled  to  collect. 


ARGUMENT. 

I. 

THE  MAXIMUM  RENT  FOR  THE  PREMISES  CANNOT  BE  FIXED 
BY  SEC.  93  OF  RENT  REGULATION  1. 

The  Appellant  contends  that  the  rents  to  which 
the  Appellees  are  entitled  is  the  first  rent  for  the 
premises.  He  reaches  this  conclusion  on  the  strength 
of  Sec.  93,  Rent  Regulation  1,  which  provides: 

"For  housing  accommodations  not  rented  on 
the  maximum  rent  date  which  are  rented  after 
the  maximum  rent  date,  the  maximum  rent  shall 
be  the  first  rent  for  such  accommodations  after 
the  maximum  rent  date  *  *  *" 

If  the  construction  urged  by  Appellant  is  correct 
then  the  maximum  rent  is  zero.  It  is  admitted  that 
nothing  was  paid  by  the  Appellant  to  the  Appellees 
for  the  month  of  January,  1952,  the  first  month  of 
the  term. 

Appellant  seeks  to  buttress  his  position  by  pointing 
to  Sec.  130,  Rent  Regulation  1,  which  provides  for 
one  of  the  grounds  upon  which  the  landlord  may 
petition  for  an  adjustment  of  rent.  The  section 
reads : 


^'Varying  rents.  The  rent  on  the  date  deter- 
mining the  maximum  rent  was  established  by 
lease  or  other  rental  agreement  which  provided 
for  a  higher  rent  at  other  periods  during  the 
term  of  such  lease  or  agreement." 

This  section  is  of  no  assistance  to  Appellant  for 
it  presupposes  that  a  maximum  rent  has  been  estab- 
lished and  secondly  by  its  terms  it  is  not  applicable 
to  the  present  situation.  (Emphasis  ours.)  The  sec- 
tion applies  where  the  lease  provides  for  higher  rent- 
als at  other  periods,  but  here  it  was  possible  for  the 
highest  rental  to  be  the  first  rental.  If  for  example 
the  motel  operated  at  capacity  in  the  first  period 
the  Appellees  would  have  collected  $6,864.00  minus 
$500.00  or  a  total  of  $6,364.00.  Subsequent  months 
could  have  jjroduced  less  revenue  and  consequently 
a  lower  rental. 

Appellant  implicitly  recognizes  the  incongruity  of 
his  position  when  he  attempts  to  answer  his  own  ques- 
tion, namely,  what  is  the  first  rent  ?  In  answering  this 
question  he  is  forced  to  add  a  new  term  to  the  pro- 
visions of  Sec.  93,  Rent  Regulation  1.  Specifically  he 
adds  the  term  paid.  The  section  itself  refers  not  to 
the  first  rent  paid  but  the  first  rent,  which  in  this 
case  is  zero,  a  rental  which  not  even  this  Appellant 
can  accept. 

Appellant  then  urges  that  if  the  first  rent  paid  is 
not  applicable,  the  first  rent  should  be  the  formula 
''gross  receipts  less  $500.00".  To  arrive  at  this  con- 
clusion, again  additional  material  must  be  read  into 
Sec.   93,  Rent  Regulation  1   upon  which  Appellant 


relies.  Certainly  this  is  not  justified  by  the  Regula- 
tions, for  the  Regulations  which  subject  these  prem- 
ises to  control  afford  a  specific  and  precise  answer 
to  the  question  here  involved. 

Sec.  166,  Rent  Regulation  1  provides  the  specific 
solution  to  the  question  presented  to  this  Court.  The 
section  provides: 

"Sec.  166.  Orders  tvhere  facts  are  in  dispute, 
in  doubt,  or  not  known.  If  the  maximiun  rent,  or 
any  other  fact  necessary  to  the  determination 
of  the  maximum  rent,  or  the  living  space,  serv- 
ices, furniture,  furnishings,  or  equipment  re- 
quired to  be  provided  with  the  accommodations, 
is  in  dispute  between  the  landlord  and  the  tenant, 
or  is  in  doubt,  or  is  not  kno\Mi,  the  Director  at 
any  time  on  his  own  initiative,  may  enter  an 
order  fixing  the  maximum  rent  by  determining 
such  fact,  or  determining  the  living  space,  serv- 
ices, furniture,  furnishings  and  equipment  re- 
quired to  be  provided  with  the  accommodations 
which  order  shall  be  effective  to  establish  the 
maximima  rent  from  the  effective  date  of  regu- 
lation or  date  of  first  renting,  whichever  is  later, 
but  in  no  event  earlier  than  July  1,  1947.  If  the 
Director  is  unable  to  ascertain  such  fact,  or  facts, 
he  shall  enter  the  order  on  the  basis  of  the  rent 
which  he  finds  was  generally  prevailing  in  the 
defense-rental  area  for  comparable  housing  ac- 
commodations on  the  maximum  rent  date  and, 
where  appropriate,  may  determine  the  living 
space,  services,  furniture,  furnishings  and  equip- 
ment included  in  such  rent." 

It  is  clear  from  the  lease  itself  that  the  maximum 
rent  is  in  dispute,  in  doubt  or  not  known.  In  addition 


to  the  provisions  as  to  the  payment  of  rent  the  lease 
provides  for  the  Appellant  to  pay  taxes  and  insur- 
ance; sums  neither  known  or  knowable.  Plus  these 
factors  rental  payments  were  credited  to  the  purchase 
price  to  be  paid  by  Appellant  for  the  premises.  Thus 
the  factual  picture  brings  the  problem  squarely  with- 
in the  framework  of  Sec.  166,  Rent  Regulation  1. 


II. 

WHERE  THE  MAXIMUM  RENT  IS  TO  BE  DETERMINED  UNDER 
THE  PROVISIONS  OF  SEC.  166,  RENT  REGULATION  1,  AND 
THE  RENT  IS  NOT  SO  DETERMINED  THE  LANDLORD  IS  EN- 
TITLED TO  THE  RENTS  COLLECTED. 

A  similar  situation  was  presented  to  the  Courts  in 
Rhodes  v.  Hanschl,  94  F.  Supp.  1009.  There,  landlord 
failed  to  register  rented  premises  with  the  Area  Rent 
Director  at  the  beginning  of  the  lease  as  required  by 
the  Housing  and  Rent  Act  of  1947,  las  amended,  50 
U.S.C.A.  Appendix,  Sec.  1881  et  seq.  When  the  prem- 
ises were  registered  a  lower  maximum  rent  was  pre- 
scribed by  the  Director's  order  effective  as  of  the  next 
rent  payment  day.  The  Plaintiff  contended  that  the 
failure  of  the  Rent  Director  to  make  the  order  retro- 
active made  the  Regulation  invalid  because  the  ten- 
ant's claim  can  be  defeated  by  inaction  on  the  part 
of  the  Area  Rent  Director.  The  Court  rejected  this 
argviment,  stating: 

''The  Statute  and  Regulations  made  his  rents 
tentative  but  not  unlawful.  Until  the  contingency 
of  readjustment  occurred,  the  tenant  could  have 
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had  no  course  of  action  for  recovery  of  any  part 
of  the  rental  exacted  by  the  landlord." 

In  addition  the  Court  stated  in  substance  that  under 
these  facts  the  rent  stipulated  in  the  lease  remained 
the  legal  maximum  imtil  the  lower  maximum  was 
prescribed  by  the  Director's  order.  Likewise  that 
Court  pointed  out  that  the  statute  does  not  deal  with 
refunds.  It  provides  for  the  recovery  by  the  tenant 
of  '^any  payment  of  rent  in  excess  of  the  maximum 
rent  prescribed,  that  is  an  overcharge  as  distingTiished 
from  a  refund." 

It  follows  therefore  that  since  a  maximum  rent  was 
not  fixed  Appellees  are  entitled  to  retain  the  rents 
collected  by  them. 

Appellant  seeks  to  avoid  Sec.  166,  Rent  Regulation 
1  by  the  following  argument  which  appears  on  page 
21  of  his  brief: 

"If  the  Rent  Director  had  fixed  the  maximum 
rent  pursuant  to  Sec.  166,  then  the  sec.  and  any 
determination  made  pursuant  thereto  would  have 
been  relevant.  But,  in  this  case,  no  order  fixing 
maximum  rent  was  ever  made  pursuant  to  Sec. 
166  (T.R.  79,  80,  110,  123;  Request  for  Admis- 
sion No.  6,  T.R.  37,  admitted  by  Answer  to  Re- 
quest, T.R.  39).  Consequently  it  becomes  the 
pro\4nce  of  the  Court  to  determine  what  the 
maximum  rent  was." 

There  are  two  errors  inherent  in  this  argument. 
First  that  for  Sec.  166  to  be  applicable  a  determina- 
tion must  have  been  made  pursuant  thereto.    Thus 


Appellant  implicitly  admits  that  Sec.  166  was  the 
proper  section  to  resolve  the  controversy,  but  since  it 
wasn't  employed  it  is  now  irrelevant.  Therefore  the 
maximum  rent  must  be  determined  by  Sec.  93  of  Rent 
Regulation  1.  This  is  a  singular  position,  for  by  the 
terms  of  the  two  sections  they  are  mutually  exclusive. 
If  Sec.  166  was  applicable,  which  Appellant  admits, 
then  Sec.  93  is  not  applicable. 

Secondly  Appellant  would  have  the  District  Court 
make  a  determination  that  the  Rent  Director  failed 
to  make  and  w^hich,  if  he  had  made,  could  not  have 
operated  retroactively. 

In  United  States  v.  McCrillis,  200  F.  2d  884,  a  case 
upon  which  Appellant  places  heavy  reliance  the  Court 
stated : 

' '  For  cases  where  there  is  a  dispute  or  doubt  as 
to  the  facts  necessary  to  the  determination  of  a 
maximum  rent,  we  can  see  that  it  was  an  appro- 
priate exercise  of  the  regulatory  power,  in  aid 
of  the  orderly  administration  of  the  Act,  for  the 
Housing  Expediter  to  provide  after  notice  and 
hearing,  for  the  administrative  determination  of 
such  doubtful  or  disputed  fact,  so  as  definitely 
to  fix  the  maximum  rent,  for  the  future,  in  ac- 
cordance with  that  determination." 

The  same  Court  at  another  place  in  its  opinion  said : 

"An  order  of  the  sort  here  involved  *  *  *  could 

lawfully  have  effect  only  as  fixing  the  maximum 

rent  prospectively  from  the  date  of  its  issuance." 

Likewise  in  Markhreiter  et  al.  v.  Woods,  163  F.  2d 
993,  the  Court  held  that  the  Rent  Director  could  not 
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establish  maximum  rents  retroactively  and  since  con- 
trols were  ended  the  question  of  prospective  opera- 
tion must  be  wholly  moot. 

Thus  Appellant  would  have  the  Court  do  what  the 
Rent  Director  could  not  have  done.  In  this  connection 
the  attention  of  this  Honorable  Court  is  respectfully 
directed  to  full  and  very  able  discussion  of  this  point 
in  the  Memorandum  Opinion  of  the  Honorable  Dis- 
trict Judge  (T.R.  41-47)  wherein  the  Court  stated: 

"Since  the  Area  Rent  Director  failed  to  estab- 
lish a  maximum  mider  Section  166  during  the 
period  of  the  ax^plication  of  rent  regulations; 
since  the  rent  control  law  terminated  before  the 
imposition  of  maximum  rent — which  could  not 
have  been  made  retroactive  (Markbreiter  v. 
Woods,  163  F.2d  993)— defendants  argue  that  no 
ceiling  existed.  Accordingly,  they  assert  that 
there  could  have  been  no  payment  in  excess  of  a 
maximum  rent  prescribed  and  thus  there  could 
have  been  no  overcharge. 

"There  is  no  controlling  authority  on  this  sub- 
ject. In  order  to  make  aj^plicable  plaintiff's  legal 
theory  that  the  first  rent  imder  the  lease  formula 
for  the  accommodations  constituted  the  maximum 
under  the  terms  of  the  regulations  (Sec.  93  of 
Rent  Regulation  1),  it  would  be  necessary  for  the 
Court  to  adopt,  quite  arbitrarily,  a  part  of  the 
lease,  to  the  exclusion  of  the  other  rental  provi- 
sions in  the  same  document  which  was  tailored 
to  meet  a  specific  landlord-tenant  commercial 
relationship.  Adoption  of  the  formula  requires 
the  Court  to  implement  the  regulations  and  to 
conjecture  as  to  their  scope. 
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^^It  is  conceded  that  no  rent  was  paid  the  first 
month.  Therefore,  we  must  look  to  the  lease  for 
aid  and  assistance.  The  rental  pro^dsions  cannot 
be  segmented  in  order  to  fix  a  maximum.  (Cf. 
OPA  interpretation  MR-I  issued  Jul.  1,  1942; 
Revised  May  13, 1943 ;  Pike  &  Fischer  OPA  Serv- 
ice Yol.  8,  p.  200:1115.)  This  Court  is  in  no  better 
position  than  the  Area  Rent  Control  Director  was 
when  he  was  petitioned  to  make  a  determination. 
Nor  has  the  Court  factors  of  comparable  rental 
conditions  to  look  to  for  guidance. 

''The  precise  problem  does  not  involve  abstract 
legal  propositions,  nor  can  it  be  disposed  of  by 
the  application  of  the  principles  enunciated  in 
United  States  v.  McCrillis,  200  F.2d  884. 

"The  maximum  rental  not  having  been  de- 
clared or  fixed  in  the  first  instance  either  by  ad- 
ministrative process  or  judicial  sanction  or  de- 
cree, any  action  fixing  la  maximum  rental  of  an 
amount  less  than  that  called  for  in  the  rental 
clause  of  the  lease  would  in  effect  result  in  retro- 
active procedure  wherein  plaintiff  would  receive 
an  unwarranted  refund.  Rhodes  v.  Hanschl,  94 
F.  Supp.  1009  at  1010." 


CONCLUSION. 

All  of  the  arguments  cited  in  Appellant's  brief 
appeared  in  the  briefs  and  oral  argument  submitted 
by  him  to  the  United  States  District  Court.  These 
arguments  and  authorities  do  not,  and  cannot,  meet 
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Appellees'  contention  that  they  are  entitled  to  retain 
the  rents  collected  by  them  from  Appellant. 

Therefore,    the    judgment    of    the    District    Court 
should  be  affirmed. 

Dated,  San  Francisco,  California, 
May  13, 1955. 

Respectfully  submitted, 

Marvin  C  Giometti, 
James  P.  Shovlin,  Jr., 
Attorneys  for  Appellees. 
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James  B.  Doyle, 

Appellant, 

vs. 

>■ 

Oliver  A.  Fox,  J.  E. 

Patterson  and 

Corey  Gabrielson, 

Appellees. 

REPLY  BRIEF  FOR  APPELLANT. 


The  appellees  do  not  question  the  summary  of 
evidence  as  set  forth  in  the  appellant's  opening  brief. 
They  do  purport  to  present  certain  "additional  facts" 
which  are,  the  appellant  submits,  in  some  respects 
immaterial  to  the  controversy  and  in  all  other  re- 
spects strengthening  to  the  appellant's  position. 

Comment  with  respect  to  certain  of  the  ''addi- 
tional facts"  will  be  made  in  the  course  of  this  brief. 
However  with  respect  to  the  appellees'  recounting  of 
their  inquiries  about  the  applicability  of  the  Rent 
Regulations,  appellant  submits  that  the  facts  substan- 


tiate  appellant's  position.  From  a  time  \)rioT  to 
the  effective  date  of  the  lease,  which  was  January 
1,  1952,  until  May  1952,  a  period  of  five  months,  dur- 
ing which  the  overcharges  occurred,  the  appellees 
made  no  inquiries  at  all.  And  this  despite  the  fact 
that  the  appellee  Gabrielson  knew,  in  February  1952, 
that  Parks  Air  Force  Base  in  the  vicinity  of  the 
motel,  was  being  reactivated  and  there  were  articles 
in  the  papers  dealing  with  the  possible  restablish- 
ment  of  rent  control  in  that  area  (Tr.  108,  109). 


I. 

THE  MAXIMUM  RENT  FOR  THE  PREMISES  WAS  FIXED 
BY  SECTION  93  OF  RE2TT  REGULATION  1. 

Responsive  to  the  above  proposition,  the  appellees 
first  set  up  a  straw  man  and  then  try  to  knock  him 
down.  They  say  that  if  section  93  is  applicable  the 
first  rent,  and  therefore  the  maximum  rent,  is  zero. 
Not  so.  The  first  rent  was  the  formula:  gross 
receipts  less  $500.00.  The  application  of  this  formula 
produced  the  payment  of  no  money  the  first  month, 
because  gross  receipts  were  less  than  $500.00.  The 
application  of  the  same  formula  produced  the  pay- 
ment of  $175.00  the  second  month,  because  gross 
receipts  were  $675.00.  There  was  no  dispute  between 
the  parties  as  to  this,  nor  was  there  any  doubt.  The 
appellees  did  not  seek  to  collect  any  money  for  Jan- 
uary 1952  because,  applying  the  undisputed  and 
known  formula,  none  was  payable  (Tr.  73).    For  the 


month  of  February  1952  there  was  likewise  no  dis- 
pute or  uncertainty  and  the  sum  of  $175.00  was  paid 
and  accepted  (Tr.  89,  90).  What  appellees  fail  to 
discuss  is  that  there  was  a  departure  from  this 
formula  commencing  with  the  month  of  March,  and  a 
new  formula,  more  burdensome  on  the  tenant,  and 
producing  a  higher  rent,  was  applied  in  the  months 
of  March,  April  and  May,  1952. 

The  mere  fact  that  the  lease  provides  for  the  more 
burdensome  formula  is  no  justification  for  the  exac- 
tion of  the  higher  rent.  Section  71  of  the  regula- 
tions expressly  so  provides.  Such  a  lease  simply 
permits  an  application  for  adjustment  under  section 
130,  which  application  was  never  made  (see  Appel- 
lant's Opening  Brief  p.  16). 

Appellees  mention  the  purported  obligation  of  the 
appellant  to  pay  taxes  and  insurance  (Appellees' 
Brief  p.  7).  But  there  was  no  obligation  on  the  ap- 
pellant to  pay  taxes  or  insurance  at  any  time  during 
his  tenancy.  Such  obligation  would  not  have  com- 
menced until  October  1,  1952  (Plaintiff's  Exhibit 
No.  1;  Tr.  14)  and  the  appellant's  tenancy  terminated 
at  the  end  of  September. 

The  matter  of  ''rental  payments  .  .  .  credited  to 
the  purchase  price"  (Appellees'  Brief  p.  7)  is  equally 
irrelevant.  The  lease  contains  an  option  to  purchase 
(Plaintiff's  Exhibit  No.  1;  Tr.  30).  Under  section  72 
of  Rent  Regulation  1  any  sums  demanded  or  received 
for  such  an  option  in  excess  of  the  maximum  rent 
are  overcharges,  except  under  very  limited  circiun- 


stances  not  existing  in  this  case.  Appellant  does  not 
understand  that  the  appellees  make  any  contention 
that  the  provisions  of  section  72  have  been  complied 
with  and  thus  does  not  extend  this  reply  brief  with  a 
full  discussion  of  its  provisions. 


II. 

SECTION  166  OF  RENT  REGULATION  1  DOES  NOT  ESTABLISH 
THE  LAWFUL  MAXIMXJM  RENT. 

Appellees  profess  to  see  some  inconsistency  in  the 
statement  that  section  166  would  have  been  relevant 
if  the  Rent  Director  had  made  a  timely  order  pur- 
suant thereto.  There  is  no  inconsistency.  If  an  order 
had  been  made  pursuant  to  section  166  it  would  have 
been  valid  to  fix  the  rent  prospectively  from  the  date 
of  the  order.  United  States  v.  McCrillis,  1st  Cir. 
1952,  200  F.  2d  884,  so  indicates.  The  same  case 
holds,  on  the  very  issue  then  before  the  court,  that 
in  the  absence  of  such  an  order  the  maximum  rent 
is  fixed  by  the  applicable  statute  and  regulations  and 
it  is  the  province  and  the  duty  of  the  court  to  ascer- 
tain the  facts,  apply  the  law  and  thus  determine  the 
maximiun  rent. 

Appellees  misconceive  the  function  and  purpose 
of  section  166.  Rent  Regulation  1  is  divided  into 
eleven  parts.  Part  4  is  entitled  ''Maximum  Rents". 
It  is  under  this  part  that  maximum  rents  are  fixed 
and  it  is  this  part  which  includes  section  93.    Part  5 


is  entitled  '' Adjustments  and  Other  Determinations". 
Section  166  is  in  Part  5.  It  is  not  a  method  of  fix- 
ing the  maximum  rent;  it  is  a  method  of  determin- 
ing a  fact  or  facts  upon  the  basis  of  which  the  maxi- 
mmn  rent  is  then  fixed  according  to  the  rules  set 
forth  in  Part  4  of  the  regulations.  If  there  was  a 
dispute  about  the  facts,  or  if  they  were  in  doubt,  and 
they  could  not  be  ascertained,  only  then  could  an  ad- 
ministrative order  have  been  made  fixing  rent  pro- 
spectively upon  the  basis  of  comparable  rents.  In 
this  case  the  facts  are  not  in  dispute.  Appellees  con- 
cede that  in  their  brief.  Section  166  has  no  applica- 
bility whatsoever. 

The  facts  being  undisputed,  as  appellees  concede, 
it  is  impossible  for  them  to  argue  that  the  court  is 
unable  to  ascertain  the  facts  and  thus  powerless  to 
determine  what  was  at  all  times  the  maximum  rent 
by  applying  the  law  to  those  facts. 

RJiodes  V.  Hanschl,  U.S.D.C,  E.D.  Pa.,  1950,  94 
F.  Supp.  1009,  cited  by  appellees  is  not  in  point. 
In  that  case  the  maximum  rent  was  fixed  by  the  rent 
regulation  at  $22.50  per  week.  The  director  made 
an  order  reducing  that  rent,  but  made  it  pursuant 
to  proceedings  instituted  more  than  three  months 
after  registration  of  the  rent  by  the  landlord.  Under 
the  regulations  such  an  order  could  not  have  retro- 
active effect.  Under  the  regulations  the  maximum 
lawful  rent  was  $22.50  per  week  subject  to  the  author- 
ity of  the  director  to  order  a  reduction.  Until  the 
order   was   made,   $22.50   per   week   was   the   lawful 


maximum  and  the  collection  of  that  amount  was  not 
an  overcharge. 

Nor  is  Marhhreiter  v.  Woods,  Em.  Ct.  of  Appeals, 
1947,  163  F.  2d  993,  in  point.  In  that  case  the  rent 
director  purported  to  make  a  retroactive  order  pur- 
suant to  section  166.  The  Emergency  Court  of  Ap- 
peals ruled  that  the  director  had  no  power  to  do  so. 
It  involved  no  determination  of  the  maximiun  rent  in 
the  absence  of  a  valid  order,  the  nature  of  the  pro- 
ceedings being  such  as  to  require  no  such  determina- 
tion. The  proceeding  was  one  for  declaratory  relief 
to  adjudge  the  order  invalid.  No  action  for  over- 
charges was  involved. 

Appellant  respectfully  directs  the  court's  attention 
to  the  discussion  of  United  States  v.  McCrillis,  supra, 
in  Appellant's  Opening  Brief  (pp.  22-24).  It  appears 
to  be  compelling  and  conclusive  as  to  the  appellant's 
contention  that  it  was  the  province  and  duty  of  the 
trial  court  to  find  the  facts  (which  are  undisputed) 
and  apply  the  law  so  as  to  determine  the  maximum 
rent. 


CONCLUSION. 

Appellees  commence  their  argument  by  conceding 
that  the  premises  were  subject  to  control  (Appellees' 
Brief  p.  4).  They  then  devote  themselves  to  the 
illogically  conceived  task  of  trying  to  prove  that  the 
law  provides  no  control  over  that  which  the  statute 
and  the   regulations  have   at  their  very  heart — the 


matter  of  the  lawful  maximum  rent.  Appellant  re- 
spectfully submits  that  the  premises  cannot  be  con- 
trolled and  uncontrolled  at  the  same  time,  as  appel- 
lees are  prone  to  argue. 

Dated,  San  Francisco,  California, 
June  3,  1955. 

Respectfully  submitted, 

Malone  &}  Sullivan, 
William  M.  Malone, 
Raymond  L.  Sullivan, 
William  J.  Bowling,  Jr., 
Attorneys  for  Appellant. 
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Jose  C.  ViUagomez 

In  the  District  Court  of  Guam  in  and  for  the 
Unincorporated  Territor}^  of  Guam 

Civil  No.  55-54 


FRANCIS  L.  SAUGET, 

vs. 
JOSE  C.  VILLAGOMEZ, 


Plaintiff, 


Defendant. 


COMPLAINT 


I. 

Plaintiff  is  a  citizen  of  the  unincorporated  terri- 
tory of  Guam  and  defendant  is  a  citizen  of  the  un- 
incorporated territory  of  Guam.  The  amount  in 
controversy,  exclusive  of  costs  and  interest,  exceeds 
the  sum  of  Two  Thousand  ($2,000.00)  Dollars.  This 
court  has  jurisdiction  under  the  provisions  of  Sec- 
tion 1424(a)  Title  48  USCA  and  Part  I,  Title  I, 
Chapter  II  of  the  Code  of  Civil  Procedure  of  the 
unincorporated  territory  of  Guam. 

II. 

That  the  plaintiff  is  and  has  been  since  the  28th 
day  of  Jime,  1954,  the  owner  and  entitled  to  pos- 
session of  that  certain  real  property  with  the  im- 
provements thereon  situated  in  the  Municipality  of 
Barrigada,  unincorporated  territory  of  Guam,  and 
being  known  as  and  denominated  as  Lot  No.  2288, 
Municipality  of  Barrigada,  more  particularly 
bounded  and  described  as  follows: 
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Conmiencing  at  a  point  marked  "one"  on 
plan,  said  point  being  South  33°  54"  West  903.02 
meters  from  Lola  Monument  No.  2;  thence 
South  78°34"  West  111.77  meters  to  point  No.  2 ; 
thence  North  9°  42''  East  67.79  meters  to  point 
No.  3;  thence  North  20°31"  East  10.41  meters 
to  point  No.  4 ;  thence  North  20°34"  East  22.21 
meters  to  point  No.  5;  thence  North  35°  34" 
East  99.53  meters  to  Point  No.  6 ;  thence  North 
51°38"  East  71.69  meters  to  point  No.  7 ;  thence 
South  7°4r'  West  81.20  meters  to  point  No.  8; 
thence  South  7°47"  West  121.33  meters  to  the 
point  or  place  of  beginning. 

less  certain  portions  now  held  by  the  Government 
of  Guam  or  the  United  States  of  America. 

III. 

That  on  the  1st  day  of  July,  1954,  a  notice  as  set 
forth  herein, 

Notice  to  Quit 
To:  Jose  C.  Villagomez,  Licensee  of  Jesus  B.  Un- 
talan. 

You  will  please  take  notice  that  the  License  under 
which  you  occupy  a  portion  of  the  premises  known 
as  Lot  No.  2288,  Municipality  of  Barrigada,  unin- 
corporated territory  of  Guam,  formerly  owned  by 
Jesus  B.  Untalan,  which  premises,  by  Deed  of  Sale, 
recorded  on  the  29th  day  of  June,  1954,  has  been 
transferred  to  the  undersigned,  is,  by  this  notice, 
terminated,  and  you  are  notified  to  remove  from  the 
said  premises  within  the  period  of  thirty  (30)  days 
from  and  after  the  30th  day  of  June,  1954. 
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You  are  further  advised  that  the  undersigned  is 
now  the  owner  of  the  said  premises  and  that  this 
notice  is  notice  of  cancellation  of  your  revocable  li- 
cense, granted  some  time  previously  by  the  original 
owner,  Jesus  B.  Untalan. 

Dated  at  Agana,  Guam,  this  1st  day  of  July,  1954. 

/s/  FRANCIS  L.  SAUGET. 

was  sent  by  the  plaintiff  through  the  United  States 
Mail,  Registered  Return  Receipt  requested,  to  the 
defendant  herein  demanding  possession  of  the  said 
premises. 

IV. 
That  the  defendant  herein  had  been  occupying 
said  premises  under  an  oral  license  for  the  purpose 
of  farming,  granted  by  the  former  owner,  Jesus  B. 
Untalan,  which  license  was  cancelled  by  the  notice 
set  forth  in  x^aragraph  III  above. 

V. 

That  the  property  is  valued  in  excess  of  Three 
Thousand  ($3,000.00)  Dollars  and  has  a  reasonable 
rental  value  of  Two  Hundred  Twenty-Five 
($225.00)  Dollars  per  month. 

VI. 

That  the  defendant  holds  over  and  continues  in 
possession  of  the  said  premises  without  the  per- 
mission of  the  plaintiff  and  refuses  to  peacefully 
surrender  possession. 

VII. 

That  by  reason  of  the  unlawful  occupany  of  the 
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defendant,  the  plaintiff  has  been  damaged  in  the 
sum  of  Two  Hundred  Twenty-Five  ($225.00)  Dol- 
lars, the  reasonable  rental  for  the  month  of  July, 
1954,  and  the  further  sum  of  Two  Hmidred  Twenty- 
Five  ($225.00)  Dollars,  the  reasonable  rental  foi* 
the  month  of  August,  1954.  That  the  plaintiff  will 
be  damaged  in  the  sum  of  Two  Hundred  Twenty- 
Five  ($225.00)  Dollars  for  each  month  that  de- 
fendant continues  to  hold  and  occupy  the  premises. 

Wherefor,  the  plaintiff  demands  judgment  for  the 
restitution  and  possession  of  the  property,  together 
with  triple  rental  from  the  first  day  of  August  until 
such  time  as  possession  may  be  restored,  costs  of 
suit  and  interest,  and  such  other  and  further  relief 
as  to  this  court  may  seem  just. 

Dated  this  12th  day  of  August,  1954,  at  the  city 
of  Agana,  unincorporated  territory  of  Guam. 

/s/  FINTON  J.  PHELAN,  JE., 

Attorney  for  Plaintiff. 
Duly  verified. 
[Endorsed]:     Filed  August  12,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  Defendant,  Jose  C.  Villagomez, 
and  answers  the  complaint  on  file  herein  as  follows : 

I. 

Defendant  denies  that  the  subject  matter  in  con- 
troversy exceeds  the  sum  of  Two  Thousand 
($2,000.00)  Dollars  exclusive  of  costs  and  interest. 
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II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  II  of  the  complaint. 

III. 

Defendant  admits  the  allegation  contained  in 
paragraph  III  of  the  complaint. 

IV. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraphs  IV,  V,  VI  and  VII  of  the  com- 
plaint. 

V. 

For  a  further  defense,  defendant  states  that  he 
purchased  the  property  in  controversy  from  Jesus 
B.  Untalan  on  or  about  the  year  of  1936.  That  he 
had  been  paying  taxes  for  the  said  property  since 
the  year  of  1936  up  to  the  present. 

VI. 

Defendant  further  alleges  that  he  had  been  in 
open,  exclusive,  uninterrupted  and  adverse  posses- 
sion of  the  said  premises  from  the  year  of  1936  up 
until  the  present. 

VII. 

For  a  further  defense.  Defendant  alleges  that  the 
Plaintiff  himself  admits  that  the  conveyance,  to  him, 
if  any,  is  subject  to  Defendant's  use  and  occupancy 
of  the  premises. 

VIII. 

That  the  Defendant  received  the  price  or  award, 
to  the  exclusion  of  Jesus  B.  Untalan,  a  certain  por- 


8  Francis  L,  Saiiget  vs. 

tion  of  this  land  which  was  settled  and  satisfied  by 
way  of  stipulation. 

Wherefore,  Defendant  prays  for  a  dismissal  of 
the  complaint  for  costs  of  suit  and  for  other  and 
further  relief  as  this  Court  may  deem  just  and 
proper. 

Dated  this  31st  day  of  August,  1954. 

/s/  JOSE  C.  VILLAGOMEZ, 
Defendant. 
Duly  verified. 

[Endorsed] :     Filed  August  31,  1954. 


District  Court  of  Guam,  Territory  of  Guam 
Civil  Case  No.  55-54 


FRANCIS  L.  SAUGET, 

vs. 
JOSE  C.  VILLAGOMEZ, 


Plaintiff, 


Defendant. 


JUDGMENT 


The  above-entitled  cause  came  on  regularly  for 
trial  on  the  7th  day  of  October,  1954,  before  the 
Court,  J.  C.  Arriola,  Esq.,  appearing  for  the  De- 
fendant, and  Finton  J.  Phelan,  Jr.,  Esq.,  for  the 
Plaintiff,  and  evidence  both  oral  and  documentary 
having  been  introduced,  the  case  argued,  and  the 
cause  submitted  for  decision,  and  issue  having  been 
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joined   in   this   possessory   action,    and   the    Court 
being  fully  advised ; 

Wherefore,  by  reason  of  the  law,  it  is  Ordered, 
Adjudged,  and  Decreed  that  the  Plaintiff  take  noth- 
ing by  this  action. 

So  ordered  this  22nd  day  of  October,  1954. 

/s/  PAUL  D.  SHRIVER, 

Judge,  District  Court,  Guam. 

Approved  as  to  Form: 

/s/  FINTON  J.  PHELAN, 

Attorney  for  Plaintiff. 
Approved : 

/s/  J.  C.  ARRIOLA, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  and  entered  October  22,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Francis  L.  Sauget, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  final  judgment  entered  in  this  action  on  the  7th 
day  of  October,  1954. 

Dated  at  Agana,  Guam,  this  4th  day  of  November, 
1954. 

/s/  FINTON  J.  PHELAN,  JR. 
Attorney  for  Plaintiff. 

[Endorsed]:     Filed  November  3,  1954. 
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BOND  FOE  COSTS  ON  APPEAL 

We,  the  undersigned,  jointly  and  severally  ac- 
knowledge that  we  and  our  personal  representatives 
are  bound  to  pay  to  Jose  C.  Villagomez,  defendant, 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00). 

The  condition  of  this  bond  is  that,  whereas  the 
plaintiff  has  appealed  to  the  Court  of  Appeals  for 
the  Ninth  Circuit  by  notice  of  appeal  filed  the  3rd 
day  of  November,  1954,  from  the  final  judgment  of 
the  District  Court  of  Guam,  entered  in  this  action 
on  the  7th  day  of  October,  1954,  if  the  plaintiff 
shall  pay  all  costs  adjudged  against  him  if  the  ap- 
peal is  dismissed  or  the  judgment  affirmed  or  such 
costs  as  the  appellate  court  may  award  if  the  judg- 
ment and  order  is  modified,  then  this  bond  is  to  be 
void,  but  if  the  plaintiff  fails  to  perform  this  con- 
dition, payment  of  the  amount  of  this  bond  shall  be 
due  forthwith. 

/s/  JOHN  F.  EAGAN, 

/s/  FLOYD  G.  BLAKE. 

Service  of  Copy  acknowledged. 
[Endorsed]:     Filed  December  6,  1954. 
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STATEMENT  OF  POINTS  ON  APPEAL 

Plaintiff-Appellant  herewith  presents  the  points 
upon  which  he  will  rely  on  appeal. 

I.  The   Court  erred,  in  not  entering  judgment 
for  the  plaintiff. 

II.  That  the  Court  misconstrued  the  pertinent 
statute  of  the  unincorporated  territory  of  Guam. 

III.  That    the    judgment    is    contrary    to    and 
against  the  weight  of  the  evidence. 

IV.  That  the   Court  misconstrued  the   deed  to 
the  plaintiff. 

v.     That  the  Court  erred  in  considering  defend- 
ant's claim  to  hold  title  by  adverse  possession. 

VI.     The  Court  erred  in  not  finally  determining 
the  issues. 

/s/  PINTON  J.  PHELAN,  JR., 
Attorney  for  Plaintiff- 
Appellant. 

[Endorsed]  :     Filed  December  6,  1954. 
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Civil  55-54 

MINUTES 

9-10-54 — Issues  having  been  joined  on  August  31, 
1954,  Ordered  case  placed  on  the  calendar  for  hear- 
ing on  Friday,  September  17,  1954,  at  9:30  a.m., 
for  resetting  for  Pre-Trial  Conference. 
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9-17-54 — Plaintiff  appears  by  Finton  J.  Phelan, 
Jr.,  his  attorney.  Defendant  appears  by  J.  C.  Ar- 
riola,  his  attorney.  Having  heard  the  remarks  of 
the  attorneys,  Ordered  case  continued  to  Monday, 
September  27,  1954,  at  1:30  p.m.,  for  Pre-Trial 
Conference. 

9-27-54 — Pre-Trial  Conference:  Attorneys  pres- 
ent. No  written  order.  Ordered  case  set  for  Trial 
on  Thursday,  October  7,  1954,  at  9:30  a.m. 

10-7-54 — Trial:  Plaintiff  appears  in  person  and 
with  Finton  J.  Phelan,  Jr.,  his  attorney. 

Defendant  appears  in  person  and  with  J.  C.  Ar- 
riola,  his  attorney. 

Thereupon  comes  the  evidence  on  behalf  of  the 
plaintiff  and  certain  documents  marked  Plaintiff's 
Exhibits  I  through  V  are  offered  in  evidence  with- 
out objection,  accepted  and  filed. 

Certain  persons,  to  wit:  Jose  Laguana,  Alfred 
Ching,  Jesus  B.  Untalan  and  Francis  L.  Sauget,  are 
duly  sworn  and  testify. 

V.  B.  Bamba  was  duly  sworn  by  the  Court  as  in- 
terpreter. 

Question  of  jurisdiction  of  court  arises  and  court 
rules  that  it  has  jurisdiction. 

Plaintiff  rests. 

Thereupon  comes  the  evidence  on  behalf  of  the 
defendant. 
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Certain  persons,  to  wit:  F.  D.  Flores,  Juan  L. 
Salas  and  Jose  C.  Villagomez,  are  duly  sworn  and 
testify. 

Defendant  rests. 

Court  finds  the  issues  joined  in  favor  of  the  de- 
fendant and  against  the  plaintiff.  Attorney  for  the 
defendant  given  ten  (10)  days  in  which  to  prepare 
the  Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment for  the  defendant,  settle  with  the  attorney 
for  the  plaintiff  and  file  same  with  the  Court. 

A  true  copy. 


District  Coui't  of  Guam,   Territory  of   Guam 
Civil  Case  No.  55-54 


FRANCIS  L.  SAUGET, 

vs. 
JOSE  C.  VILLAGOMEZ, 


Plaintiff, 


Defendant. 
Before:  The  Honorable  Paul  D.  Shriver,  Judge. 

TRIAL 
TRANSCRIPT   OF   PROCEEDINGS 
Appearances : 

For  the  Plaintiff: 

FINTON  J.  PHELAN,  JR. 

For  the  Defendant: 
J.  C.  ARRIOLA, 
PALTING  &  ARRIOLA. 
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October  7,  1954;  9:30  A.M. 

Trial  to  Court 

Plaintiff  present  in  court  in  person  and  with  his 
counsel,  Finton  J.  Plielan,  Jr. 

Defendant  present  in  court  in  person  and  with 
his  counsel,  J.  C.  Arriola. 

The  Court :     First  order  of  business  ? 

The  Clerk :  The  matter  of  Francis  L.  Sauget  vs. 
Jose  C.  Villagomez,  coming  on  for  trial. 

The  Court:     Is  the  plaintiff  ready? 

Mr.  Phelan:     Yes,  sir. 

The  Court:     Is  the  defense  ready? 

Mr.  Arriola:     Yes,  sir. 

The  Court :     Very  well,  call  your  first  witness. 

Mr.  Phelan :  I  have  asked  the  bailiff  to  call  him, 
sir,  Mr.  Alfred  Ching.  He  is  not  here.  Mr.  La- 
guna.  [2*] 

JOSE  C.  LAGUANA 
called  as  a  witness  hereby  and  on  behalf  of  the 
plaintiff,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Phelan: 

0.  Are  you,  Mr.  Laguana,  an  ofi&cer  of  the  De- 
partment of  Land  Management,  Government  of 
Guam  ? 

The  Court:     May  I  have  the  name? 

A.     Jose  C.  Laguana. 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Q.  (By  Mr.  Phelan) :  Are  you  with  the  Depart- 
ment of  Land.  Management  and  an  officer  thereof  of 
the  Government  of  Guam"?  A.     Yes,  sir. 

Q.     As  such  do  you  have  custody  of  the  records? 

A.     Yes,  sir. 

Q.  Mr.  Laguana,  have  you  certain  of  the  records 
of  the  Department  of  Land  Management  here  with 
you  this  morning?  A.     Yes,  sir. 

Q.  The  original  records  of  the  Government  of 
Guam?  A.     Yes,  sir. 

Q.  Does  your  department  record  all  documents 
pertaining  to  real  property? 

A.     Yes,  that  is  true. 

Q.  Mr.  Laguana,  I  ask  you  if  you  have  with  you 
a  certificate  of  guaranteed  claim  to  Jesus  B.  Un- 
talan?  A.     Yes.  [3] 

Q.     Covering  Lot  No.  2288,  Barrigada? 

A.  Here  is  the  certificate  of  guaranty  claim 
covering  Lot  No.  2288,  Barrigada. 

Q.  That  is  an  official  record  of  the  Government 
of  Guam?  A.     Yes. 

Mr.  Phelan:     Is  there  any  objection? 

Mr.  Arriola:     No. 

Mr.  Phelan :  If  it  please  the  court,  may  we  offer 
this  into  the  record  and  later  substitute  an  official 
certified  copy  from  Land  Management? 

The  Court:  The  question  always  presents  itself, 
of  course,  in  these  cases  as  to  whether  we  can  take 
into  custody  of  the  court,  without  the  permission 
of  Land  Management,  their  original  records.   Obvi- 
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ously,  it  is  satisfactory  to  the  Court  if  the  witness 

is  permitted  to  release  it. 

Mr.  Phelan:  I  have  no  intention  of  leaving  the 
records  here — just  read  it  into  the  record  and  then 
introduce  the  certified  photostat  from  the  Govern- 
ment of  Guam. 

The  Court:  Well,  of  course,  normally  you  don't 
have  it  introduced  as  an  exhibit  and  then  the  orig- 
inal withdrawn  to  be  replaced  by  a  photostatic  copy, 
rather  than  to  read  a  document  into  the  record  when 
the  document  speaks  for  itself.  You  have  no  photo- 
static copy  available? 

Mr.  Phelan:  Not  right  now,  no,  sir.  It  will  take 
a  day  or  two  to  secure  them  from  the  Government 
of  Guam.  [4] 

The  Couii: :  Will  counsel  stipulate  as  to  what  the 
record  shows  ? 

Mr.  Arriola :     Yes,  sir. 

The  Court:  Do  counsel  stipulate  that  this  shows 
the  title  in  the  name  of  Jesus  B.  Untalan,  is  that 
correct,  and  what  else  does  it  show? 

Mr.  Phelan:  Will  you  just  read  what  that  cer- 
tificate shows'? 

The  Court :     Yes — just  let  me  see  it. 

Mr.  Phelan:     Yes. 

The  Court:  The  parties  stipulate  that  for  pres- 
ent purposes  there  is  introduced  a  document  en- 
titled "Certificate  of  Guaranty  Claim,"  which  re- 
cites that  Jesus  Bias  Untalan  has  complied  with 
all  of  the  requirement  to  entitle  him  to  claim  full 
ownership  in  fee  simple  for  certain  property  des- 


JoseC.ViUagomez  17 

(Testimony  of  Jose  C.  Laguana.) 
igiiated  by  official  survey  as  Lot  No.  2288  at  Lalo, 
Barrigada,  Guam,  that  this  certificate  is  dated  Janu- 
ary 27,  1932,  and  signed  by  E.  A.  Root,  Governor 
of  Guam;  that  the  certificate  has  been  recorded  in 
Volume  9  of  the  records  of  guarantee  claims  in  the 
Department  of  Records  and  Accounts,  Naval  Gov- 
ernment of  Guam,  as  No.  3526.  The  record  further 
shows  the  recording  of  and  release  of  certain  mort- 
gages and  a  certain  deed  of  conveyance  under  date 
of  June  21,  1948,  to  the  Naval  Government  of 
Guam.  It  is  understood  that  by  an  agreement  of  the 
parties  a  photostatic  copy  of  this  document  may  be 
introduced  as  Plaintiff's  Exhibit  No.  1. 

Q.  (By  Mr.  Phelan) :  Mr.  Laguana,  do  you 
have  in  your  [5]  possession  a  warranty  deed  from 
Jose  B,  Untalan  to  one  Francis  L.  Saugef? 

A.    Yes,  sir. 

Q.     Do  you  have  the  official  original  copy? 

A.     Yes,  sir. 

Mr.  Phelan:     Any  objection  to  introducing  that? 

Mr.  Arriola:     No. 

Mr.  Phelan:     Will  you  show  it  to  the  judge? 

The  Court :     Now  again  you  have  a  copy. 

Mr.  Phelan :  I  have  a  carbon  copy  of  the  original, 
your  honor,  that  has  been  recorded. 

The  Court:  You  agree  that  the  copy  may  be  in- 
troduced as  a  duplicate? 

Mr.  Phelan:     Duplicate  of  the  original. 

The  Court:  That  is  marked  Plaintiff's  Exhibit 
2  and  in  connection  with  Plaintiff's  Exhibit  2  the 
record  should  show  that  the  original  of  this  docu- 
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ment  was  filed  as  instrument  027298  on  June  29, 
1954,  at  the  Department  of  Land  Management,  Land 
Records  Section,  and  that  the  original  deed  was 
signed  by  Jesus  B.  L^ntalan  on  June  28,  1954,  and 
acknowledged  before  a  notary  public  whose  name 
is  not  entirely  clear  to  the  court. 

Mr.  Phelan :     I  believe  that  was  Juan  Muna. 

The  Court :  Juan  Muna.  And  the  record  will  then 
show  that  the  name  of  the  notary  public  is  Juan 
Muna,  M-u-n-a. 

Q.  (By  Mr.  Phelan) :  Mr.  Laguana,  have  you 
in  your  possession  [6]  with  you  in  the  mutual  dis- 
tribution contained  in  Volume  8,  page  158,  the 
mutual  distribution  of  the  old  Untalan  estate  to 
Jesus  B. 

The  Court :  Now  before  you  proceed,  Mr.  Phelan, 
let  me  ask  this  question :  Lender  the  law  of  Guam  as 
it  existed  when  this  title  in  the  name  of  Jesus  B. 
Untalan  was  recorded — in  other  words  the  modus 
constat  system  was  that  possession  of  such  a  cer- 
tificate was  prima  facie  title? 

Mr.  Phelan:     Yes,  your  Honor,  I  believe  it  is. 

The  Court:  To  the  land;  I  mean  you  aren't  re- 
quired to  go  back  of  that  to  show  that  the  grantor 
had  title? 

Mr.  Phelan:  No,  this  instrument  is  the  distri- 
bution of  Mr.  Untalan 's  father's  estate  and  it  would 
show  not  only  this  lot  in  question  but  the  distribu- 
tion to  Mrs.  Yillagomez  of  the  adjacent  lot,  2289. 

The  Court:  But  are  w^e  dealing  with  the  ques- 
tion as  to  whether  Jesus  Untalan  was  the  owner? 
Now  you  have  shown,  under  the  laws  of  Guam,  he 
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was  the  owner  of  this  particular  lot  and  that  sub- 
ject to  a  deed,  which  is  not  before  the  court  at  the 
moment,  from  the  Naval  Government  of  Guam,  a 
formal  conveyance,  he  was  the  owner  and  sold  his 
interest  to  the  plaintiff  in  this  case.  Now  since  those 
matters  appear  of  record,  is  it  not  the  obligation  of 
the  defendant  to  overcome  them? 

Mr.  Phelan:  We  have  that  deed  here  from  the 
Naval  Government  of  Guam  when  he  sold  part  of 
it  and  there  is  another  deed  [7]  to  convey  another 
part. 

The  Court:     I  think  that  should  be  explained. 

Mr.  Phelan:  All  right.  Ys^e  don't  have  to  pr.t 
this  in. 

The  Court:  I  don't  see  where  in  your  case  in 
chief  you  have  any  responsibility  to  go  further  than 
to  show  that  the  land  was  owned  by  the  predecessor 
in  title  and  that  the  land  was  conveyed  to  you. 

Mr.  Phelan :  Well,  if  we  need  to  we  can  put  it  in 
later.  It  might  explain  some  of  the  confusion  exist- 
ing. 

The  Court :     That  is  up  to  the  defendant. 

Mr.  Phelan:  I  will  withdawn  that  question  at 
this  time. 

The  Court:  Now  did  you  want  to  question  as  to 
the  Navy? 

Mr.  Phelan :  There  is  the  deed  to  the  Naval  Gov- 
ernment of  Guam,  which  shows  on  that  certificate  of 
title  the  conveyed  part  of  this  property. 

The  Court:  The  certificate  of  title  itself,  of 
course,  doesn't  indicate  that. 
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Mr.  Phelan:  It  shows  there  is  a  deed  to  the 
Naval  Government  of  Guam.  It  didn't  convey  it  all. 
We  should  introduce  the  deed  to  show  that  he  had 
some  left. 

The  Court:  What  I  am  pointing  out  is  that  the 
records  themselves  show  that  there  was  a  convey- 
ance prior  to  that  to  Mr.  Sauget. 

Mr.  Phelan:     I  will  show  that  now. 

The  Court :  Yes,  that  is  what  I  thought  you 
would  do.  [8] 

Q.  (By  Mr.  Phelan) :  Do  you  have  an  official 
copy  of  a  deed  from  Mr.  Untalan  to  the  Naval  Gov- 
ernment of  Guam?  I  believe  it  is  document  520  or 
521.  I  believe  you  have  both  of  those! 

A.  Yes,  we  have  a  full  warranty  deed  of  con- 
veyance to  Jose-Villagomez  and  Antonia  Villa 
gomez,  husband  and  wife,  and  Jesus  B.  Untalan  as 
parties  of  the  first  part  and  Naval  Government  of 
Guam  as  parties  of  the  second  part. 

Q.     What  does  it  convey  *? 

A.  It  conveys  a  portion  of  parcel — of  lot  No. 
2288,  Barrigada,  containing  an  area  of  14,409 
square  meters. 

Q.     And  what  does  that  other  deed  show? 

A.  The  other  deed  shows  Mr.  Jose  Villagomez 
and  Antonia  Villagomez,  husband  and  wife,  parties 
of  the  first  part,  and  Naval  Government  of  Guam, 
party  of  the  second  part,  conveying  that  portion  of 
Lot  No.  2289,  township  of  Barrigada,  and  con- 
taining an  area  of  9,896  square  meters. 
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Q.     Are  there  maps  incorporated  in  those  deeds? 

A.     Yes,  sir. 

Q.     Would  you  show  those  to  the  court  please? 

The  Court:  Now  showing  those  to  me  isn't  going 
to  clarify  your  record.  You  have  to  have  testimony 
there,  and  if  you  prefer,  copies  of  the  maps  show- 
ing that  the  property  deeded  here  is  not  included 
in  the  property  which  was  deeded  to  Mr.  Sauget. 

Mr.  Phelan :     It  shows  on  these  maps. 

The  Court:  Well,  that  again — those  are  the  [9] 
original  records'? 

Mr.  Phelan:  Yes,  we  will  stipulate  them  in  and 
substitute  photostatic  copies. 

The  Court :  Well,  again,  are  the  parties  prepared 
to  stipulate  that  the  conveyances  which  were  made 
to  the  Naval  Government  of  Guam,  are  not  involved 
in  the  property  in  this  case  ? 

Mr.  Arriola :  I  thought  so  as  during  the  pretrial 
I  thought  the  plaintiff  had  purchased  the  land  and 
the  reversion.  Now  there  is  no  reversion  because  the 
deed  just  mentioned  is  warranty  to  the  government. 

The  Court:  Well,  what  we  are  concerned  with 
here  are  the  rights  as  between  the  plaintiff  and  de- 
fendant now  regardless  of  reversionary  rights.  Is 
the  defendant  prepared  to  stipulate  that  the  land 
which  was  conveyed  to  the  Naval  Government  of 
Guam  out  of  Lot  No.  2288,  is  not  involved  in  the 
present  controversy? 

Mr.  Arriola:  In  so  far  as  notice  is  concerned, 
sir.  That  is  our  only  defense  in  here.  The  deed  was 
signed  by  the  plaintiff,  the  defendant  and  by  the 
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defendant's  wife  and  that  is  part  of  our  defense 

against  the  plaintiff. 

Mr.  Phelan:     You  missed  the  point  of  the  court. 

The  Court :  What  I  am  asking  now,  Mr.  Arriola, 
is  whether  the  descriptions  contained  in  these  deeds 
to  the  Naval  Government  involve  in  any  way  the 
land  in  controversy  here? 

Mr.  Aii'iola:     For  that  purpose,  no,  sir.  [10] 

The  Court :  For  that  purpose,  no.  Very  well,  the 
record  will  show  that  the  parties  stipulate  that 
while  certain  property  was  conveyed  to  the  Naval 
Government  of  Guam,  without  determining  the  na- 
ture of  that  conveyance,  that  such  property  is  not 
involved  in  that  which  is  in  controversy  in  the  pres- 
ent suit. 

Mr.  Arriola:     All  right,  sir. 

Mr.  Phelan:  We  will  substitute  photostatic 
copies  of  these  instruments.  Would  the  court  care 
to  look  at  the  original  *? 

The  Court:  I  don't  see  that  it  is  of  any  value 
since  you  stipulate. 

Mr.  Phelan :  It  might  help  visualize  the  picture 
since  it  is  a  map. 

The  Court:  What  I  am  concerned  with  is  the 
land  you  claimed  to  have  purchased;  that  is  the 
crux 

Mr.  Phelan:     Yes. 

The  Court:  Of  the  case  here.  The  only  purpose 
of  introducing  the  other  deeds  and  accompanying 
maps  is  to  show  that  the  notations  and  the  deed  or 
certificate  from  the  Naval  Government  to  Jesus  B. 
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Untalan  and  that  the  conveyances  mentioned  did 

not  inchide  the  land  which  is  in  controversy  here. 

Mr.  Phelan:  It  did  not  convey  the  entire  lot  to 
the  Naval  Grovernment  of  Guam ;  part  of  it  was  not 
conveyed. 

The  Court :  Yes,  that  is  exclusive,  in  other  words, 
with  the  land  with  which  we  are  concerned  here. 
Now  that  brings  us,  doesn't  it,  Mr.  Phelan,  to  where 
you  have  sho\^Ti  that  Jesus  B.  [11]  Untalan  was  the 
registered  owner  of  certain  land,  that  in  1948, 
he  deeded  a  portion  of  that  land  and  in  1954  he 
deeded  land  to  the  plaintiff  in  this  case. 

Mr.  Phelan:     I  have  one  other  question. 

Q.  (By  Mr.  Phelan) :  Mr.  Laguana,  did  you 
check  the  records  to  see  if  there  were  any  other  in- 
struments  pertaining   to   this   particular    lot? 

A.     Yes,  sir. 

Q.     Did  you  find  any  instruments'? 

A.     No,  sir. 

Q.  You  have  brought  all  of  the  instruments  that 
you  could  find  pertaining  to  Lot  2288,  Barrigada  ? 

A.     Yes,  sir. 

Mr.  Phelan:     Your  witness. 

Mr.  Arriola :  May  I  see  that  map  ?  Your  Honor, 
I  would  like  to  introduce  this  map  showing  the  de- 
scription of  the  property  in  question. 

The  Court:  That  is  the  original  record  of  the 
Government  of  Guam? 

Mr.  Arriola:  If  the  counsel  for  plaintiff  would 
stipulate  as  to  a  copy  of  this  map 
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Mr,  Phelan :  As  a  matter  of  fact  that  is  a  larger 
map  than  the  one  on  the  deed.  I  am  perfectly  will- 
ing, but  we  have  already  stipulated  that  the  deed 
would  be  introduced  and  with  it  a  copy  of  the  [12] 
map. 

Mr.  Arriola:     The  same  map? 

Mr.  Phelan:     Same  map. 

Mr.  Arriola:  Yes,  sure.  Does  the  court  wish  to 
look  at  this  map,  sir? 

The  Court:     This  is  the  map 

Mr.  Arriola :  Showing  Lot  2288-1,  conveyance  to 
the  Navy. 

The  Court :  Where  does  it  come  from  ?  An  origi- 
nal map  of  the  Government  of  Guam? 

Mr.  Arriola :  Is  this  the  original  or  a  copy  of 
the  map  you  have  on  file? 

The  Witness:  May  I  see  it?  It's  a  copy  of  a 
map  that  we  have  on  file. 

The  Court :  That  is  the  property  of  the  Govern- 
ment of  Guam? 

The  Witness:     This  is. 

The  Court:  Do  you  have  any  objection  to  that 
being  introduced  in  evidence? 

The  Witness:     Well,  no,  sir. 

The  Court :  Does  the  Government  of  Guam  want 
this  particular  piece  of  paper  back,  because  if  it 
goes  in  the  record  they  won't  get  it? 

Mr.  Phelan :     You  will  give  us  that  ? 

The  Witness :     Yes. 

Mr.  Arriola:  It  is  up  to  the  plaintiff  to  in- 
troduce it  at  this  time.  Do  you  want  to? 
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Mr.  Phelan:  May  I  just  examine  it  [13]  care- 
fully? 

The  Court:  I  think  the  defendant  can  have  it 
marked  for  identification  purposes,  but  they  are  not 
putting  on  their  case  now. 

Mr,  Phelan:  It's  the  same  map.  I  will  offer  it 
into  evidence  to  show  the  location  of  the  property 
sold  to  the  Government  of  Guam  and  the  remain- 
ing portions  now  in  question,  that  being  sold  to  the 
Government  of  Guam  being  colored  in  red  and  that 
being  retained  by  Mr.  Untalan  at  that  time  being 
colored  in  green. 

The  Court:     Is  that  agreed? 

Mr.  Arriola:     Yes,  sir. 

The  Court:  Very  well,  it  will  be  received  an 
Plaintiff's  Exhibit  3. 

Mr.  Arriola:  No  further  questions  of  this  wit- 
ness. 

The  Court:  Thank  you,  Mr.  Laguana,  you  may 
be  excused.  Call  your  next  wdtness.  [14] 

ALFRED  CHING 

was  called  as  a  witness  hereby  and  on  behalf  of  the 
plaintiff,  was  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Phelan : 

Q.  Will  you  please  state  your  full  name,  oc- 
cupation and  residence? 

A.  Alfred  Ching,  Real  Estate  broker,  surveyor 
and  contractor. 
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Q.  Mr.  Cliing,  are  yon  familiar  with  Lot  2288, 
Barrigada  ? 

A.  Lot  2288  is  quite  a  large  lot ;  the  lot  that  I  am 
familiar  with  is  2288-1. 

Q.     Mr.  Ching,  is  that  the  remainder  of  Lot  2288? 

A.     That  is  the  remainder  of  Lot  2288. 

Q.  Did  yon  appraise  that  remaining  portion  of 
that  lot? 

A.  I  went  out  on  Tuesday  and  examined  Lot 
2288-1  and  made  an  appraisal  on  it. 

Q.  Mr.  Ching,  will  you  tell  us  what  your  ap- 
praisal was  based  upon? 

The  Court:  Xow  before  Mr.  Chin  proceeds — I 
am  a  little  bit  confused.  Are  you  talking  about  Lot 
2288?  That  is  the  only  evidence  we  have  before  us. 
He  describes  that  lot  as  2288-1. 

The  Witness:  2288-new-l.  Every  time  a  portion 
is  cut  off  they  assign  a  new  number  to  the  remain- 
ing portion  that  is  cut  off. 

The  Court:     I  see,  very  well. 

Mr.  Phelan:    Will  you  continue,  please?  [15] 

A.     The  appraisal  value  basis  on  2288-new-l? 

Q.     What  was  your  appraisal  value  of  that  lot? 

A.  I  appraised  the  lot  at  $2,135.00  based  on 
$2.50  per  square  meter. 

Q.  Mr.  Ching,  did  you  appraise  just  the  land 
itself  or  did  you  consider  any  improvements? 

A.  No  improvements  whatsoever  on  the  land, 
just  the  land  itself. 

Q.  Did  you  cause  a  map  of  that  particular  por- 
tion which  you  appraised  to  be  made? 
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A.     Yes. 

Q.     Does  it  have  the  area  and  description*? 

A.  The  metes  and  bounds  description;  we  com- 
puted the  area  and  metes  and  bounds  description. 

Mr.  Phelan:     Any  objection  to  that  going  in? 

Mr.  Arriola:     Let  me  see  it.  No,  sir. 

Mr.  Phelan:  I  offer  this  in  evidence  as  Plain- 
tiff's Exhibit  4.  Have  you  any  objection  to  its  being 
introduced  in  evidence"? 

Mr.  Arriola:     No  objection. 

Mr.  Phelan :  May  it  be  received  in  evidence,  your 
Honor "? 

The  Court:    Without  objection  it  will  be  received. 

Mr.  Phelan:  This  shows  exactly  the  area  that  is 
in  question. 

Q.  (By  Mr.  Phelan)  :  Would  you  describe  for 
the  record  how  that  lot  is  situated*?  [16] 

A.  The  lot  is  situated  at  the  corner  of  Routes  10 
and  15.  That  is  the  Navy  designation  for  the  roads. 
Its  frontage  is  97  feet  on  Route  15  and  60  feet  on 
Route  10.  The  total  area  of  the  lot  is  858  square 
meters. 

Q.     Is  there  water  and  power  to  that  lot*? 

A.  There  is  water  and  power  to  the  lot  at 
present. 

Q.  Mr.  Ching,  are  there  any  improvements  situ- 
ated on  that  lot? 

A.  There  is  a  two-story  frame  dwelling  on  the 
lot,  which  is  partially  set  on  concrete  columns. 

Q.  Could  you  estimate  the  reasonable  value  of 
that  structure"? 
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A.  I  had  no  opportunity  to  go  into  the  house. 
I  based  my  value  from  what  I  seen  outside.  I  would 
say  that  the  house  would  be  valued  about  $8,500.00. 

Q.     That  house  is  on  this  lot? 

A.     As  far  as  I  can  see. 

Q.  Did  you  have  occasion  to  appraise  the  rea- 
sonable rental  value  of  this  property? 

A.  Without  seeing  the  inside,  the  house  with 
power  and  electricity  and  the  usual  conveniences  of 
a  house — I  would  say  at  the  present  rental  market 
it  would  rent  for  about  $100  a  month. 

Q.  What  would  the  reasonable  business  rental 
value  of  this  entire  piece  of  property  be? 

A.  Based  on  what  rentals  have  been  paid  on 
Guam,  I  would  [17]  say  a  reasonable  value — may 
I  ask  one  question  before  I  answer  that?  Will  you 
base  it  on  a  lease  or  a  monthly  rental?  There  is  a 
difference.  Based  on  a  month  rental,  it  should  rent 
at  approximately  $75  a  month ;  based  on  a  leasehold, 
long  term,  it  should  rent  for  $50  a  month  with  taxes 
paid  by  the  lessee. 

Q.  That  is  for  business  purposes.  Would  that 
include  constructing  business  buildings  by  the 
lessee?  A.     That  would. 

Q.  Then  the  property  has  substantial  rental 
value  ? 

A.     The  property  has  substantial  rental  value. 

Q.     Are  the  two  roads  paved  roads  or  dirt  roads? 

A.     They  are  both  paved  roads. 

Q.     And  the  map  which  we  just  introduced  was 
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prepared  by  whom?  A.     An  engineering  firm. 

Q.  And  that  faithfully  represents  the  particular 
portion  that  you  appraised? 

A.     Yes;  it  is  the  exact  portion  that  I  appraised. 

Mr.  Phelan:     I  have  no  further  questions. 

Mr.  Arriola:  May  I  see  Plaintiff's  Exhibit  No. 
4,  please? 

Cross-Examination 
By  Mr.  Arriola : 

Q.  Lot  No.  2288-new-l,  Mr.  Ching,  shows  an 
area  of  858  square  meters.  Where  did  you  get  this 
computation  ? 

A.  We  took  the  original  lot  2288  and  we  took 
out  the  portion  the  Navy  took  out  for  condemna- 
tion and  took  out  the  portion  [18]  where  Route  15 
cut  off  and  that  is  the  exact  balance  left. 

Q.  And  you  valued  this  lot  at  approximately 
$2.50  per  square  meter?  A.     Yes. 

Q.     Just  what  did  you  base  your  appraisal  on? 

A.  Based  it  on  the  various  sales  made  through- 
out the  last  year  or  so  throughout  the  island. 

Q.     Not  around  that  particular  lot? 

A.  If  you  base  it  on  Barrigada — I  do  not  have 
the  exact  figures — but  they  sold  for  around  $700 
to  $800,  without  improvements,  in  from  the  road- 
ways. 

Q.    What  is  the  size  of  those  pieces? 

A.  Around  800  to  1,000  square  meters  and  they 
were  sold  between  $800  and  $700  without  any  im- 
provements at  all. 
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Q.  Now,  you  appraised  this  lot  with  the  building 
on  the  lot,  is  that  correct?  A.     Correct. 

Q.     At  $2.50  a  square  meter'?  A.     Correct. 

Q.  Did  you  notice  how  deep  the  top  soil  was  on 
this  lof? 

A.  The  top  soil  is  not  very  deep,  just  a  thin 
covering  over. 

Q.     Were  there  any  fruit  or  trees  on  the  lot  ? 

A.  There  were  not  too  many  fruit  trees  or  bear- 
ing trees  on  the  lot.  [19] 

Mr.  Arriola:    T  have  no  further  questions,  sir. 

Mr.  Phelan :     I  have  one  or  two  questions. 

Redirect  Examination 
By  Mr.  Phelan : 

Q.  Mr.  Ching,  did  you  appraise  this  based  upon 
desirable  or  value  as  farm  or  business  property? 

A.  I  based  my  appraisal  on  what  the  property 
could  be  sold  for  today. 

Q.     And  its  possible  use? 

A.     Its  possible  use. 

Q.  Is  depth  of  top  soil  or  number  of  fruit  trees 
to  be  considered  for  business  j)urposes? 

A.     No. 

Mr.  Phelan:     No  further  questions. 

Mr.  Arriola  :     One  question. 
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Recross-Examination 
By  Mr.  Arriola: 

Q.  Is  Lot  2288-new-l  located  in  a  business,  resi- 
dential or  farming  section? 

A.  It  fronts  on  a  main  street  and  in  Guam  the 
zoning  laws  do  not  prevent  anyone  from  establishing 
a  business. 

Q.     Are  there  businesses  in  that  area  ? 

A.  About  a  block  further,  toward  BPM  there  is 
a  store,  I  think. 

Q.     That  is  the  only  business?  [20] 

A.     Right. 

Q.     Are  there  any  other  houses  around  that  lot? 

A,  There  are  several  houses  on  both  sides  of  the 
street. 

Mr.  Arriola:     No  further  questions. 

The  Court:    You  may  be  excused,  Mr.  Ching. 

Mr.  Phelan :  Mr.  Jesus  B.  Untalan.  May  it  please 
the  court,  Mr.  Untalan 's  English  is  rather  limited 
and  Mr.  Bamba  has  vohmteered  to  interpret  these 
few  questions. 

The  Court:  We  are  very  happy  to  have  Mr. 
Bamba  serve  as  interpreter. 

(V.  B.  Bamba,  called  upon  to  act  as  inter- 
preter for  the  witness,  Jesus  B.  Untalan,  was 
duly  sworn  and  translated  all  questions  pro- 
pounded in  the  English  language  to  the 
Chamorro  language  and  all  answers  given  in 
the  Chamorro  language  to  the  English  language, 
as  follows.)  [21] 
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JESUS  B.  UNTALAN 
called  as  a  witness  hereby  and  on  behalf   of  the 
plaintiff,    being   first    duly    sworn,    was    examined 
and  testified  as  follows,  through  the  interpreter: 

Direct  Examination 
By  Mr.  Phelan: 

Q.  Will  you  please  state  your  name,  occupation 
and  residence? 

A.  My  name  is  Jesus  B.  Untalan,  farmer  by  oc- 
cupation, and  residence,   Mangilao,   Barrigada. 

Q.  Mr.  Untalan,  did  you  own  Lot  2288,  Barri- 
gada ?  A.     Where  is  that  part  of  Barrigada  '^. 

Q.    Lalo,  Barrigada,  Price  Road.  A.    Yes. 

Q.  Mr.  Untalan,  I  show  you  Plaintiff's  Exhibit 
2,  a  deed,  and  ask  you  if  this  is  a  copy  executed 
by  you  to  one  Francis  L.  Sauget? 

A.  Yes,  I  remember  executing  a  deed  in  favor 
of  Mr.  Sauget  for  my  property. 

Mr.  Phelan :     This  is  already  in. 

The  Court:     Yes. 

Q.  (By  Mr.  Phelan) :  You  were  paid  for  that 
sale?  A.     Yes. 

Q.  Mr.  Untalan,  I  show  you  a  piece  of  paper 
here  which  purports  to  be  a  receipt  for  real  estate 
taxes,  and  I  ask  you  if  that  is  a  tax  receipt  from 
the  Government  of  Guam  to  you  [22]  for  taxes  paid 
on  this  lot?  A.     Yes. 

Mr.  Phelan:  May  this  be  marked  Exhibit  5? 
Any  objection? 

The  Court:     Plaintiff's  5? 
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Mr.  Phelan:  Yes,  sir.  It  is  the  same  tax  receipt 
we  had  at  the  pretrial  conference.  May  it  be  ac- 
cepted in  evidence?  I  am  offering'  it  in  evidence. 

The  Court:     Any  objection? 

Mr.  Arriola:     No  objection,  sir. 

The  Court:     It  will  be  received  without  objection. 

Q.  (By  Mr.  Phelan)  :  Mr.  Untalan,  did  you 
ever  sell  any  other  portions  of  this  lot,  2288,  Lola, 
Barrigada,  at  any  time? 

A.     No,  I  have  never  sold  any. 

Q.  Mr.  Untalan,  did  you  several  years  ago  con- 
vey part  of  it  to  the  Government  of  Guam,  part  of 
the  big  lot,  the  original  lot? 

A.  There  was  some  portion  that  the  government 
took  over  and  the  government  was  using  it  for  farm 
purposes. 

Q.     Is  that  part  of  the  agricultural  farm  today? 

A.     Yes. 

Q.  Aside  from  the  portion  taken  for  the  agricul- 
tural farm  was  any  portion  taken  of  the  original 
lot?  Now  for  the  record,  by  the  United  States  or 
the  Naval  Government  of  Guam?  A.    Yes. 

Q.  The  portion  you  sold  to  Mr.  Sauget  was  that 
the  remainder  after  these  other  pieces  were  taken 
from  the  original  lot  ?  [23]  A.     Yes. 

Q.  Did  you  ever  lease  that  remaining  portion  to 
anyone?  A.     No,  sir. 

Q.  Did  you  ever  authorize  anyone  to  construct 
a  permanent  structure  on  this  portion? 

A.  Yes,  somebody  constructed  a  permanent 
structure  but  that  property  belonged  to  me. 
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Q.  Was  that  structure  built  with  your  permis- 
sion? 

Interpreter:  He  didn't  answer  me.  May  I  clar- 
ify the  question? 

Mr.  Phelan:     Yes,  please. 

A.  I  didn't  give  anybody  any  authority  to  con- 
struct any  permanent  structure. 

Q.  Considering  just  the  portion  which  you  sold 
to  Mr.  Sauget,  have  you  ever  conveyed  or  sold  any 
interest  in  that  piece  to  anyone  other  than  Mr. 
Sauget?  A.     No. 

Mr.  Phelan :     Your  wdtness. 

Mr.  Arriola:  May  I  have  Plaintiff's  Exhibit  No. 
2,  please,  the  deed? 

Cross-Examination 
By  Mr.  Arriola: 

Q.  I  will  show  you  Plaintiff's  Exhibit  No.  2  and 
ask  you  to  identify  this  again,  whether  this  is  your 
deed  to  Mr.  Sauget;  I  will  just  ask  you  whether 
you  can  identify  that  document,  please?  [24] 

Mr.  Phelan :     Here  is  the  original. 

The  Court:  Well,  you  have  admitted  this  is  the 
cojjy  of  the  original. 

Interpreter:     It  doesn't  have  any  signature. 

Mr.  Phelan:  Then  ask  him  if  this  is  his  signa- 
ture. 

The  Court:  Just  ask  him — you  are  referring  to 
the  reservation  in  the  deed,  aren't  you? 

Mr.  Arriola :     And  for  purpose  of  impeachment. 
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The  Court:  Well,  if  you  are  dealing  with  the 
reservation 

Mr.  Arriola:     Yes,  sir. 

The  Court :  Well,  then  why  don 't  you  ask  him  if 
he  remembers  that  was  in  the  deed. 

Q.  (By  Mr.  Arriola)  :  Mr.  Untalan,  you  testi- 
fied in  the  direct  examination  that  you  had  never 
authorized  anyone  to  construct  or  build  on  lot  2288, 
i?n't  that  correct? 

A.     No,  I  didn't  authorize. 

Q.  Mr.  Untalan,  when  you  signed  that  deed  to 
Mr.  Sauget  you  understood  what  you  were  signing? 

A.     I  was  conveying  my  property. 

Q.  Were  you  aware  at  the  time  you  executed  the 
deed  that  the  deed  contained  a  provision  that 
granted  verbal  license  to  Mr.  Villagomez  to  use  the 
land? 

Mr.  Phelan:  If  it  please  the  Court,  I  believe 
this  is  immaterial  to  the  point  at  issue.  I  believe  we 
are  drifting  away.  [25] 

The  Court:  Well,  this  thing  is  going  to  resolve 
itself  into  the  question  of  wiiat  rights  the  defend- 
ant has,  and  I  suspect  that  this  is  the  conclusion 
we  have  to  reach,  so  let  us  begin  at  the  purpose  of 
the  reservation  in  the  deed.  The  reservation,  of 
course,  speaks  for  itself.  If  it  is  sufficiently  clear  it 
explains  just  what  was  intended,  and  I  suggest 
that  you  explore  the  prior  existent  situation,  when 
the  house  was  built,  and  what  the  circumstances  it 
was  built  under,  and  so  forth. 

Q.     (By  Mr.  Arriola) :    Mr.  Untalan,  do  you  re- 
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member  when  Mr.  Villagomez  built  or  constructed 

a  house  on  that  lot,  2288? 

A.     I  don't  remember. 

Q.  You  were  the  owner  of  this  lot  since  when, 
Mr.  Untalan? 

A.     Since  the  year  1904  when  I  purchased  it. 

Q.  Was  not  this  piece  of  property,  Mr.  Untalan, 
delinquent  in  taxes  for  a  period  of  three  years  from 
1933  to  1936  ?  A.     No,  it  was  never  delinquent. 

Q.  And  you  did  not  authorize  or  you  did  not 
grant  anyone  to  build  a  house  on  this  lot? 

A.  No,  I  didn't  give  any  license.  They  just  went 
right  in  and  constructed  it. 

Q.  Did  not  the  defendant,  Mr.  Villagomez,  give 
you  $125  for  this  lot  in  1936?  A.     No,  sir. 

Q.  How  much  were  you  paid  for  this  lot  No.  2288 
by  Mr.  Sauget?  [26] 

Mr.  Pholan:  I  think  that  question  is  irrelevant. 
The  exhibit  speaks  for  itself. 

Mr.  Arriola :  There  is  the  issue  here  as  to  whether 
the  court  has  jurisdiction,  sir. 

The  Court:  We  are  getting  into  the  field  of 
equity,  and  I  will  overrule  the  objection.  He  may 
answer  how  much  he  paid.  A.     $1,000.00. 

Q.     Were  you  personally  paid  by  Mr.  Sauget? 

A.     Yes. 

The  Court:  What  is  the  consideration  recited 
to  be? 

Mr.  Phelan :  ''One  dollar  and  other  valuable  con- 
siderations." 

Q.     (By  Mr.  Arriola)  :     Now  when  you  sold  a 
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portion  or  part  of  Lot  No.  2288  to  the  Government 
of  Guam  in  1948  did  not  your  sister,  Mrs.  Villa- 
gomez, and  defendant  Villagomez  join  you  in  the 
deed  as  grantors'?  A.     No. 

Mr.  Arriola :     No  further  questions. 

Mr.  Phelan:     I  have  no  questions. 

Examination  by  the  Court 

Q.     Mr.  Untalan,  who  built  the  house  on  the  land  I 

A.     Villagomez. 

Q.     When  did  he  build  the  house? 

A.     I  do  not  remember  the  date. 

Q.     About  what  year  was  it  *? 

A.     I  do  not  remember  the  year.  [27] 

Q.     Was  it  after  the  war? 

A.  Long  before  the  war.  Long  before  the  war  the 
house  was  built. 

Q.  Did  Mr.  Untalan  see  the  house  being  built 
when  it  was  originally  built?  A.     No. 

Q.  When  did  he  first  know  that  the  house  had 
been  built?  A.     I  do  not  remember. 

Q.     Has  Mr.  Villagomez  lived  in  the  house  ? 

A.     You  mean  right  now  ? 

Q.     Yes.  A.    Yes. 

Q.  And  was  Mr.  Villagomez  living  in  the  house 
when  he  sold  the  land  to  Mr.  Sauget  ?  A.     Yes. 

The  Court :     Any  questions  ? 

Mr.  Phelan:     I  have  several,  your  honor. 
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Redirect  Examination 
By  Mr.  Phelan : 

Q.  Mr.  Untalan,  is  not  Lot  2288  adjacent  to  Lot 
2289,  which  is  owned  by  Mrs.  Villagomez  ? 

A.     Right. 

Q.  Did  you  ever  have  the  boundary  line  between 
those  two  lots  surveyed? 

A.  There  was  a  map  but  it  was  lost  during  the 
war  and  the  [28]  monuments  were  destroyed. 

Q.  Did  Mr.  Villagomez  ever  tell  you  he  was 
building  on  your  land? 

A.    Xo,  he  didn't  ask  me. 

Q.  Did  he  ever  say  on  what  lot  he  was  building 
his  house  to  you  ?  A.     No. 

Q.  Did  he  ever  state  that  he  was  building  on  his 
wife 's  lot  1  A.     No,  sir. 

Mr.  Phelan :     I  have  no  other  questions. 

The  Court :     Any  questions  ? 

Mr.  Arriola:     No  further  questions. 

The  Couii::  Very  well,  the  witness  may  be  ex- 
cused and  the  court  will  take  a  ten-minute  recess. 

(The   court  recessed   at   10:40  a.m.   and   re- 
convened at  10 :55  a.m.) 

Mr.  Phelan:  Please  take  the  stand,  Mr.  [29] 
Sauget. 
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FRANCIS  L.  SAUGET 

the  plaintiff  herein,  called  as  a  witness  hereby  on 
his  own  behalf,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Phelan : 

Q.  Will  you  please  state  your  name,  address  and 
occupation  ? 

A.  Francis  L.  Sauget,  businessman  and  contrac- 
tor, Asan. 

Q.  Are  you  the  plaintiff  in  this  case,  Mr.  Sau- 
get? A.     I  am. 

Q.  Mr.  Sauget,  in  June  of  this  year  did  you 
purchase  from  one  Jesus  B.  Untalan  a  piece  of 
property  located  at  Lola,  Barrigada  ? 

A.     I  did. 

Q.     Is  that  property  known  as  Lot  2288  ? 

A.     Yes. 

Q.  Mr.  Sauget,  did  you  pay  Mr.  Untalan  value 
and  consideration  for  that  property? 

A.     I  did. 

Q.    Bid  you  pay  him  in  cash  ?  A.I  did. 

Q.  Did  you  know  Mr.  Untalan  before  you  made 
this  purchase?  A.     No,  sir,  I  did  not. 

Q.     It  was  a  business  transaction? 

A.     Strictly  business  transaction.  [30] 

Mr.  Phelan:     I  have  no  further  questions. 
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Cross-Examination 
By  Mr.  Arriola : 

Q.  Mr.  Sauget,  how  much  did  you  pay  for  this 
lot?  A.     I  paid  $1,000.00  for  this  lot. 

Q.  And  did  you  search  the  records  in  the  De- 
partment of  Land  Management  prior  to  the  execu- 
tion of  the  deed? 

A.  I  searched  the  land  records  and  found  Jesus 
B.  Untalan  to  be  the  owner  of  the  property  in  ques- 
tion and  that  is  why  I 

Q.     Did  you  personally  search  the  records? 

A.     I  personally  looked  at  the  records. 

Q.  Did  you  personally  notice  the  map  of  Lot 
2288?  A.     I  only  saw  one  map. 

Q.  That  map  was  dated  1947?  May  I  have  the 
map  there,  the  blue  one?  I  think  it's  Plaintiff's 
Exhibit  No.  4.  I  will  show  you,  Mr.  Sauget,  Plain- 
tiff's Exhibit  No.  3,  and  ask  you  whether  that  is  the 
map  you  saw  at  the  Department  of  Land  Manage- 
ment? A.     Yes,  that  is  the  map. 

Q.     And  you  bought  2288-new-l? 

A.     2288  is  the  lot  that  I  bought. 

Mr.  Phelan:     The  deed  speaks  for  itself. 

Mr.  Arriola:  May  it  please  the  court  there  was 
evidence  introduced  that  the  lot  in  question  was 
2288-new-l. 

The  Court:  That  was  the  testimony  of  Mr. 
Ching. 

Mr.  Phelan:     We  stipulated  that  the  deed  con- 
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veyed  certain  [31]  rights  in  the  remainder  of  2288. 

The  only  part  in  controversy  was  the  small  portion, 

88-1. 

Mr.  Arriola :     That  is  the  question  I  asked. 

Mr.  Phelan:  No,  it  isn't.  I  think  the  deed  speaks 
for  itself  as  to  what  he  bought  and  what  he  intended 
to  be  conveyed. 

Mr.  Arriola :  The  deed  shows  a  tract  of  land  con- 
taining 16,000  square  meters.  Now  we  come  down  to 
858  square  meters.  What  is  the — the  court  is  inter- 
ested as  to  whether  the  house  in  question  is  located 
on  the  858  square  meters. 

Mr.  Phelan:     I  don't  tliink  that's  an  issue. 

Mr.  Arriola:  Well,  }:)laintiff  brought  out  by  his 
witnesses  as  to  whether  the  building  was  on  2288  or 
2289. 

The  Court:  Mr.  Ching's  testimony  was  as  to  the 
reasonable  rental  value  of  the  building  and  so  forth. 

Mr.  Phelan:  And  also  of  the  bare  lot  for  busi- 
ness purposes,  but  on  cross-examination  I  think  he 
must  stick  to  the  questions  brought  on  direct  exami- 
nation. If  he  wants  to  put  his  case  on,  let  him  put 
his  own  witness  on. 

The  Court:  Well,  this  deals  with  the  circum- 
stances surrounding  the  sale  and  since  this  is  the 
plaintiff  in  the  case,  why  he  can  be  asked.  Now  what 
was  your  question? 

Q.  (By  Mr.  Arriola) :  I  asked  the  plaintiff 
whether  he  had  looked  at  that  particular  map  now 
in  his  hands,  Plaintiff's  Exhibit  No.  3,  sir. 
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A.  I  did  not  look  at  this  particular  map  before 
I  made  the  [32]  purchase. 

Q.     Did  you  look  at  any  other  map? 

A.  All  I  looked  at  was  an  area  map  showing 
2288. 

Q.     That  was  not  the  map,  though  ? 

A.     No,  not  until  after. 

Q.  Mr.  Sauget,  I  will  show  you  the  original  copy 
of  Plaintiff's  Exhibit  No.  3  and  ask  you  whether 
this  is  the  map  you  saw? 

A.  No,  I  never  even  seen  that  map  before  I  made 
the  purchase. 

Q.  What  document  or  documents  did  you  see,  if 
any,  Mr.  Sauget? 

A,  The  only  document  I  seen  was  a  land  regis- 
tration record. 

Q.     The  title? 

A.  The  title  certificates  on  the  suburban  area  of 
Barrigada. 

Q.  And  you  did  not  see  this  warranty  deed  from 
the  defendant,  his  wife  and  Mr.  Untalan  to  the 
Government  of  Guam? 

A.     I  did  not  see  that. 

Q.  Did  you  see  the  premises  prior  to  the  trans- 
action ? 

A.  I  had  never  inspected  the  premises  outside  of 
knowing  where  the  location  was  and  where  it  was 
described  to  me  and  the  area  involved  with  the 
stipulation  that  the  government  had  two  takings, 
and  I  would  recognize  the  government  takings  was 
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the  only  thing,  and  I  did  not  know  the  exact  amount 

of  taking  by  the  government. 

Q.  And  you  did  not  know  either  that  it  was  a 
conveyance  and  not  a  lease  ?  [33] 

A.  I  did  not  know  that.  The  records  showed  at 
that  time,  that  I  seen,  it  was  a  leasehold  but  I  did 
know  that  there  was  a  minimum  of  558  square 
meters  left  in  the  property  involved.  That  was  what 
I  was  interested  in. 

The  Court:     558? 

The  Witness:     858. 

Q.  (By  Mr.  Arriola)  :  And  when  was  the  first 
time  that  you  noticed  that  there  was  a  building  lo- 
cated on  the  lot  you  had  just  purchased? 

A.     When  I  went  out  and  made  an  examination. 

Q.  Approximately  how  many  days  and  weeks 
after  you  made  the  purchase? 

A.  It  was  the  day  I  purchased  the  property.  I 
went  and  looked  at  it  after  the  deed  was  signed. 

Mr.  Arriola :     No  further  questions. 

Mr.  Phelan:  I  have  one  or  tw^o  questions  on  re- 
direct. 

Redirect  Examination 

By  Mr.  Phelan: 

Q.  Mr.  Sauget,  on  cross-examination  you  were 
asked  if  you  had  searched  the  records  on  this  prop- 
erty. Did  you  search  to  see  if  taxes  were  paid  ? 

A.  Yes,  I  found  that  taxes  were  paid  on  there. 
There  was  no  lien  on  the  property. 

Q.     Did  the  tax  record  show  any  improvements? 
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A.  No,  the  tax  records  showed  that  it  was  a  bare 
piece  of  [34]  property. 

Q.     You  were  interested  in  a  lot? 

A.    That  is  right. 

Mr.  Phelan :     I  have  no  further  questions. 

Mr.  Arriola:     No  further  questions. 

Examination  by  the  Court 

Q.  Where  is  the  house  that  has  been  mentioned 
here?   Is  that  on  the  858  square  meters'? 

A.  After  examination  it  was  found  to  be  on  this 
here.  Upon  search  of  the  tax  records  it  shows  that 
the  house  was  erected  and  taxes  paid  on  2289,  which 
was  Antonia  Villagomez.  There  is  the  house  and 
lot  shown  on  the  records  that  I  checked  last  week. 
The  receipt  states  the  house  and  lot  on  that  one,  but 
the  other  one  shows  no  improvements  in  the  record 
whatsoever,  no  place  in  the  tax  record. 

Q.     When  was  the  first  time  you  saw  the  house? 

A.  The  day  after  Mr.  Untalan  signed  the  deed. 
I  had  no  right  on  the  property  prior  to  that  time. 
I  didn't  even  know  where  the  exact  metes  and 
bounds  was  outside  that  it  bordered  on  the  highway 
and  Fadian  Point,  making  it  crossroads  property. 

Q.  Did  you  purchase  the  property  for  investment 
or  for  what  use  ? 

A.  I  purchased  the  property  to  build  my  home 
and  also  to  possibly  put  in  a  store  some  time  similar 
to  what  Ave  have  in  Asan  because  I  have  a  lease,  one 
and  a  half  years  left  on  the  present  [35]  lease  and 
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it  will  expire  and  no  chance  for  renewal  so  I  had 
to  find  other  property  to  move  and  build  my  resi- 
dence and  business. 

Q.  Did  I  understand  that  you  did  not  inspect  the 
property  to  determine  whether  it  was  suitable  to 
build  a  home  *? 

A.  AVell,  I  knew  the  location.  I  had  to  pass  it 
to  go  to  Mr.  ITntalan's,  that  it  was  the  corner  of  the 
road,  Fadian  Point  and  Barrigada  Road. 

Q.  But  you  never  made  any  physical  inspection 
of  the  interior  of  the  property? 

A.  No,  I  never  made  any  physical  inspection  of 
it — only  the  location  of  the  property. 

Q.     Have  you  seen  the  home  since  ? 

A.     I  have  seen  the  home  since. 

Q.     What  kind  of  a  house  is  it? 

A.  Well,  it's  a  frame  house  built  on  concrete  and 
partial  concrete  posts. 

Q.     How  large  ? 

A.  Oh,  I  would  say  it  is  about  32  x  36.  A  lot  of 
lean-tos  have  been  added  on  there. 

Q.  Does  the  contract  give  any  idea  as  to  its 
value  ? 

A.  Well,  I  don't  think  it  would  be  possible  to 
sell  the  thing  for  over  $4,000. 

Q.     With  the  land? 

A.  Because  for  one  reason  it  doesn't  have  any 
conventional  type  of  construction.  It  seemed  like  it 
was  built  and  then  [36]  something  added  to  it,  just 
spread  out  over  the  area  it  now  covers.    It  doesn't 
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seem  like  there  was  any  design  in  mind.   Something 

like  that  there  is  not  too  much  chance  for  resale. 

Q.  What  in  your  opinion  is  the  rental  value  of 
858  square  meters'? 

A.  Well,  the  price  they  are  asking  right  now  for 
areas  of  that  kind  for  my  purpose  they  have  been 
all  the  way  from  $75  to  $100  for  a  lease.  As  soon  as 
they  find  out  you  are  a  businessman  and  what  you 
want  to  use  it  for  they  are  out  after  you. 

Q.     You  say  $100  would  be  the  outside  figure? 

A.     It  would  be  the  maximum  figure,  Judge. 

Q.  Do  I  understand  then,  Mr.  Sauget,  at  the 
time  you  bought  this  property  you  thought  you  were 
buying  land  alone  and  you  were  not  buying  any 
improvements  1 

A.  Well,  there  was  no  mention  of  any  improve- 
ments at  all  when  I  purchased  the  property. 

Q.  And  you  didn't  even  know  that  any  improve- 
ments existed  on  if? 

A.     It  was  not  brought  to  my  attention. 

Q.  And  I  presume  it  is  also  clear,  is  it,  Mr. 
Sauget,  that  the  only  portion  of  this  lot  to  which 
you  would  be  entitled  to  immediate  possession,  under 
your  understanding  when  the  deed  was  given,  is  the 
858  square  meters  ?  A.     That  is  right. 

Q.     Anything  else  would  be  reversionary?  [37] 

A.  That  is  the  reason  why  I  think  the  scope  of 
the  deed  was  to  cover  the  entire  amount  in  case  the 
government  at  any  time  decided  to  sell  it  back  to 
the  owmers.  The  amount  of  the  property  involved — 
the  person  holding  the  deed  would  have  first  priority 
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of  purchase  and  that  was  the  reason  why  the  whole 
thing  was  mentioned  as  a  conveyance  with  the  stipu- 
lation as  according  to  the  deed,  it  would  recognize 
all  claims,  leaseholds  and  so  forth  to  the  govern- 
ment. 

Q.  In  other  words,  what  you  intended  by  getting 
title  to  the  additional  property  over  and  above  the 
858  square  meters  was  simply  to  step  into  the  shoes 
of  the  former  owner  in  the  event  that  the  property 
would  subsequently  be  sold  ?  A.     Yes,  sir. 

The  Court :     I  have  no  further  questions. 

Mr.  Phelan:     No  questions. 

Mr.  Arriola:     No  questions. 

The  Court :     You  may  be  excused. 

Mr.  Phelan :  The  plaintiff  rests  at  this  time,  your 
Honor. 

The  Court:  May  I  ask  counsel  whether  I  have 
jurisdiction  over  the  evidence? 

Mr.  Phelan :     I  think  you  have. 

Mr.  Arriola:  I  don't  think  the  court  has  any 
jurisdiction,  your  Honor.  Both  the  plaintiff  and  his 
witness  testitied  that  the  maximum  rental  value  of 
this  property  is  $100. 

Mr.  Phelan :  The  value  has  been  testified  as  well 
over  [38]  $2,000. 

Mr.  Arriola:     The  value  actually  paid  is  $1,000. 

Mr.  Phelan :  We  are  not  arguing  it  for  rent.  We 
are  arguing  for  possession. 

The  Court :  I  am  open  for  discussion  to  see  if  we 
can  come  to  a  meeting  of  the  minds.    This  is  an 
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action  of  ejectment;  it  is  not  an  action  to  acquire 
title. 

Mr.  Phelan:     There  isn't  any  question  of  title. 

The  Court :  In  other  words,  the  position  taken  by 
the  plaintiff  is  that  defendant  is  on  his  property  and 
it  is  unlawful  detainer. 

Mr.  Arriola:  Unlawful  detainer  or  ejectment  we 
have  20  days  to 

Mr.  Phelan:  Public  Law  17,  as  I  understand  it, 
gives  the  court  jurisdiction  in  two  cases — when  the 
value  of  the  property  exceeds  $2,000  or  when  the 
rental  is  $200  a  month. 

The  Court:     Well,  it  doesn't  say  that,  does  it? 

Mr.  Phelan:     I  think  the  answer 

The  Court:  The  jurisdiction  of  this  court  is, 
of  course,  in  reverse  in  that  it  states  that  it  is  the 
jurisdiction  of  the  Island  Court  in  all  proceedings 
of  forcible  unlawful  detainer  where  the  rental 
value  is  not  more  than  $200  per  month.  Now  I 
don't  think  we  have  a  rental  value  here  of  more 
than  $200. 

Mr.  Phelan:  No,  but  the  property  in  a  way 
has  been  converted  into  title  because  the  defend- 
ant has  claimed  title  in  his  answer.  [39] 

The  Court:  That  is  what  I  am  getting  at,  but 
your  outside  figure  here  is  $100  monthly  rental  on 
a  leasehold  basis.  The  language  of  the  Act  is  "in 
all  proceedings  in  forcible  entry  or  unlawful  de- 
tainer where  the  rental  value  is  not  more  than  $200 
a  month  and  where  the  whole  amount  of  damage 
claimed  is  not  more  than  $2,000." 

Mr.  Phelan:  If  it  please  the  court,  it's  impos- 
sible in  this  type  of  action  to  set  forth  the  dam- 
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age  except  make  a  claim  for  rent.  Now  if  Mr.  Sau- 
get  does  not  get  his  property  I  think  there  is  no 
question,  based  on  the  evidence  today,  that  he  has 
been  damaged  in  excess  of  $2,000. 

The  Court:  You  have  shown  no  such  damage. 
Where  have  you  shown  such  damage? 

Mr.  Phelan:  If  Mr.  Sauget  does  not  get  his 
property  he  has  been  damaged  to  the  value  of  it 
and  the  property  is  worth  over  $2,000,  and  in  this 
case  I  think  the  defendant  by  the  form  of  his  an- 
swer has  converted  this  into  an  action  where  it 
is  a  question  of  title  and  the  property  is  worth 
over  $2,000.  The  defendant  claims  he  owns  the 
property  in  his  answer.  May  it  please  the  court, 
this  is  a  verified  answer.  In  paragraph  5  he  states 
he  owns  it  and  has  been  paying  taxes  on  it.  In 
paragraph  6  he  claims  he  owns  it  by  adverse  pos- 
session. 

The  Court:  He  starts  out  by  denying  that  the 
value  is  $2,000. 

Mr.  Phelan:  I  think  we  have  proven  that  the 
value  is  over  [40]  $2,000. 

The  Court:  You  only  paid  a  consideration  of 
$1,000.  You  made  no  investments,  according  to  the 
evidence,  on  the  land  since  then. 

Mr.  Phelan:    He  hasn't  been  able  to  get  into  it. 

The  Court:     True. 

Mr.  Phelan:  AVell,  as  a  matter  of  fact  the  pur- 
chase price  has  nothing  to  do  with  the  actual  in- 
trinsic value  of  the  property  and  I  think  that  is 
the  test.  Any  defense  that  is  set  forth  by  the  de- 
fendant is  set  forth  by  way  of  an  answer  and  not 


50  Francis  L.  Sauget  vs. 

by  way  of  a  cross-complaint.  Under  the  federal 
rules  I  thought  there  was  supposed  to  be  a  com- 
plaint. 

The  Court :  All  they  ask  for  is  dismissal  of  your 
complaint  and  for  costs  of  suit.  Now  my  problem, 
you  see,  therefore,  is  to  find  out  whether  the  alle- 
gations in  your  complaint  have  been  proven.  We 
are  dealing  now  with  a  prima  facie  case  and  it  is 
a  question  of  whether  by  reason  of  unlawful  occu- 
pancy the  plaintiif  has  been  damaged  in  the  sum 
of  the  reasonable  rental  for  the  month  of  July  and 
the  further  sum  of  $225,  reasonable  rental  for  the 
month  of  August.  Now  under  your  evidence  here 
your  damages  would  not  exceed  $100  instead  of  $225. 

Mr.  Phelan:  My  impression  is  that  an  allega- 
tion of  jurisdictional  amount  made  in  good  faith 
even  though  you  are  not  able  to  prove  it  brings 
it  within  the  jurisdiction  of  the  court. 

The  Court:  Well,  rentals  are  somewhat  differ- 
ent than  the  [41]  problem  we  have  in  connection 
with  a  court  action  where  a  man's  leg  is  broken 
and  at  the  time  action  is  brought  you  don't  know 
whether  he  has  permanent  injury  or  not. 

Mr.  Phelan:  This  is  not  a  case  of  a  landowner 
trying  to  evict  a  tenant.  It  is  the  landowner  try- 
ing to  get  a  man  off  his  land,  and  he  is  damaged  by 
not  having  possession.  He  wants  to  use  that  land. 

The  Court:  That  obviously  is  something  that 
can  be  tried  under  your  general  issue  of  evictment. 
Now  what  you  ask  for  is  the  reasonable  rental  of 
the  land  for  the  period  that  the  person  is  held 
over  after  the  notice  and  that  he  be  ejected. 

Mr.  Phelan:     Yes,  primarily  we  want  him  out. 
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The  Court:  I  can  see  that  an  action  properly 
framed  might  bring  the  matter  within  the  juris- 
diction of  this  court. 

Mr.  Phelan:  Well,  if  the  court  feels  that  we 
haven't,  I  think  we  can  amend  the  pleadings  to 
conform  with  the  evidence.  Right  now  our  action 
is  to  get  back  the  property  of  over  $2,000  for  the 
owner  to  use. 

The  Court:  You  are  talking  about  property 
worth  $10,000? 

Mr.  Phelan:     I  said  it  is  worth  over  $2,000. 

The  Court:  Well,  didn't  Mr.  Ching  testify  this 
house  was  worth   around  $8,500  *? 

Mr.   Phelan:     Mr.   Sauget  testified  $4,000. 

The  Court :  And  the  land,  of  course,  has  a  mini- 
mum value  of  $1,000  plus  any  increase  it  may  have 
had  since  the  time  of  [42]  purchase.  Now  if  that 
were  the  issue  here  I  can  see  where  the  court  would 
have   jurisdiction. 

Mr.  Phelan:     Does  the  court  think 

The  Court:  But  you  have  come  into  court  al- 
leging that  you  had  a  reasonable  rental  value  of 
$225  a  month  and  you  haven't  proven  that. 

Mr.  Phelan:  Yes,  but  the  property  is  worth 
over  $2,000  and  w^e  want  the  property. 

The  Court:     That  isn't  the  test  here,  is  it? 

Mr.  Phelan:     I  think  it  is. 

The  Court:     Hand  that  to  Mr.  Phelan. 

Mr.  Phelan:  I  think  that  under  subsection  4 
of  Section  82:  "In  all  cases  at  law  under  the  laws 
of  Guam  in  which  the  demand,  exclusive  of  inter- 
est and  costs,  or  the  value  of  tlie  property  in  con- 
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troversv  does  not  amount  to  more  than  $2,000,  ex- 
cept cases  which  involve  the  legality  of  any  tax, 
impost,  assessment,  toll  or  fine," — I  think  there  is 
no  question  that  the  property  is  valued  in  excess 
of  $2,000. 

The  Court:  The  defendant  isn't  asking  me  to 
try  title  here.  The  only  issue  before  me,  under  the 
pleadings,  is  who  is  entitled  to  possession. 

Mr.  Phelan:  No,  if  it  please  the  coui%  we  said 
we  owned  it.  The  defendant  came  in  and  said  we 
didn't.  Now  if  that  isn't  a  square  issue  as  to  who 
owns  it 

The  Court:  It  is  possible  that  you  may  own 
property  [43]  without  being  entitled  to  the  right  of 
ejectment  in  which  event,  since  the  Legislature  has 
spoken  here,  the  court  has  to  determine  whether  or 
not,  under  your  pleadings,  the  evidence  on  this 
prima  facie  case  shows  that  you  belonged  to  this 
court  from  the  beginning. 

Mr.  Phelan:  If  it  please  the  court,  we  can  al- 
lege a  rental  value  and  if  we  do  not  have  the  proof 
at  that  time,  it  is  subject  to  later  proof.  Now  in  an 
accident  case  a  man  may  allege  $10,000  worth  of 
injury  and  the  proof  may  show  $500,  but  this  court 
would  have  jurisdiction.  I  do  not  think  the  juris- 
diction is  to  be  determined  at  the  end  of  the  case 
by  what  the  proof  finally  comes  out  in  the  amount 
of  damage. 

The  Court :  Well,  Mr.  Phelan,  if  you  follow  that 
reasoning,  the  court  would  always  have  jurisdic- 
tion at  the  will  of  any  plaintiff  who  alleged  that 
damages  were  in  excess  of  $2,000. 
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Mr.  Phelan:  If  he  does  so  in  good  faith,  I 
don't  think  there  is  any  question  that  it  should  go 
into  this  court. 

The  Court:  When  there  has  been  color  of  title 
and  color  of  right  then  the  only  way  I  can  construe 
this  litigation  is  in  the  light  of  federal  ruling  where 
there  is  a  minimum  of  $3,000. 

Mr.  Phelan:  If  it  please  the  court,  we  have  a 
different  problem  here  than  in  any  other  federal 
court.  Basically  this  court  was  given  by  the  United 
States  Congress  all  jurisdiction. 

The  Court:     Yes. 

Mr.  Phelan:  Therefore  I  feel  that  in  constru- 
ing the  jurisdiction  the  rule  of  the  constitutional 
district  court  should  [44]  not  be  strictly  applied 
since  the  court,  unlike  the  constitutional  courts, 
started  with  all  jurisdiction. 

The  Court:  Started  with  all  jurisdiction  and 
then  jurisdiction  was  transferred,  as  the  Legislature 
had  a  right  to  do.  In  transferring  jurisdiction  the 
court  said,  "Well,  now,  you  take  anything  over 
$2,000  minimum  and  certain  other  matters  and  the 
other  court  anything  up  to  $2,000,"  and  in  con- 
nection with  this  type  of  action  now  we  are  agreed, 
surely,  that  this  is  an  action  of  ejectment  for  un- 
lawful detainer? 

Mr.  Phelan:  No,  the  factors  in  a  case  like  this 
then  even  with  a  rental  value  of  $5,000  a  month  it 
would  be  impossible  to  know  whether  this  court  had 
jurisdiction.  How  could  one  possibly  seek  in  this 
type  of  case  a  trial  before  the  District  Court  if 
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you  must  go  beyond  the  honest  allegations  and  brief 
of  the  plaintiff  at  the  time  of  his  action. 

The  Court:  Well  that  statute  says  where  the 
rental  is  $200  a  month,  over  $200  a  month. 

Mr.  Phelan :  That  is,  if  your  honor  please,  where 
you  have  a  tenant  and  an  agreed  rent.  Here  you 
have  a  case  of  a  man  paying  no  rent  and  the  land- 
lord wants  him  out. 

The  Court:  I  think  that  w-ould  be  true  if  you 
had  a  controversy,  but  you  don't  have.  Your  own 
evidence  shows  that  it  w^as  a  maximum  of  $100  a 
month. 

Mr.  Phelan:  That  is  on  the  trial,  but  does  your 
honor  question  this  one  fact  that  if  I  have  a  watch 
that  you  can  buy  [45]  any  place  for  $2e5  and  you  want 
this  watch  and  I  say  T  will  sell  it  for  nothing  less 
than  $100 — in  valuing  the  watch  it  would  be  $25 — 
but  here  is  a  case  where  the  plaintiff  owns  this 
land.  He  says  "I  want  that  man  to  pay  $225  a 
month  or  get  out."  There  is  no  agreement  as  to 
what  the  rental  is.  He  has  a  right  to  set  any 
amount  he  wants  because  he  doesn't  want  him  there. 
He  wants  to  use  that  property,  and  I  think  he  has 
a  right  to  set  any  price  he  wants  and  place  it  under 
the  jurisdiction  of  this  court. 

The  Court:  Well,  you  set  forth  here  that  you 
are  the  owner  of  the  property. 

Mr.  Phelan:     I  think  we  have  proven  that. 

The  Court:     That  the  defendant  is  holding  over. 

Mr.  Phelan:    Yes. 

The  Court :     That  you  have  notified  him  to  leave. 
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that  he  didn't  leave  and  that  you  were  damaged  to 
the  extent  of  $225  a  month. 

Mr.  Phelan:     Yes. 

The  Couii::  As  a  reasonable  rental  value.  All 
right,  now,  your  testimony  shows  that  the  reason- 
able rental  would  not  be  more  than  $100  a  month. 

Mr.  Phelan:  If  it  please  the  court,  if  there  was 
a  question  of  jurisdiction  it  should  have  been  de- 
cided before  the  case  was  tried.  If  you  take  juris- 
diction in  an  accident  case  and  at  the  end  of  the 
case  the  defendant  wins  because  there  was  no  dam- 
age, would  you  then  say  you  had  no  jurisdiction 
to  hear  the  case  [46]  because  he  could  prove  no 
damage  ? 

The  Court:     That  isn't  the  question  here. 

Mr.  Phelan:  You  are  asking  us  before  we  file 
a  complaint  to  prove  the  rental. 

The  Court:  My  problem  in  this  case  is  how  can 
I  set  a  precedent  under  the  terms  of  which  a  plain- 
tiff could  avoid  the  proper  jurisdiction  of  the 
Island  Court  by  the  simple  device  of  alleging  a 
reasonable  rental  greater  than  $200  a  month?  If 
the  rental  value  of  the  land  was  only  $10  a  month, 
you  could  still  come  into  the  District  Court  by 
simply  saying  it  was  over  $200,  thereby  circum- 
venting the  intention  of  the  Legislature  in  the  juris- 
diction of  these  courts.  Now  if  the  defendant  had 
come  in  here  and  said,  "We  own  the  land  and  we 
want  title  in  us,"  because  they  want  it  as  against 
this  defendant  then  you  would  have  a  cross-com- 
plaint which  would  give  the  court  jurisdiction.  But 
all  they  are  doing  is  setting  up  a  defense  to  your 
action  in  ejectment. 
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Mr.  Phelan:  I  won't  say  that  claiming  title  is 
a  defense.  Under  your  reasoning,  Judge,  you  are 
forcing  the  plaintiff  to  prove  his  case  before  he 
files  his  complaint. 

The  Court:  No,  I  am  forcing  the  plaintiff  to 
prove  his  case  by  evidence  the  facts  he  alleges  in 
his  complaint. 

Mr.  Phelan :  But  to  prove  the  evidence  you  must 
have  jurisdiction. 

The  Coui't:  I  have  jurisdiction  now  under  the 
allegation.  [47] 

Mr.  Phelan:  Can  you  lose  jurisdiction  because 
you  can't  prove  title"? 

The  Court:  Under  this  statute  if  the  jurisdic- 
tional amount  alleged  is  not  shown  by  the  evi- 
dence. The  statute  provides  that  when  it  appears — 
it  doesn't  say  what  portion — when  it  appears  that 
the  jurisdiction  is  not  in  that  particular  court  then 
the  court  must  transfer  it  to  the  other  court. 
How  many  times  have  we  ended  up  with  cases  of 
misdemeanors?  Just  last  week  the  evidence  al- 
leged a  felony;  the  proof  showed  a  misdemeanor. 
All  I  could  do  in  that  case  was  to  actually  dismiss 
it. 

Mr.  Phelan:  Well,  if  you  didn't  have  jurisdic- 
tion you  couldn't  dismiss,  could  you.  Judge? 

The  Court:  I  dismissed  it  for  lack  of  jurisdic- 
tion. 

Mr.  Phelan:  Well,  I  can't  agree  with  you  in 
your  reasoning  on  the  jurisdiction.  If  the  complaint 
is  alleged  in  good  faith,  I  think  you  have  jurisdic- 
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tion.  What  you  can  prove  later^ — you  mif^ht  not 
prove  anything. 

The  Court:  Well,  now,  is  it  your  reasoning, 
Mr.  Phelan,  that  any  time  you  want  to  try  a  forcible 
entry  and  detainer  suit  where  the  rental  is  not  cer- 
tain you  can  circumvent  the  jurisdiction  of  the 
Island  Court  by  bringing  it  in  the  District  Court? 

Mr.  Phelan :  I  don 't  like  the  w^ord  ' '  circumvent. ' ' 
If,  in  good  faith  I  allege  the  damage  is  sufficient,  I 
think  I  have  the  right  to  bring  it  in  the  court  with 
that  jurisdiction.  [48]  I  couldn't  request  this  relief 
in  the  Island  Court  because  on  the  face  of  it  it  is 
beyond  their  jurisdiction,  and  I  don't  have  to  rent 
my  property  to  any  individual  for  what  the  ap- 
praiser says  it  is  worth. 

The  Court:  I  am  not  talking  about  that.  I  am 
talking  about  what  you  alleged. 

Mr.  Phelan:  I  alleged  that  it  is  worth  $225  a 
month  and  he  should  pay  that  for  using  it. 

The  Court:  Yes,  but  the  outside  rental  value  is 
$100. 

Mr.  Phelan:  The  basic  thing  is  the  value  of  the 
property  to  him.  My  Client  doesn't  want  to  rent 
the  property;  he  wants  the  property  itself,  and  if 
anybody  is  going  to  keep  him  from  using  it,  he 
wants  $225  a  month. 

The  Court :  Your  alleged  value  here  of  $3,000.00 
is  clearly  not  inserted  for  any  other  purpose  except 
to  show  the  reasonable  rental  value. 

Mr.  Phelan:  I  beg  to  differ.  Judge.  I  have  to 
allege  a  financial  amount  to  get  into  your  court. 
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The  Court:     Well,  that  is  $2,000. 

Mr.  Phelan:     I  didn't  allege  $2,000. 

The  Court:  You  alleged  that  the  property  is 
valued  in  excess  of  $3,000  and  has  a  reasonable 
rental  value  of  $225  per  month. 

Mr.  Phelan:     Yes. 

The  Court:  Well,  the  only  thing,  frankly,  that 
bothers  me  [49]  here  is  where  the  defense  of  owner- 
ship in  view  of  the  allegations  and  clearly  the  al- 
legation does  show  that  the  amount  of  the  present 
value  of  the  property  is  greatly  in  excess  of  $2,000, 
and  you  have  set  up  a  defense  of  ownership  of  the 
property  and  the  plaintiff — and  I  strongly  suspect 
that  if  the  matter  were  transferred  to  the  Island 
Court,  the  Island  Court  would  very  quickly  transfer  it 
back  to  the  District  Court.  If  you  continue  with 
your  defense  of  ownership,  then  you  have  to  admit 
that  the  amount  in  controversy  is  in  excess  of  $2,- 
000,  don't  you? 

Mr.  AiTiola:  Even  assuming,  your  Honor,  that 
the  pleadings  on  the  part  of  the  plaintiff  as  good,  as 
a  motion  to  dismiss,  but  this  is  the  plaintiff's  case. 
He  must  show  that  prima  facie,  and  he  hasn't  shown 
from  the  evidence  that  the  court  has  jurisdiction 
of  the  matter. 

The  Court:  Of  course  the  court  has  to  consider 
your  answer,  too.  If  your  answer  was  simply  that 
you  were  entitled  to  possession  of  the  property, 
then  I  would  agree  with  you.  Then  I  would  think  it 
was  simply  a  question  of  whether  or  not  or  who  had 
the  better  right  to  possession  of  the  property,  but 
when  you  have  alleged  ownership  and  the  plaintiff 
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has  shown  the  value  of  the  property  as  being  in  ex- 
cess of  $2,000,  I  suspect  it  would  just  be  wasting 
time  in  both  courts  if  you  transferred  it.  If  you 
transferred  it  to  the  Island  Court  and  attempted  to 
establish  ownership  then  the  amount  in  controversy 
exceeds  $2,000  [50]  and  on  motion  would  be  re- 
turned to  this  court,  so  I  raised  the  question  and  I 
will  now  hold  that  under  the  pleadings  and  evi- 
dence introduced  by  the  plaintiff  that  the  court  has 
jurisdiction.  Now  do  you  have  any  other  motion'? 

Mr.  Arriola:  No  other  motion.  The  plaintiff 
rests  ? 

Mr.  Phelan :     Yes.  [51] 

JOSE  C.  VILLAGOMEZ 

called  as  a  witness  hereby  and  on  his  own  behalf,  the 
defendant,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arriola : 

Q.  You  are  the  defendant  in  this  case,  Mr.  Villa- 
gomez  ?  A.     Yes. 

Q.     Where  are  you  residing,  Mr.  Villagomez'? 

A.     Mangilao,  Barrigada. 

Q.     Are  you  residing  on  Lot  2288'? 

A.     Yes. 

Q.     Is  your  house  situated  on  that  lot  now? 

A.     Yes. 

Q.  When  did  you  first  build  or  construct  that 
house?  A.     Jn  February,  1937. 
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Q.     Was  that  your  land  at  the  time? 

A.  It  was  supposed  to  be  my  land  because  I 
bought  it  from  my  brother-in-law  somewhere  in 
December,  1936. 

Q.     Who  is  your  brother-in-law? 

A.     Jesus  Untalan, 

Q.  The  witness  who  testified  for  the  plaintiff  pre- 
viously? A.     Yes,  sir. 

Q.     How  much  did  you  pay  him  for  that  lot? 

A.     $125. 

Q.  Did  you  or  have  you  had  any  written  instru- 
ment pertaining  [52]  to  the  sale  of  that  lot  from 
him  to  you? 

A.  We  didn't  have  anything  written,  but  I  have 
a  witness  when  I  give  him  the  $125  at  his  home. 

Q.  When  you  purchased  that  lot  from  Mr.  Unta- 
lan, was  that  lot  free  of  taxes  as  far  as  you  know? 

Mr.  Phelan :  I  must  request  the  court  to  ask  the 
defense  counsel  not  to  do  the  testifying  and  ask  the 
witness  to  verify  his  testimony. 

The  Court:  That  is  correct.  That  is  a  leading 
question. 

Q.  (By  Mr.  Arriola) :  Mr.  Villagomez,  you  are 
still  residing  in  that  house,  are  you  not  ? 

A.     Yes,  sir. 

Q.     Have  you  paid  any  taxes  on  that  lot? 

A.  When  I  bought  that  land  from  Mr.  Untalan, 
when  I  went  to  the  Records  and  Accounts  to  pay  the 
tax  the  following  year  at  the  same  time  I  found  out 
that  I  can't  pa}^  the  year's  tax  from  that  date,  be- 
cause it  has  been  delinquent  for  three  years. 
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Mr.  Phelan :  That  is  not  responsive  to  the  ques- 
tion. It  has  no  bearing  on  it. 

The  Court:  This  is  part  of  their  defense,  that 
they  are  owners  of  the  land.  Should  they  show  own- 
ership, out  of  the  statute  of  frauds  they  are  proba- 
bly trying  to  show  adequate  consideration. 

Mr.  Phelan:  The  question  was  did  he  pay  the 
tax.  He  can  say  "Yes,  I  did,"  or  "No,  I  did  not," 
It  is  cluttering  up  the  [53]  record. 

Examination  by  the   Court 

Q.     Who  paid  the  tax? 

A.     I  paid  the  tax. 

Q.     In  what  year? 

A.     In  the  name  of  Jesus  B.  Untalan. 

Q.     For  what  period  of  time? 

A.  Since  1936.  I  said  I  redeemed  the  delinquency 
for  three  years.  Mr.  Francis  D.  Flores  was  there  and 
he  issued  me  a  statement  according  to  the  delin- 
quent tax  and  the  penalty  due. 

Direct  Examination 
(Continued) 
By  Mr.  Arriola: 

Q.     And  do  you  have  in  your  possession  any  re- 
ceipts for  those  taxes  you  paid? 
A.     I  lost  them  during  the  war. 
Mr.  Arriola :     No  further  questions. 
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Cross-Examination 
By  Mr.  Phelan : 

Q.  Mr.  Villagomez,  you  said  you  paid  taxes  in 
the  name  of  Jesus  Untalan?  A.    Yes,  sir. 

Q.     You  said  you  bought  it.  Did  you  have  a  deed? 

A.     We  do  not  have  a  deed. 

Q.  You  do  not  have  a  deed.  You  never  recorded 
any  deed?  A.     Never  recorded  any.  [54] 

Q.  Isn't  it  true  that  your  wife  owned  the  ad- 
jacent property  next  to  it?  A.     Yes,  sir. 

Q.  Isn't  it  a  fact  that  you  told  Mr.  Untalan  that 
you  were  building  your  house  on  that  lot? 

A.  Mr.  Untalan  helped  us  build  the  house  there 
when  I  erected  the  house. 

Q.  Would  you  answer  my  question?  Isn't  it  a 
fact  that  you  told  him  that  you  were  building  your 
house  on  Lot  2289?  How  big  is  Lot  2289? 

A.     I  do  not  know  the  exact  measurements. 

Q.     Approximately  ? 

A.  Ma^vbe  about — the  whole  land  is  about  close 
to  three  acres. 

Q.  And  that  wasn't  big  enough  to  build  a  house 
on? 

A.     We  bought  the  land;  it  was  the  whole  thing. 

Q.     You  bought  that  land?  A.     Yes,  sir. 

Q.  That  land  didn't  come  from  Mrs.  Villagomez' 
father's  estate,  Mr.  Guzman?  A.     No,  sir. 

Q.  You  say  there  is  not  a  record  of  the  distribu- 
tion to  Mr.  Guzman's  heirs? 
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Mr.  Arriola:  I  don't  think  that  has  any  rele- 
vancy. 

The  Court :     What  is  your  theory  %  [55] 

Mr.  Arriola :  Well,  the  question  is  in  controversy 
as  to  who  has  the  better  right. 

The  Court:  Who  has  possession — the  question 
here  is  who  is  entitled  to  possession. 

Mr.  Arriola:  The  old  estate  doesn't  have  any 
bearing. 

The  Court:  Well,  you  don't  deny,  do  you,  that 
according  to  the  records,  Mr.  Sauget  is  now  the 
owner  of  the  land  in  question?  You  have  admitted 
proof  without  objection  to  that. 

Mr.  Arriola:  No,  sir,  but  this  is  estate  land  be- 
longing to  the  estate  of  Guzman,  which  I  never 
heard  before. 

The  Court:  But  you  put  on  evidence  that  the 
land  is  in  the  ownership  of  the  defendant.  Now  coun- 
sel is  examining  as  to  whether  that  statement  was 
made  in  good  faith. 

Mr.  Arriola :     I  will  withdraw  my  objection. 

Mr.  Phelan:     Will  you  read  that  question  back? 

(The  reporter  read  the  last  question.) 

A.     Who  is  this  Mr.  Guzman? 

Q.  (By  Mr.  Phelan) :  The  question  I  asked 
w^as,  you  have  denied  that  there  is  a  record  of  the 
mutual  distribution  to  your  wife  and  her  brothers 
and  sisters  of  her  father's  estate  and  that  it  cov- 
ered Lots  2288  and  2289?  Juan  Untalan  Guzman- 
is  he  your  wife's  father? 
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A.     He  is  my  wife's  father. 

Q.  And  you  deny  that  it  was  through  the  mutual 
distribution  of  his  estate  that  your  wife  got  2289  and 
Jesus  got  2288?  Ids'] 

A.  At  first  I  didn't  understand  the  name  Guz- 
man. What  I  know  is  Juan  Untalan  and  not  Guz- 
man. Well,  there  Avas  a  distribution  and  my  wife 
received  that  portion. 

Q.     Received  what  portion  of  land'? 

A.  2289.  That  piece  before  was  only  one  piece 
and  then  it  was  divided  by  a  road  and  I  do  not 
know  what  numbers  they  put. 

Q.  Now  Mr.  Villagomez,  do  you  pay  taxes  on 
2289?  A.     That  is  Untalan 's  property? 

Q.     Your  wife's  property?  A.     Yes,  sir. 

Q.  Are  you  not  paying  taxes  on  a  house  on  that 
propertj^  ? 

A.  There  is  two  small  houses  on  the  other  side 
of  the  road  on  which  I  pay  taxes. 

Q.  Aren't  you  paying  taxes  on  the  house  where 
you  are  now  living,  as  being  on  Lot  2289? 

A.     I  paid  tax  but  the  lot  was  not  included  in  it. 

Q.     Have  you  got  tax  bills  to  show  that? 

A.     There. 

The  Court:  His  answer  is  that  he  pays  taxes 
on  the  house,  but  the  lot  is  not  included. 

Mr.  Phelan:  It  is  my  understanding  that  the 
house  is  showm  on  89. 

Q.     (By  Mr.  Phelan)  :     Is  that  the  tax  bill? 

A.     Yes,  sir. 

Q.     Is  that  the  tax  bill  you  paid?  [57] 
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A.     Yes. 

Q.     That  is  your  house?  A.     Yes. 

Q.     2289  was  typed  in  as  the  lot  number'? 

A.     And  there  is  another  one. 

Q.     Is  that  in  your  handwriting? 

A.  No,  that  is  by  Mr.  Juan  Sal  as.  I  wrote  this 
down  when  I  asked  him  about  this  land  here,  770. 

Q.     Is  not  2289  your  wife's  lot? 

A.     Yes,  but  there  is  no  house  on  there. 

Q.     That  is  the  tax  bill  you  paid? 

A.    Yes. 

Q.  Mr.  Untalan,  or  Mr.  Villagomez,  does  it  not 
value  the  land  here  at  $770  ? 

A.     I  do  not  know  how  they  put  that,  sir. 

Q.  Well,  I  am  not  asking  you  to  explain  how  it 
got  there.  I  am  asking  what  it  is.  Doesn't  it  show 
what  the  land  is  worth  and  the  building  worth  ? 

A.  They  were  making  a  mistake.  They  are 
thinking  this  house  was  situated  on  2289. 

Q.  I  am  just  asking  isn't  that  what  the  bill 
shows?  A.     I  don't  think  so. 

Q.  Doesn't  it  say  770  land  and  doesn't  it  say 
560  on  improvements? 

A.     Yes,  the  house,  but  they  are  mistaken.  [58] 

Q.  Well,  we  are  not  going  into  that.  That  is 
what  this  tax  bill  that  you  paid  shows.  Now  you 
have  no  deed  to  this  property? 

A.     Which  property? 

Q.     Your  brother-in-law's  property? 

A.     No,  sir. 

Mr.  Phelan :     I  have  no  other  questions. 

Mr.  Arriola:     No  further  questions. 
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Examination  by  the  Court 

Q.     When  did  you  first  pay  taxes  on  2288? 
A.     That  is  my  wife's  property  or 


Q.  Well,  the  present  property  where  your  house 
is. 

A.     I  was  paying  taxes  since  1936,  sir. 

Q.     Since  1936?  A.     Yes,  sir. 

Q.  But  you  say  you  always  paid  them  in  the 
name  of  Jesus  Untalan? 

A.     In  the  name  of  Jesus  Untalan. 

Q.  Now  tell  me — if  you  thought  that  you  owned 
this  land,  why  didn't  you  obtain  title  to  it?  Why 
didn't  you  obtain  the  deed? 

A.  I  was  but  at  that  time  I  went  to  the  court 
and  I  inquired  of  the  clerk  of  the  court  to  make  a 
bill  of  sale  and  have  it  recorded  in  court  and  the 
l^apers  was  ready  and  every  time  I  see  my  brother- 
in-law,  he  told  me  that  he  has  no  time  to  come 
down  to  sign  the  papers.  [59] 

Q.     And  what  year  was  that? 

A.     That  was  in  1937. 

Q.     1937  ? 

A.  Yes,  sir,  and  every  few  months  when  I  saw 
him  again  he  still  has  no  time  until  the  war  comes 
then  everything  closed  up. 

Q.     Now  was  any  farming  done  on  2288,  Lot  2288  ? 

A.     Before  the  war? 

Q.     No,  after  the  war. 

A.  The  FEA  occupies  it — the  whole  land  except 
a  small  portion  where  my  house  is. 
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Q.     And  did  you  do  any  farming  there  % 

A.     Before  the  war? 

Q.     Yes.  You  farmed  that  land  before  the  war? 

A.    Part  of  it,  not  all  of  it. 

Q.  Did  Mr.  Jesus  B.  Untalan  do  any  farming  on 
that  land? 

A.  When  he  was  occupying  the  land  he  farms  a 
little,  too. 

Q.     And  when  did  he  occupy  it  ? 

A.     He  was  living  there  somewhere  around  1935. 

Q.  Is  it  your  testimony,  Mr.  Villagomez,  the 
property  was  turned  over  to  you  about  1935  ? 

A.     1936. 

Q.  1936  the  property  was  turned  over  to  you  ? 

A.  Yes,  sir. 

Q.  And  that  Mr.  Untalan  did  not  pay  any  taxes 
on  the  property  since  that  time.  [60] 

A.  I  don't  mean  since  that  time  but  when  I 
bought  the  land  it  was  delinquent  for  three  years. 
Mr.  Flores  was  auditor  at  that  time  and  he  told  me. 

Q.     What  years  were  those  ? 

A.  That  was  1936  when  I  come  to  pay  the  tax  I 
paid  for  Mr.  Untalan. 

Q.     You  paid  for  '34  and  '35  as  well? 

A.    Yes,  sir. 

Q.     And  when  did  you  pay  over  the  $125  ? 

A.     The  early  part  of  December. 

Q.     Of  what  year  ?  A.     1936,  the  same  year. 

Q.     And  when  did  you  start  building  your  house  ? 

A.    On  February,  1937.  Before  I  bought  this  land 
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Mr.  Untalan  moved  away  from  that  place  and  lie 
lives  in  his  other  ranch.  Then  a  man  and  woman 
called  Agiian  occupies  this  land  before  I  bought  it. 
Then  when  I  bought  this  land  from  Mr.  Untalan  this 
woman  and  her  husband  was  looking  for  another 
place  to  live  because  my  brother-in-law  told  her 
already  to  find  some  place  to  live  because  I  bought 
the  land.  I  told  this  woman  that  it  is  not  necessary 
for  her  to  move  until  she  could  find  a  place  to  live. 

The  Court:     Any  questions,  gentlemen? 

Mr.  Phelan:     I  have  no  questions. 

Mr.   Arriola:     No   questions. 

The  Court:     Very  well,  the  court  will  stand  re- 
cessed until  [61]  1:30. 

(The   court  recessed  at  12  a.m.  and  recon- 
vened at  1:30  |).m.) 

FRANCISCO  D.  FLORES 
called  as  a  witness  hereby  and  on  behalf  of  the  de- 
fendant, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Arriola: 

Q.  Will  you  please  tell  your  name? 

A.  My  name  is  F.  D.  Flores. 

Q.  Your  residence,  Mr.  Flores? 

A.  Agana  Heights. 

Q.  Your  occupation? 

A.  At  the  moment  I  am  operating  a  little  store 
up  there. 
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Q.     What  did  you  do  before  that? 

A.  Government  of  Guam,  assistant  auditor  of 
records  and  accounts. 

Q.  Were  you  occupying  that  position  on  or 
about  1936?  A.     1  was. 

Q.  What  were  some  of  your  duties  at  that  time, 
1936  to  1937? 

A.  Well,  it  embraced  quite  a  number  of  duties 
there,  among  which  were  the  registration  of  births, 
issuing  of  licenses,  collection  of  taxes  and  the  finan- 
cial aspects  of  the  Naval  Government  of  Guam. 

Q.  When  you  said  collection  of  taxes  did  that 
include  collection  of  real  estate  taxes?  [62] 

A.     Real  estate  taxes. 

Q.  Do  you  know  the  defendant  here,  Mr.  Villa- 
gomez? A.     I  do. 

Q.  In  the  course  of  your  official  duties  did  you 
have  the  occasion  to  deal  with  the  defendant  with 
reference  to  Lot  No.  2288,  Barrigada  ? 

Mr.  Phelan:  May  it  please  the  court,  I  believe 
the  testimony  which  the  defense  counsel  is  attempt- 
ing to  produce  is  improper  and  cannot  be  admitted. 
I  refer  the  court  to  Section  1855  (a)  of  the  Code 
of  Civil  Procedure  of  Guam.  Taxes  and  tax  records 
are  public  records  and  speak  for  themselves.  They 
cannot  be  proven  by  oral  evidence  and  we  are  wast- 
ing the  court's  time  to  do  so.  This  section  says  how 
and  under  what  conditions  it  can  be  proven. 

The  Court:  Well,  we  haven't  reached  that  point 
yet,  Mr.  Phelan.  Tax  records,  as  we  know,  are  pub- 
lic records  and  constitute  the  best  evidence,  but  so 
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far  the  witness  has  not  been  asked  to  testify  as  to 

what  is  contained  in  a  tax  record. 

Mr.  Phelan :  I  can  see  no  relevancy  in  any  of  his 
testimony. 

The  Court:  Well,  all  questions  to  date  are  pre- 
liminary. 

Mr.  Phelan:     I  will  reserve  my  objection. 

Mr.  Arriola :  Please  read  the  question  back  to 
the  witness. 

(The  reporter  read  the  last  question.) 

A.  To  the  best  of  my  recollection,  knowing  the 
defendant  personally,  I  remember  on  one  occasion 
when  he  came  in  to  the  [63]  Records  and  Accounts 
and  asked  to  redeem  a  certain  lot  in  Mangilao, 
Barrigada. 

Q.  Did  you  keep  any  records  for  any  transac- 
tions pertaining  to  redemption  of  lots? 

A.     At  the  time  we  did. 

Q.     Are  those  records  still  available"? 

A.  I  don't  know  because  I  left  the  office  of 
Records  and  Accounts  two  years  ago.  I  think  the 
cash  records  where  those  payments  were  recorded, 
to  the  best  of  my  knowledge,  were  still  in. 

Q.  They  were  still  in  the  Department  of  Rec- 
ords and  Accounts? 

A.     In  the  Department  of  Records  and  Accomits. 

Q.  And  will  you  elaborate  the  manner  in  which 
you  dealt  with  the  defendant  pertaining  to  lot  2288  ? 

Mr.  Phelan:  I  must  object  to  that  on  two 
grounds:  He  didn't  say  he  dealt  with  him  in  respect 
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to  that  lot  and  the  records  will  speak  for  them- 
selves. 

The  Court:  That  is  correct.  His  testimony  is  to 
the  effect  that  the  defendant  negotiated  with  him  in 
connection  with  the  redemption  of  certain  lots,  but 
of  course,  Mr.  Flores  has  not  attempted  to  identify 
the  particular  lots  involved. 

Mr.  Arriola:  I  asked  him,  sir,  about  Lot  No. 
2288,  Barrigada. 

The  Witness:  I  am  not  in  a  position  at  the 
moment  to  remember  the  actual  number  of  the  lot, 
but  in  referring  to  the  property  [64]  that  was  re- 
deemed it  was  a  certain  piece  of  property  in  Man- 
gilao,  Barrigada.  As  to  the  number  of  the  lot,  I 
don't  know. 

Mr.  Phelan:  This  testimony  then  is  irrelevant 
and  immaterial. 

The  Court:  It  may  be  cumulative.  I  will  over- 
rule the  objection.  The  defendant  has  already  testi- 
fied that  he  did  pay  the  taxes  in  1936  on  Lot  2288. 

Mr.  Phelan:  The  best  evidence  would  be  the 
records  of  the  Government  of  Guam.  I  think  in  the 
absence  of  the  best  evidence 

The  Court:  The  defendant  has  already  testified 
and  without  objection  he  said  he,  paid  the  taxes 
continuously  in  the  name  of  Jesus  Untalan. 

Mr.  Phelan:  Yes,  and  the  only  tax  receipt  he 
produced  was  2289. 

The  Court:  Now  Mr.  Flores  has  testified  to 
say  that  he  knew  the  defendant  and  the  defendant 
did  redeem  or  pay  taxes  on  some  lot  or  lots  in 
Barrigada.  Now  that,  of  course,  is  not 
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Mr.  Phelan :  I  believe  Mr.  Flores  said  he  talked 
to  him  about  the  redemption  of  a  lot,  not  that  he 
paid  it,  but  that  he  talked  to  him. 

The  Court:  I  think  Mr.  Flores  said  he  paid 
some 

The  Witness:     As  a  matter  of  fact — may  I? 

The  Court:    Yes. 

The  AVitness:  He  came  in  and  asked  for  re- 
demption of  the  lot,  requested  redemption  of  the 
lot  in  question,  and  I  made  out  the  proper — went 
into  the  proper  procedure  and  prepared  the  [65] 
required  tax  statement  at  the  time  for  redemption, 
and  he  is  the  one  I  remember  coming  in  and  got 
that  statement  from  us  and  after  turning  that  state- 
ment over  to  him,  he  went  over  to  the  cashier.  I 
don't  know  if  he  paid  it  there.  I  told  him  to  pay 
that  at  the  proper  window. 

Q.  (By  ^Ir.  Arriola)  :  Mr.  Flores,  did  you  know 
who  owned  that  lot?  A.     It  was 

Mr.  Phelan:  I  object  to  this.  Who  owned  the  lot 
is  immaterial. 

The  Court:  That  objection  is  sustained.  The 
ownership,  the  record  ownership,  as  I  understand 
it,  by  stipulation  of  counsel,  was  not  in  dispute. 

Mr.  Arriola:  I  just  wish  to  corroborate  the  de- 
fendant's  

The  Court:  The  record  of  ownership  in  1936 
was  Jesus  Untalan. 

Mr.  Phelan :  Well,  Mr.  Flores  has  testified  that 
he  doesn't  recall  the  number  of  the  lot.  How  can  we 
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discuss  who  owns  the  lot  when  he  does  not  know 

which  lot? 

The  Court :  Whether  he  remembers  or  not  it  has 
no  bearing  on  this  at  the  moment  because  you  have 
agreed  as  to  the  ownership  of  the  lot. 

Mr.  Arriola :  I  have  no  further  questions  of  the 
witness. 

Mr.  Phelan:     I  have  one  question.  [QQ'] 

Cross-Examination 
By  Mr.  Phelan : 

Q.  Mr.  Flores,  do  you  remember  when  Mr. 
Villagomez  spoke  to  you  what  year  it  was? 

A.  To  the  best  of  my  recollection  I  think  that 
thing  happened  during  the  latter  part  of  the  year 
1936. 

Mr.  Phelan:     I  have  no  further  questions. 

Examination  by  the  Court 

Q.  It  is  your  best  recollection,  Mr.  Flores,  that 
the  records  of  tax  payments  for  those  years  are  still 
available  in  Records  and  Accounts? 

A.     I  don't  know  at  the  moment. 

Q.  But  that  was  your  impression  when  you  left 
Records  and  Accounts  two  years  ago  ? 

A.  When  I  left  Records  and  Accounts  two  years 
ago  I  am  pretty  sure  that  as  far  as  the  record  of 
cash  payments,  I  understand  they  are  still  there. 
Of  course,  they  are  not  filed  in  the  up  to  date  filing, 
but  it  is  somewhere  around  there. 

The  Court:  Thank  you  very  much,  Mr.  [67] 
Flores. 
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D.  M.  SALAS 
called  as  a  witness  hereby  and  on  behalf  of  the  de- 
fendant, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Arriola : 

Q.     Please  state  your  name. 

A.     D.  M.  Salas. 

Q.     Your  occupation  ? 

A.     Treasurer  of  Guam. 

Q.     How  long  have  you  occupied  that  position? 

A.     29  years. 

Q.  Were  you  occupying  that  position  some  time 
during  the  year  1936 '? 

A.  No,  as  a  cashier  of  the  Naval  Government 
of  Guam. 

Q.  What  were  some  of  your  duties  as  cashier 
of  the  Naval  Government  of  Guam  ? 

A.  Just  to  collect  the  government  revenue  and 
the  ijroperty  taxes. 

Q.     Did  that  include  real  property  taxes'? 

A.     Right. 

Q.     Do  you  know  the  defendant,  Mr.  Villagomez  ? 

A.     Yes,  sir. 

Q.  Did  you  have  occasion  to  deal  with  him  as 
cashier  with  reference  to  the  payment  of  real  estate 
taxes  ? 

Mr.  Phelan:     I  must  object  to  that,  your  honor. 

The  records  [68]  will  speak  for  themselves. 

Mr.  Arriola:  I  haven't  asked  him  about  the  con- 
tents of  the  records,  your  honor. 
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The  Court:  Yes,  he  asked  whether  he  had  occa- 
sion to  deal  with  him  with  reference  to  the  payment 
of  taxes. 

Mr.  Phelan:  Supposing  he  had.  If  the  taxes 
were  paid,  let  the  records  be  produced. 

The  Court:  I  don't  know  what  the  next  question 
will  be. 

Mr.  Phelan:  I  think  it's  quite  obvious,  your 
honor,  that  this  is  an  attempt  to  prove  records  by 
parol  testimony  instead 

The  Court :  Let  us  wait  until  we  get  to  that.  The 
witness  will  answer.  The  question  is  whether  you 
had  occasion  to  deal  with  Mr.  Villagomez  in  connec- 
tion with  the  payment  of  taxes. 

The  Witness:     Beg  pardon? 

The  Court:  The  question  was  whether  you  had 
occasion  to  deal  with  Mr.  Villagomez  in  connection 
with  the  payment  of  taxes. 

The  Witness:     I  was  collector  at  that  time. 
•  The  Court :     The  answer  is  that  you  did. 

Q.  (By  Mr.  Arriola) :  Now  did  you  keep  any 
records  in  your  dealings  as  tax  collector  at  the  time  ? 

A.  Oh,  yes,  I  had  a  record  in  the  cash  book  but 
all  cash  books  were  destroyed. 

Q.     Destroyed  ? 

A.     During  the  bombardment. 

Q.  Did  the  Government  of  Guam  have  any  rec- 
ords pertaining  [69]  to  the  payment  of  taxes  before 
the  war?  A.     Before  the  war,  yes. 

Q.     Do  you  have  that  now? 
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A.     No,  all  destroyed. 

Q.  To  the  best  of  your  recollection,  Mr.  Salas, 
did  the  defendant  personally  pay  any  real  estate 
taxes'? 

Mr.  Phelan:  I  must  object,  your  honor.  I  in- 
vite your  honor's  attention  to  the  last  sentence  of 
Section  1855a  on  page  216,  Code  of  Civil  Procedure, 
regarding  this  attempt  to  prove  the  records  no 
longer  in  existence:  "Provided,  nevertheless,  that 
any  party  so  desiring  to  use  said  evidence  shall  give 
reasonable  notice  in  writing  to  all  other  parties  to 
the  action  who  have  appeared  therein,  of  his  inten- 
tion to  use  the  same  at  the  trial  of  said  action,  and 
shall  give  all  such  other  parties  a  reasonable  oppor- 
tunity to  inspect  the  same,  and  also  the  abstracts, 
memoranda,  or  notes  from  which  it  was  compiled, 
and  to  take  copies  thereof."  If  this  is  an  attempt  to 
prove  lost  records,  they  must  be  proven  in  accord- 
ance with  the  Code. 

The  Court:     Let  me  see  the  Code. 

Mr.  Phelan :  It  starts  at  the  bottom  of  the  page 
and  runs  over  to  the  top  of  the  next  page. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Arriola:  Is  that  on  the  ground  of  the  best 
evidence  rule,  your  honor"? 

The  Court:  Under  the  best  evidence  rule  and 
the  provisions  [70]  of  the  Code.  You  must  give 
notice  in  advance  as  to  how  you  expect  to  prove 
from  secondary  evidence,  "Any  party  desiring  to 
use  such  evidence  shall  give  reasonable  notice  in 
writing  to  all  other  parties  to  the  action  who  have 
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appeared  therein,  of  his  intention  to  use  the  same 
at  the  trial  of  said  action,  and  shall  give  all  such 
other  parties  a  reasonable  opportunity  to  inspect 
the  same,  and  also  the  abstracts,  memoranda,  or 
notes  from  which  it  was  compiled,  and  to  take  copies 
thereof."  Now  in  this  case  we  have  purely  the 
memory  of  the  witness.  There  is  nothing  you  can 
examine. 

Mr.  Phelan:  The  section  provides  what  secon- 
dary evidence  will  be  admissible,  abstracts,  notes, 
and  the  preceding  witness  testified  that  two  years 
ago  these  records  did  exist  or  a  part  of  them. 

The  Court:  Well,  that  is  just  Mr.  Flores'  recol- 
lection. 

•  Mr.  Phelan :  Well,  Mr.  Flores  testified  to  the  fact 
that  they  did  exist  and  I  have  personal  knowledge 
that  some  of  those  records  did  exist  four  years  ago 
when  I  was  Assistant  Attorney  General  of  the  Gov- 
ernment of  Guam.  What  state  they  are  in  I  do  not 
know,  but  I  know  some  of  them  did  exist. 

Mr.  Arriola :  These  are  tax  receipts,  not  records 
of  any  sort. 

Mr.  Phelan:  I  don't  think  we  can  take  it  as  a 
blanket  statement  that  all  prewar  records  of  the 
Government  of  Guam  were  destroyed.  [71] 

Mr.  Arriola:  Not  the  Government  of  Guam,  just 
the  cashier's. 

Mr.  Phelan :  He  doesn  't  know  what  records  have 
been  destroyed. 

The  Court:  I  must  hold  that  there  is  not  suffi- 
cient foundation  at  this  time  for  the  introduction  of 
secondary  evidence. 


78  Francis  L.  Sauget  vs. 

(Testimony  of  D.  M.  Salas.) 

Mr.  Arriola:  Your  honor,  this  witness  has  testi- 
fied that  these  records  were  burned  during  the  war. 

The  Court :  He  hasn't  testified  they  were  burned ; 
he  testified  they  were  destroyed  during  the  bombard- 
ment. 

Mr.  Phelan:  Flores  testified  that  they  hadn't 
been  destroyed  two  years  ago  and  the  war  was  over 
ten  years  ago. 

The  Court:  He  said  he  thought  the  cash  books 
were  still  over  there.  I  will  sustain  the  objection. 

Mr,  Arriola:     I  have  no  further  questions. 

Mr.  Phelan:     I  have  no  questions. 

The  Court:     You  may  be  excused,  Mr.  Salas. 

Mr.  Arriola:     The  defense  rests,  your  honor. 

Mr.  Phelan:  I  don't  believe  that  there  is  any 
question  as  to  where  record  title  is.  However,  one 
of  the  defenses  which  the  defendant  brought  in  here 
I  would  like  to  make  a  passing  conmient  on.  Section 
1157.34  of  the  Civil  Code  of  Guam  states:  "Title 
not  acquirable  by  adverse  possession.  After  land 
has  been  registered,  no  title  there  to  adverse  or  in 
derogation  to  the  title  of  the  registered  owner  shall 
be  required  by  any  length  of  possession."  With 
respect  to  the  allegation  of  [72]  adverse  possession 
in  the  answer,  I  think  that  knocks  that  out.  We 
have  proven  that  the  property  was  in  the  name  of 
Jesus  B.  Untalan,  a  part  was  sold  to  the  Naval  Gov- 
ernment of  Guam  of  the  United  States,  the  remain- 
ing portion  was  sold  to  the  plaintiff.  The  defendant 
has  admitted  receipt  of  the  revocation  of  oral  per- 
mit to  use  part  of  this  land.  We  have  shown  title 
in  the  plaintiff  and  notice  to  quit.  They  have  not 
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shown  any  right  to  use  the  land  or  any  title  adverse 
to  the  plaintiff.  The  only  tax  bill  which  Mr.  ViUa- 
gomez brought  in  this  morning  refers  to  a  lot  owned 
by  his  wife  and  admitted  that  covered  the  house.  He 
has  said  he  paid  the  taxes.  We  have  produced  a  tax 
receipt,  1953,  in  the  name  of  Mr.  Untalan  and  Mr. 
Untalan  said  he  paid  it.  The  presumption  is  when  a 
man's  name  is  on  a  thing  and  he  says  he  did  it,  he 
did.  Mr.  ViUagomez  himself  testified  that  for  15 
years  he  discussed  the  deed  every  two  or  three  weeks 
but  he  hasn't  got  it  yet.  He  has  no  deed,  no  title. 
He  said  he  paid  taxes  but  in  the  name  of  Jesus  B. 
Untalan.  I  think  beyond  a  doubt,  beyond  a  reason- 
able doubt,  plaintiff  is  entitled  to  possession  of  that 
property,  including  the  house.  If  Mr.  ViUagomez 
has  any  recourse,  I  can't  see  that  it  can  be  against 
my  client. 

Mr.  Arriola:  May  it  please  the  court,  I  think 
there  are  sufficient  documents  with  the  Department 
of  Land  Management  showing  that  defendant  here 
has  some  right  to  the  property,  2288,  one  of  which 
is  Exhibit  No.  3,  showing  Lot  2288-new-l  [73]  with 
the  signature  of  Jose  C.  ViUagomez.  Another  is  the 
warranty  deed  from  ViUagomez'  wife  and  Jesus  B. 
Untalan  to  the  Government  of  Guam  for  a  portion 
or  part  of  Lot  No.  2288.  I  think  it's  sufficient  notice 
to  the  plaintiff,  plus  the  possession  of  the  defendant 
on  the  lot  itself,  that  that  is  sufficient  notice  that 
there  was  somebody  on  that  lot  and  some  claim  to 
the  lot. 

Mr.   Phelan:     If   the   court   please,   the   statutes 
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speak  for  themselves  and  Mr.  Villagomez  has  no 
title  to  Lot  2289,  either.  That  is  the  property  of  his 
wife  as  shown  by  the  mutual  distribution  of  the 
estate  of  Mrs.  Villagomez'  father,  the  father  of 
Jesus  B.  Untalan. 

The  Court:     Are  you  both  through? 

Mr.  Phelan:     Yes,  sir. 

Mr.  Arriola:     Yes,  sir. 

FINDINGS  OF  THE  COURT 

The  Court:  The  court  finds  the  issues  joined  in 
this  case  in  favor  of  the  defendant  and  against  the 
plaintitf.  The  evidence  in  this  case  shows  that  a 
certain  lot,  No.  2288,  in  Barrigada  was  registered 
in  the  name  of  Jesus  B.  Untalan  and  was  sold  to 
the  plaintiff  in  this  case  for  a  consideration  of 
$1,000.  The  amount  of  land  actually  available  for 
use  which  had  not  been  disposed  of  prior  to  this 
time  was  approximately  858  square  meters.  On  that 
858  square  meters  the  defendant  had  constructed  a 
residence  in  1937,  in  February  of  1937,  and  has  testi- 
fied without  rebuttal,  though  Mr.  Untalan  is  in  the 
courtroom,  that  Mr.  Untalan  helped  construct  that 
house  at  the  time  [74]  it  was  built.  The  defendant 
has  testified  that  in  1936  he  purchased  the  land  in 
question  for  $125,  that  he  paid  certain  back  taxes 
and  that  he  continued  to  pay  taxes  on  the  land  in 
the  name  of  the  registered  owner  but  did  not  obtain 
title  to  the  property.  The  plaintiff:*  in  this  case  has 
testified  that  prior  to  the  time  that  he  purchased 
the  property  he  did  not  investigate  the  land  nor  go 
upon  the  land  nor  consult  the  defendant  or  in  any 
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other  way  determine  whether  there  were  claimed 
rights  adverse  to  those  of  Mr.  Untalan.  While  this 
is  simply  an  action  in  ejectment,  the  court  is  not 
required  to  try  the  title  on  this  land.  In  this  par- 
ticular action  it  isn't  required  to  determine  as  be- 
tween these  jDarties  where  title  might  rest  in  the 
appropriate  action,  but  the  plaintiff's  own  evidence 
has  showTL  that  with  the  improvements  on  the  prop- 
erty, it  had  an  actual  value  of  from  $6,000  to 
$10,000.  Now  this  is  only  a  few  months  ago  and 
obviously  a  consideration  of  $1,000  was  completely 
inadequate  to  acquire  property  of  that  value,  in- 
cluding the  house  which  had  been  built.  Also  the 
plaintiif  was  on  notice  in  the  deed  itself  that  there 
was  an  adverse  claim,  which  the  grantor  called  a 
license.  The  grantor  is  obviously  an  aged  Guaman- 
ian  who  required  the  services  of  an  interpreter,  and 
the  court  seriously  doubts  whether  he  has  the  vagu- 
est knowledge  of  what  the  word  "license"  meant 
in  his  deed.  Certainly  what  he  intended  to  do  was 
to  put  the  plaintiff  here  on  notice  that  the  defendant 
claimed  the  land  adversely  although  [75]  he  thought 
it  improper. 

Mr.  Phelan:  May  it  please  the  court,  I  say  he 
can't  claim  adverse 

The  Court:  The  court  will  reach  that.  The  de- 
fendant was  in  open  and  notorious  possession  of 
this  land  with  no  evidence  to  the  contrary  since  1937 
when  he  built  the  house.  He  claims  that  that  pos- 
session was  built  upon  an  oral  agreement  to  pur- 
chase. An  oral  agreement  in  1937  or  '36  was  not 
valid  unless  it  was  in  writing  and  signed  by  the 
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person  to  be  bound.  The  law  of  this  jurisdiction 
is  perfectly  clear  that  partial  performance  and 
reliance  upon  an  oral  agreement  and  referable  to  the 
oral  agreement  takes  the  transaction  out  of  the 
statute  of  frauds.  Therefore,  the  court  must  find 
that  in  this  action  the  plaintiff  has  not  demonstrated 
that  he  has  superior  right  to  immediate  possession 
of  this  land  over  and  above  the  right  of  the  defend- 
ant, who  was  in  open  and  notorious  possession  under 
a  claim  of  ownership  and  who  had  constructed  a 
home  of  the  present  value  of  from  $4,000  to  $8,500 ; 
that  the  plaintiff  was  on  notice  that  unless  he  made 
inquiry  of  the  defendant  or  any  one  else  in  posses- 
sion of  this  land  prior  to  the  time  that  he  purchased 
the  land,  he  was  bound  by  any  rights  which  existed. 
Any  person  who  buys  land  is  bound  by  the  rights 
of  persons  who  are  in  open  and  notorious  posses- 
sion of  that  land  under  claim  of  right.  You  can't 
just  idly  buy  land  with  a  house  on  it,  people  living 
in  the  house  and  so  forth  and  then  say,  "Because 
the  grantor  [76]  told  me  that  you  were  a  mere 
licensee  you  are  estopped  as  against  me  from  show- 
ing that  you  have  something  else."  Any  rights  that 
this  defendant  may  liave  had  against  a  grantor  he 
has  against  this  plaintiff.  Now  in  conclusion  all  I 
am  saying  is  that  in  this  action,  which  is  purely 
possessory,  I  hold  that  at  this  time  the  plaintiff 
did  not  have  any  right  to  force  the  defendant  to 
give  up  possession  of  his  home  and  land.  The  court 
can  but  add  this :  The  situation  with  which  we  are 
confronted  here  is  not  imcommon,  especially  when 
friendships  and  family  relationships  are  involved. 
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It  is  not  uncommon  at  all  for  people  to  build  houses 
and  live  on  the  land  in  informal  fashion.  In  1936 
the  codes  which  had  been  adopted  were  of  recent 
origin  or  prior  to  the  adoption  of  a  code,  the  Span- 
ish civil  law  existed  in  Guam  and  it  is  my  under- 
standing that  under  the  Spanish  civil  law  it  was 
quite  possible  to  own  a  house  or  building  affixed 
to  land  without  owning  the  land,  one  of  the  things 
which  were  a  peculiar  but  unfortunate  practice  that 
the  people  had,  but  I  think  I  would  be  doing  vio- 
lence to  the  very  concept  of  justice  if  I  held  that  a 
person  for  a  consideration  of  $1,000  could  force  a 
man  to  give  up  what  he  has  had  since  1937  but  has 
a  present  value  of  many  times  $1,000.  I  therefore 
accept  the  defendant's  version,  that  he  is  entitled 
to  continued  fjossession  of  this  land  in  so  far  as  this 
action  is  on  the  basis  that  he  was  in  open  and  no- 
torious possession  under  claim  of  ownership  and  that 
the  plaintiff  was  on  notice  [77]  to  that  effect.  The 
defendant  will  prepare  an  order  in  this  case  and 
settle  within  ten  days,  finding  judgment  for  the  de- 
fendant. Any  further  questions  ? 

The  Clerk:     No  other  matters,  your  Honor. 

The  Court:  There  being  no  further  matters  to 
come  before  the  court,  the  court  will  stand  ad- 
journed. 

(The  court  adjourned  at  2:20  p.m.,  October 
7,  1954.)  [78] 
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District  Court  of  Guam, 
Territory  of  Guam — ss. 

I,  Dorothy  L.  Wilkins,  Official  Court  Reporter 
for  the  District  Court  of  Guam,  hereby  certify  the 
above  and  foreg"oiiig  to  be  a  true  and  correct  trans- 
cript of  the  stenographic  shorthand  notes  taken 
in  the  above-numberd  case  at  the  said  time  and 
place  as  set  forth. 

/s/  DOROTHY  L.  WILKINS, 
Official  Court  Reporter. 

[Endorsed] :     Filed  December  6,  1954.  [79] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Roland  A.  Gillette,  Clerk  of  the  District  Court 
of  Guam,  for  the  Territory  of  Guam,  M.  I.,  do 
hereby  certify  that  the  following  documents,  to  wit : 

1.  Complaint,  tiled  August  12,  1954. 

2.  Answer,  filed  August  31,  1954. 

3.  Judgment,  entered  October  22,  1954. 

4.  Notice  of  Appeal,  filed  November  3,  1954. 

5.  Bond  for  Costs  on  Appeal,  filed  December  6, 
1954. 

6.  Statement  of  Points  on  Appeal,  filed  Decem- 
ber 6,  1954. 

7.  Designation  of  Contents  of  Record  on  Ap- 
peal, filed  December  6,  1954. 

8.  Reporter's  Transcript  of  Record,  filed  Decem- 
ber 6,  1954. 


Jose  C.  Villagomez  85 

9.  All  Exhibits,  Plaintiff's  Exhibits  I  through  V, 
inclusive,  filed.  October  7,  1954. 

10.  Certified  copy  of  the  Minutes. 

are  the  original  or  certified  copies  of  the  documents 
filed  in  the  above-entitled  case. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  aforesaid  court 
at  Agana,  Guam,  M.  I.,  this  10th  day  of  December, 
A.D.  1954. 

[Seal]        /s/  ROLAND  A.  GILLETTE, 

Clerk  of  the  Court. 


[Endorsed] :  No.  14605.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Francis  L.  Sauget, 
Appellant,  vs.  Jose  C.  Villagomez,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  District  Court  of 
Guam,  Territory  of  Guam. 

Filed:  December  18,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,605 

FRANCIS  L.  SAUGET, 

Plaintiff- Appellant, 

vs. 

JOSE  C.  VILLAGOMEZ, 

Defendant- Appellee. 

ADOPTION  OF  STATEMENT  OF  POINTS  RE- 
QUIRED BY  RULE  75(d)  AND  DESIGNA- 
TION OF  CONTENTS  OF  RECORD  UPON 
APPEAL 

The  plaintiff-appellant  hereby  adopts  the  desig- 
nation of  contents  of  record  on  appeal  designated 
pursuant  to  Rule  75(a),  Federal  Rules  of  Civil  Pro- 
cedure, and  statement  of  points  required  by  Rule 
75(d),  Federal  Rules  of  Civil  Procedure,  hereto- 
fore filed  in  this  cause  in  the  District  Court  of  Guam 
on  the  6th  day  of  December,  1954. 

Dated  at  Agana,  Guam,  this  27th  day  of  Decem- 
ber, 1954. 

/s/  FINTON  J.  PHELAN,  JR., 

Attorney  for  Plaintiff- 
Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  December  30,  1954. 
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On  Appeal  from  the  District  Court  of  Guam  for  the 
Unincorporated  Territory  of  Guam. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 

This  is  an  appeal  from  a  final  judgment  of  the 
District  Court  of  Guam  entered  on  the  22nd  day  of 
October,  1954.  Jurisdiction  to  hear  this  appeal  is  in 
this  court  by  virtue  of  the  provisions  of  Section 
1424  T48  U.S.C.A.  The  amount  in  controversy  ex- 
ceeds Five  Thousand  Dollars. 


STATEMENT  OF  CASE  AND  QUESTIONS  PRESENTED. 

This  action  is  an  action  for  ejectment  brought  by 
the  owner  against  a  mere  licensee,  seeking  recovery 


of  the  use  and  possession  of  a  parcel  of  real  prop- 
erty situated  within  the  unincorporated  territory  of 
Guam.  The  propert}^  originally  owned  and  registered 
in  the  name  of  Jesus  B.  Untalan  was  by  him  con- 
veyed to  Francis  L.  Sauget  by  warrantee  deed  on 
the  28th  day  of  June,  1954.  This  property  is  adjoin- 
ing to  a  tract  of  land  owned  by  the  sister  of  Jesus 
B.  Untalan,  who  is  the  wife  of  appellee  herein.  For 
many  years  the  appellee  had  been,  pursuant  to  an  oral 
license  without  consideration  from  Jesus  B.  Untalan, 
permitted  to  use  this  land  for  farming  purposes. 
Jesus  B.  Untalan  received  no  rent,  paid  all  taxes, 
and  executed  no  deeds  or  written  agreements.  The 
deed  to  appellant,  Sauget,  was  subject  to  this  oral 
license  for  the  purpose  of  advising  him  of  its  exist- 
ence and  to  secure  to  appellee  the  necessary  time  to 
remove  any  personal  property  thereon  situated. 

A  survey  was  caused  to  be  made  by  the  appellant, 
the  new  owner,  and  it  was  discovered,  when  the  divid- 
ing line  between  the  piece  o^^^led  by  the  wdfe  of  the 
appellee  and  the  piece  conveyed  to  appellant  was  de- 
termined, that  there  was  a  house,  constructed  by  ap- 
pellee, which  appellee  had  claimed  was  on  his  wife's 
property,  situated  on  the  piece  now  owned  by  ap- 
pellant Sauget.  Accordingly,  appellant  caused  a  no- 
tice terminating  the  license  to  use  for  agricultural 
purposes  to  be  served  upon  appellee,  demanding  his 
removal  within  30  days  and  the  surrender  of  posses- 
sion. The  appellee  refused  to  vacate  the  premises. 
Accordingly  an  action  in  ejectment  was  commenced 
on  the  12th  day  of  August,  1954  seeking  possession 


of  the  property  and  for  triple  rent  pursuant  to  the 
codes  of  Guam  for  the  period  of  the  unlawful  holding 
over.  The  appellee  answered  denying  that  the  prop- 
erty was  of  a  value  within  the  jurisdiction  of  the 
District  Court  of  Guam,  claiming  purchase  of  the 
property  in  1936,  that  he  had  been  paying  taxes 
thereon  since  1936,  claiming  to  hold  by  adverse 
possession. 

The  action  came  on  for  trial  on  the  7th  day  of 
October,  1954  and  the  District  Court  of  Guam,  after 
assuming  jurisdiction  of  the  action,  at  the  end  of  the 
case  awarded  judgment  to  the  appellee.  From  this 
judgment,  appellant  has  appealed  claiming  numerous 
errors. 

The  questions  presented  herein  for  review  are: 

1.  Did  the  District  Court  err  in  giving  judgment 
for  the  defendant. 

2.  Whether  the  court  misconstrued  the  pertinent 
statutes  of  the  unincorporated  territory  of  Guam. 

3.  Whether  the  judgment  was  contrary  to  the 
weight  of  the  evidence. 

4.  Whether  the  court  misconstrued  the  deed  to  the 
plaintiff. 

5.  Whether  the  court  erred  in  considering  defend- 
ant's claim  to  have  title  by  adverse  possession. 

6.  Did  the  court  err  in  not  determining  the  issue 
of  right  to  possession  and  title. 


STATUTES  AND  RULES  INVOLVED. 

Civil  Code  of  Guam 

Section  732. 

Increase  of  property.  The  o^^Tler  of  a  thing 
owns  also  all  its  products  and  accessions. 

Section  789. 

Termination  of  estates.  A  tenancy  or  other 
estate  at  will,  however  created,  may  be  termi- 
nated by  the  landlord's  giving  notice  in  writing 
to  the  tenant,  in  the  manner  prescribed  by  Sec- 
tion 1162  of  the  Code  of  Civil  Procedure,  to 
remove  from  the  premises  within  a  period  of  not 
less  than  30  days,  to  be  specified  in  the  notice. 

Section  790. 

Notice,  effect.  After  such  notice  has  been 
served,  and  the  period  specified  by  such  notice 
has  expired  but  not  before,  the  landlord  may 
reenter,  or  proceed  according  to  law  to  recover 
possession. 

Section  791. 

Reentry  generally.  Whenever  the  right  of  re- 
entry is  given  to  a  grantor  or  lessor  in  any  grant 
or  lease,  or  otherwise,  such  reentry  may  be  made 
at  any  time  after  the  right  has  accrued,  upon  3 
days'  notice,  as  provided  in  Sections  1161  and 
1162  of  the  Code  of  Civil  Procedure. 

Section  792. 

Summary  proceedings.  Summary  proceedings 
for  obtaining  possession  of  real  property  for- 
cibly   entered,    or    forcibly    and   unlawfully    de- 


tained,  are  provided  for  in  Sections  1159  to  1175, 
both  inclusive,  of  the  Code  of  Civil  Procedure. 

Section  1013. 

Fixtures.  When  a  person  affixes  his  property 
to  the  land  or  another,  without  an  agreement  per- 
mitting him  to  remove  it,  the  thing  affixed,  except 
as  provided  in  Section  1019,  belongs  to  the  owner 
of  the  land,  unless  he  chooses  to  require  the 
former  to  remove  it. 

Section  1047. 

Owner  ousted,  may  transfer.  Any  person  claim- 
ing title  to  real  property  in  the  adverse  posses- 
sion of  another  may  transfer  it  with  the  same 
effect  as  if  in  actual  possession. 

Section  1091. 

Requisites  for  certain  estates.  An  estate  in 
real  property,  other  than  an  estate  at  will  or  for 
a  term  not  exceeding  1  year,  can  be  transferred 
only  by  operation  of  law,  or  by  an  instrument 
in  writing,  subscribed  by  the  party  disposing  of 
the  same,  or  by  his  agent  thereunto  authorized 
by  writing. 

Section  1157.34. 

Title  not  acquirable  by  adverse  possession. 
After  land  has  been  registered,  no  title  thereto 
adverse  or  in  derogation  to  the  title  of  the  regis- 
tered owner  shall  be  required  by  any  length  of 
possession. 

Section  1157.35. 

Transferee  of  registered  land  not  required  to 
inquire  or  affected  with  notice.     Except  in  case 
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of  fraud,  and  except  as  herein  otherwise  pro- 
vided, no  person  taking  a  transfer  of  registered 
land,  or  any  estate  or  interest  therein,  or  any 
charge  upon  the  same,  from  the  registered  owner, 
shall  be  held  to  inquire  into  the  circumstances 
under  which,  or  the  consideration  for  which,  such 
owner  or  any  previous  registered  owner  was 
registered,  or  be  affected  with  notice,  actual  or 
constructive,  of  any  unregistered  trust,  lien, 
claim,  demand,  or  interest;  and  the  knowledge 
that  any  unregistered  trust,  lien,  claim,  demand, 
or  interest  is  in  existence  shall  not  of  itself  be 
imputed  as  fraud. 

Section  1157.38. 

Unregistered  title  does  not  prevail  against  title 
of  registered  owner.  No  unregistered  estate, 
power,  right,  claim,  contract,  or  trust  shall  pre- 
vail against  the  title  of  a  registered  owner  tak- 
ing bona  fide  for  a  valuable  consideration  or 
of  any  person  bona  fide  claiming  through  or 
under  him. 

Sectioil  1213. 

Record  of  conveyances.  Every  conveyance  of 
real  property  acknowledged  or  proved  and  cer- 
tified and  recorded  as  prescribed  by  law  from 
the  time  it  is  filed  with  the  Director  of  Land 
Management  is  constructive  notice  of  the  con- 
tents thereof  to  subsequent  purchasers  and  mort- 
gagees. 

Section  1214. 

Nonrecorded  void.  Every  conveyance  of  real 
property,  other  than  a  lease  for  a  term  not  ex- 


ceeding  one  year,  is  void  as  against  any  subse- 
quent purchaser  or  mortgagee  of  the  same  prop- 
erty, or  any  part  thereof,  in  good  faith  and  for 
a  valuable  consideration,  whose  conveyance  is 
first  duly  recorded,  and  as  against  any  judg- 
ment affecting  the  title,  unless  such  conveyance 
shall  have  been  duly  recorded  prior  to  the  record 
of  notice  of  action. 

Section  1624. 

What  contracts  must  be  written.  The  follow- 
ing contracts  are  invalid,  unless  the  same,  or 
some  note  or  memorandum  thereof,  is  in  writing 
and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent:  1.  An  agreement  that  by  its  terms 
is  not  to  be  performed  within  a  year  from  the 
making  thereof;  ...  5.  An  agreement  for  the 
leasing  for  a  longer  period  than  1  year,  or  for 
the  sale  of  real  property,  or  of  an  interest 
therein ;  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  is  in  writing, 
subscribed  by  the  party  sought  to  be  charged ;  .  .  . 

Section  1951. 

Recording  lease  for  real  property.  All  leases 
of  private  real  property  for  whatsoever  term 
and  conditions  shall  be  recorded  in  the  office 
of  the  Director  of  Finance.  Failure  to  comply 
with  this  paragraph  within  30  days  after  the  date 
of  any  lease  shall  cause  the  lease  to  be  null  and 
void.  A  charge  of  25  cents  shall  be  made  for 
recording  each  lease.  Lands  leased  in  any  part 
of  Guam  may  be  used  for  the  purposes  of  cul- 
tivation or  stock  farming,  but  the  lessee  shall 
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be  responsible  for  any  damage  his  animals  or 
livestock  may  cause  to  crops  or  property  of 
others,  when  such  damage  results  from  the 
lessee's  lack  of  fences  or  failure  to  exercise 
proper  care  over  said  animals  or  livestock. 

Section  3345. 

Tenant  willfully  holding  over.  If  any  tenant, 
or  any  person  in  collusion  with  the  tenant,  holds 
over  any  lands  or  tenements  after  demand  made 
and  1  month's  notice,  in  writing  given,  requiring 
the  possession  thereof,  such  person  holding  over 
must  pay  the  landlord  double  rent  during  the 
time  he  continues  in  possession  after  such  notice. 

Code  of  Civil  Procedure 

Section  62. 

Original  jurisdiction.  Under  Section  22(a)  of 
the  Organic  Act  of  Guam  the  District  Court  of 
Gruam  has  the  original  jurisdiction  of  a  district 
court  of  the  United  States  in  all  causes  arising 
under  the  laws  of  the  United  States  and  has 
original  jurisdiction  in  all  other  causes  in  Guam 
except  those  over  w^hich  original  jurisdiction 
has  been  transferred  to  and  vested  in  the  Island 
Court  by  Section  82  of  this  title.  If  it  appears 
that  an  action  or  proceeding  brought  in  the  Dis- 
trict Court  is  actually  within  the  jurisdiction 
of  the  Island  Court  the  District  Court  shall 
transfer  it  to  the  Island  Court  for  hearing  and 
determination. 

Section  320. 

Entry  on  real  estate.  No  entry  upon  real 
estate  is  deemed  sufficient  or  valid  as  a  claim, 


unless  an  action  be  commenced  thereupon  within 
1  year  after  making  such  entry,  and  within  5 
years  from  the  time  when  the  right  to  make  it 
descended  or  accrued. 

Section  321. 

Possession,  when  presumed.  Occupation  deemed 
under  legal  title,  unless  adverse.  In  every  action 
for  the  recovery  of  real  property  or  the  posses- 
sion thereof  the  person  establishing  a  legal  title 
to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law, 
and  the  occupation  of  the  property  by  any  other 
person  is  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,  unless  it  appear  that 
the  property  has  been  held  and  possessed  ad- 
versely to  such  legal  title,  for  5  years  before  the 
commencement  of  the  action. 

Section  325. 

What  constitutes  adverse  possession  under 
claim  of  title  not  written.  For  the  purpose  of 
constituting  an  adverse  possession  by  a  person 
claiming  title,  not  founded  upon  a  written  instru- 
ment, judgment,  or  decree,  land  is  deemed  to 
have  been  possessed  and  occupied  in  the  follow- 
ing cases  only: 

1.  Where  it  has  been  protected  by  a  sub- 
stantial inclosure; 

2.  Where  it  has  been  usually  cultivated  or 
improved ; 

Provided,  however,  that  in  no  case  shall  ad- 
verse possession  be  considered  established  un- 
der the  provision  of  any  section  or  sections  of 
this  code,  unless  it  shall  be  shown  that  the  land 
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has  been  occupied  and  claimed  for  the  period  of 
10  years  continuously,  and  the  party  or  persons, 
their  predecessors  and  grantors,  have  paid  all 
the  taxes,  which  have  been  levied  and  assessed 
upon  such  land. 

Section  326. 

Relation  of  landlord  and  tenant  as  affecting 
adverse  possession.  When  the  relation  of  land- 
lord and  tenant  has  existed  between  any  persons, 
the  possession  of  the  tenant  is  deemed  the  posses- 
sion of  the  landlord  until  the  expiration  of  5 
years  from  the  termination  of  the  tenancy,  or, 
where  there  has  been  no  written  lease,  until  the 
expiration  of  5  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such 
tenant  may  have  acquired  another  title,  or  may 
have  claimed  to  hold  adversely  to  his  landlord. 
But  such  presumptions  camiot  be  made  after  the 
periods  herein  limited. 

Section  735. 

Damages  in  actions  for  forcible  entry,  etc., 
may  be  trebled.  If  a  person  recover  damages 
for  a  forcible  or  unlawful  entry  in  or  upon,  or 
detention  of  any  buildings  or  any  cultivated  real 
property,  judgment  may  be  entered  for  three 
times  the  amount  at  which  the  actual  damages 
are  assessed. 

Section  1160. 

Forcible  detainer  defined.  Every  person  is 
guilty  of  a  ''forcible  detainer"  who  either: 

1.  By  force,  or  by  menaces  and  threats  of 
violence,  unlaw^fully  holds  and  keeps  the  posses- 
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sion  of  any  real  property,  whether  the  same  was 
acquired  peaceably  or  otherwise;  or 

2.  Who,  in  the  nighttime,  or  during  the  ab- 
sence of  the  occupants  of  any  land,  unlawfully 
enters  upon  real  property,  and  who,  after  de- 
mand made  for  the  surrender  thereof,  for  the 
period  of  5  days,  refuses  to  surrender  the  same 
to  such  former  occupant. 

The  occupant  of  real  property,  within  the 
meaning  of  this  subdivision,  is  one  who,  within 
5  days  preceding  such  unlawful  entry,  was  in 
the  peaceable  and  undisturbed  possession  of  such 
lands. 

Section  1161. 

Unlawful  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of 
'' unlawful  detainer": 

1.  When  he  continues  in  possession  in  person 
or  by  subtenant,  of  the  property,  or  any  part 
thereof,  after  the  expiration  of  the  term  for 
which  it  is  let  to  him,  without  the  permission 
of  his  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be;  including  a  case  where 
the  person  to  be  removed  became  the  occupant 
of  the  premises  as  a  servant  or  employee  and 
the  relation  of  master  and  servant  or  employer 
and  employee  has  been  lawfully  terminated,  or 
the  time  fixed  for  such  occupancy  by  the  agree- 
ment between  the  parties  has  expired;  but  noth- 
ing in  this  subdivision  contained  shall  be  con- 
strued as  preventing  the  removal  of  such  occu- 
pant in  any  other  lawful  manner;  but  in  case 
of  a  tenancy  at  will,  it  must  first  be  terminated 
by  notice,  as  prescribed  in  the  civil  code. 
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3.  When  he  continues  in  possession,  in  person 
or  by  subtenant,  after  a  neglect  or  failure  to 
perform  other  conditions  or  covenants  of  the 
lease  or  agreement  under  which  the  property 
is  held,  including  any  covenant  not  to  assign  or 
sublet,  then  the  one  for  the  payment  of  rent, 
and  3  days'  notice,  in  writing,  requiring  the 
performance  of  such  conditions  or  covenants,  or 
the  possession  of  the  property,  shall  have  been 
served  upon  him,  and  if  there  is  a  subtenant  in 
actual  occupation  of  the  premises,  or  any  mort- 
gagee of  the  term,  or  other  person  interested  in 
its  continuance,  may  perform  the  conditions  or 
covenants  of  the  lease  or  pay  the  stipulated 
rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;  Provided,  if  the  condi- 
tions and  covenants  of  the  lease,  violated  by  the 
lessee,  camiot  afterw^ard  be  performed,  then  no 
notice,  as  last  prescribed  herein,  need  be  given 
to  said  lessee  or  his  subtenant,  demanding  the 
performance  of  the  violated  conditions  or  cove- 
nants of  the  lease. 

A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  posses- 
sion of  the  premises  let  to  a  subtenant  in  case  of 
his  unlawful  detention  of  the  premises  underlet 
to  him. 

4.  Any  tenant  or  subtenant,  assigning  or  sub- 
letting or  committing  waste  upon  the  demised 
premises,  contrary  to  the  conditions  or  covenants 
of  his  lease,  thereby  terminates  the  lease,  and 
the  landlord,  or  his  successor  in  estate,  shall 
upon  service  of  5  days'  notice  to  quit  upon  the 
person  or  persons  in  possession,  be  entitled  to 


13 


restitution  of  possession  of  such  demised  prem- 
ises under  the  provision  of  this  chapter. 

Section  1920. 

Entries  prima  facie  evidence.  Entries  in  pub- 
lic or  other  official  books  or  records,  made  in  the 
performance  of  his  duty  by  a  public  officer  of 
Guam,  or  by  another  person  in  the  performance 
of  a  duty  specially  enjoined  by  law,  are  prima 
facie  evidence  of  the  facts  stated  therein. 

Section  1928. 

Deed,  evidence  of  transfer.  A  deed  of  convey- 
ance of  real  property,  purporting  to  have  been 
executed  by  a  proper  officer  in  pursuance  of  legal 
process  of  any  of  the  courts  of  record  of  Guam, 
acknowledged  and  recorded  in  the  Department 
of  Land  Management,  or  the  record  of  such  deed, 
or  a  certified  copy  of  such  record  is  prima  facie 
evidence  that  the  property  or  interest  therein 
described  was  thereby  conveyed  to  the  grantee 
named  in  such  deed. 

Section  1971. 

Transfer  of  real  property  to  be  in  writing.  No 
estate  or  interest  in  real  property,  other  than 
for  leases  for  a  term  not  exceeding  1  year,  nor 
any  trust  or  power  over  or  concerning  it,  or  in 
any  manner  relating  thereto,  can  be  created, 
granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  convey- 
ance or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  by  writing. 
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Section  1973. 

Agreements,  when  must  be  in  writing.  In  the 
following  cases  the  agreement  is  invalid,  miless 
the  same  or  some  note  or  memorandum  thereof  be 
in  writing,  and  subscribed  by  the  party  charged, 
or  by  his  agent.  Evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or 
secondary  evidence  of  its  contents:  ...  4.  An 
agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property, 
or  of  an  interest  therein;  and  such  agreement, 
if  made  by  an  agent  of  the  party  sought  to  be 
charged,  is  invalid,  unless  the  authority  of  the 
agent  is  in  writing,  subscribed  by  the  party 
sought  to  be  charged;  .  .  . 

Federal  Rules  of  Civil  Procedure 

Rule  52.     Findings  by  the  Court 

(a)  Effect.  In  all  actions  tried  upon  the 
facts  without  a  jury  or  with  an  advisory  jury, 
the  court  shall  find  the  facts  specially  and  state 
separately  its  conclusions  of  law  thereon  and 
direct  the  entry  of  the  appropriate  judgment; 
and  in  granting  or  refusing  interlocutory  injunc- 
tions the  court  shall  similarly  set  forth  the  find- 
ings of  fact  and  conclusion  of  law  which  con- 
stitute the  grounds  of  its  action.  Findings  of  fact 
shall  not  be  set  aside  unless  clearly  erroneous, 
and  due  regard  shall  be  given  to  the  opportunity 
of  the  trial  court  to  judge  of  the  credibility  of 
the  witnesses.  The  fijidings  of  a  master,  to  the 
extent  that  the  court  adopts  them,  shall  be  con- 
sidered as  the  findings  of  the  court.  If  an 
opinion  or  memorandum  of  decision  is  filed,  it 
will  be  sufficient  if  the  findings  of  fact  and  con- 
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elusions  of  law  appear  therein.  Findings  of  fact 
and  conclusions  of  law  are  unnecessary  on  de- 
cisions of  motions  under  Rules  12  or  56  or  any 
other  motion  except  as  provided  in  Rule  41  (b). 
As  amended  Dec.  27,  1946,  effective  March  19, 
1948.  .  .  . 


SUMMARY  OF  ARGUMENT. 

Appellant  contends  that  the  District  Court  of 
Guam  was  in  error  in  giving  judgment  to  the  defend- 
ant rather  than  to  the  plaintiff.  Appellant  proved 
and  it  was  not  denied  that  title  to  the  property  in 
question  was  until  the  deed  to  appellant  in  his  gran- 
tor, that  the  property  was  conveyed  by  warrantee 
deed  to  the  appellant,  that  the  appellee  never  had 
title  and  never  had  an  interest  of  record  in  the  prop- 
erty which  is  the  subject  matter  of  this  action.  That 
the  court  misconstrued  the  statutes  of  the  unincor- 
porated territory  of  Guam  which  provide  that  an 
estate  at  will — appellant  had  an  oral  license — may  be 
terminated  by  thirty  (30)  days  notice  in  writing. 
This  was  done.  That  the  building  built  without 
permission  becomes  by  statute  in  the  absence  of  an 
agreement  part  of  the  land.  No  agreement  was 
shown  by  appellee.  That  in  any  event  an  owner 
out  of  possession  may  convey  his  property.  That 
by  statute  title  or  an  interest  could  only  be  trans- 
ferred by  a  written  instrument — there  was  none  to 
appellee,  as  he  admitted.  That  title  to  registered 
land  cannot  be  acquired  adversely  and  must  be  trans- 
ferred by  a  conveyance  in  writing.     There  was  no 
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conveyance  to  appellee.  That  in  any  event  the  claim 
of  appellee  to  title  is  barred  by  Section  320  of  the 
Code  of  Civil  Procedure  of  Guam  as  shown  by  ap- 
pellee's own  testimony. 

That  the  entire  weight  of  the  evidence  is  against 
the  judgment  of  the  court.  Mr.  Untalan,  the  owner 
of  a  piece  of  registered  land,  could  only  be  divested 
of  title  by  operation  of  law  or  by  his  own  deed. 
He  executed  this  deed  to  appellant.  Appellee  by  his 
own  testimony  never  paid  taxes  on  the  land.  Ap- 
pellee did  not  pay  rent  for  its  use.  Appellee  produced 
a  tax  bill  which  covered  the  house  situated  on  this 
land.  This  receipted  bill  showed  that  appellee  had 
held  out  to  the  Government  and  presumably  the 
public  in  general  that  the  house  was  located  on  an- 
other adjacent  lot.  Appellee  did  not  endeavor  to 
correct  this  error  if  it  was  one.  Yet  appellee  is  an 
experienced  business  man  of  substantial  interests. 
That  the  entire  evidence  showed  that  under  the  stat- 
utes of  Guam  the  appellee  can  claim  no  rights  in 
or  to  this  property  over  and  above  the  oral  license, 
revocable  at  will,  to  use  for  agricultural  purposes. 
No  interest  was  ever  granted  to  the  appellee  or  ac- 
quired by  him. 

The  court  misconstrued  the  deed  to  appellant  when 
it  considered  that  there  was  any  notice  to  appellant 
of  an  adverse  claim  or  interest.  An  oral  license  is 
not  a  claim  or  an  interest  in  real  estate  and  is  by 
its  very  nature  revocable  at  will.  Under  the  statutes 
registered  land  cannot  be  claimed  adversely.  The 
defendant's  claim  to  hold  title  by  adverse  possession 
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is  not  a  defense  which  in  the  circumstances  can  be 
considered  since  it  is  contrary  to  the  express  pro- 
visions of  the  statutes. 

The  court  was  in  grave  error  when,  without  making 
finding  of  fact  or  conclusions  of  law^  therefrom,  it 
did  not  finally  determine  the  issues.  Possession  is 
one  issue,  but  the  court  failed  to  determine  the  rea- 
sonable monthly  rental  value,  determine  the  period 
of  appellee's  occupancy,  if  any,  or  determine  who 
owned  the  property,  all  issues  raised  by  the  plead- 
ings and  before  the  court.  The  court  should  be 
reversed  and  instructed  to  enter  judgment  for  the 
plaintiff. 


I. 

THE  COURT  ERRED  IN  NOT  ENTERING  JUDGMENT 
FOR  THE  PLAINTIFF. 

The  court  was  in  error  when  it  failed  to  give  judg- 
ment for  the  plaintiff  and  acted  contrary  to  the 
statutes  and  the  evidence  in  this  case.  The  issues 
and  factual  situation  in  this  case  are  few  and  appel- 
lant contends  are  very  simple.  Jesus  B.  Untalan 
had  for  many  years  owned  a  parcel  of  land  in  the 
unincorporated  territory  of  Guam.  (Stipulation  T.R. 
16-17,  Certificate  of  Guaranteed  Claim  No.  3526, 
27  January  1932.  Plaintiff's  Exhibit  No.  1.)  It  was 
admitted  that  this  Lot  No.  2288,  Lalo,  Barrigada, 
less  certain  portions  conveyed  or  condemned  previ- 
ously and  not  herein  of  concern  was  conveyed,  includ- 
ing  the   reversion   of   certain   portions   hold   by   the 
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conveyance  to  appellee.  That  in  any  event  the  claim 
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of  an  adverse  claim  or  interest.  An  oral  license  is 
not  a  claim  or  an  interest  in  real  estate  and  is  by 
its  very  nature  revocable  at  will.  Under  the  statutes 
registered  land  cannot  be  claimed  adversely.  The 
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is  not  a  defense  which  in  the  circumstances  can  be 
considered  since  it  is  contrary  to  the  express  pro- 
visions of  the  statutes. 

The  court  was  in  grave  error  when,  without  making 
finding  of  fact  or  conclusions  of  law^  therefrom,  it 
did  not  finally  determine  the  issues.  Possession  is 
one  issue,  but  the  court  failed  to  determine  the  rea- 
sonable monthly  rental  value,  determine  the  period 
of  appellee's  occupancy,  if  any,  or  determine  who 
owned  the  property,  all  issues  raised  by  the  plead- 
ings and  before  the  court.  The  court  should  be 
reversed  and  instructed  to  enter  judgment  for  the 
plaintiff. 


I. 

THE  COURT  ERRED  IN  NOT  ENTERING  JUDGMENT 
FOR  THE  PLAINTIFF. 

The  court  was  in  error  when  it  failed  to  give  judg- 
ment for  the  plaintiff  and  acted  contrary  to  the 
statutes  and  the  evidence  in  this  case.  The  issues 
and  factual  situation  in  this  case  are  few  and  appel- 
lant contends  are  very  simple.  Jesus  B.  Untalan 
had  for  many  years  owned  a  parcel  of  land  in  the 
unincorporated  territory  of  Guam.  (Stipulation  T.R. 
16-17,  Certificate  of  Guaranteed  Claim  No.  3526, 
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admitted  that  this  Lot  No.  2288,  Lalo,  Barrigada, 
less  certain  portions  conveyed  or  condemned  previ- 
ously and  not  herein  of  concern  was  conveyed,  includ- 
ing  the   reversion   of   certain   portions  hold   by   the 
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Government  for  highway  purposes  the  title  to  which 
is  inclusive,  by  warrantee  deed  to  Francis  L.  Sauget 
on  the  29th  day  of  June  1954  by  Jesus  B.  Untalan. 
This  instrument  was  recorded  in  the  Department  of 
Land  Management  on  29  June  1954  as  Instrument 
027298  (Plaintiff's  Exhibit  No.  2,  T.R.  17-18).  Thus 
appellant  contends  that  he  has  clearly  shown  that 
Jesus  B.  Untalan  was  the  registered  owner  of  Lot 
2288,  Lalo,  Barrigada.  (T.R.  21.)  Jose  C.  Laguana, 
the  custodian  of  the  Land  Records  (T.R.  15),  stated 
that  he  had  examined  the  records,  that  Jesus  B. 
Untalan  was  the  owner  of  the  lot  in  question,  that 
there  remained  a  portion  untransf erred  which  portion 
in  1954  was  conveyed  to  appellant  Sauget  (T.R. 
23).  That  all  of  the  instruments  affecting  Lot  2288 
were  present  in  court.  (T.R.  23.)  A  map  showing 
the  property  in  question,  the  portion  sold  to  appel- 
lant shaded  in  green  (Plaintiff's  Exhibit  No.  3),  was 
introduced  without  objection.  (T.R.  25.)  Jesus  B. 
Untalan,  the  original  owner,  a  witness  for  plaintiff 
testified  that  he  executed  the  deed  to  the  appellant, 
that  he  never  sold  any  portion  though  some  was  taken 
by  the  Government  (T.R.  32-33),  never  sold  any 
part  or  interest  to  anyone  other  than  Mr.  Sauget 
(T.R.  34). 

Thus  on  the  admitted  facts  and  uncontradicted 
testimony  we  are  presented  with  a  clear  cut  legal 
question.  Who,  under  the  statute,  owns  the  real 
estate  and  who  is  entitled  to  judgment.  Appellant 
contends  that  upon  the  uncontroverted  facts  when 
the  statutes  are  considered  it  is  clear  that  the  court 
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was  in  error  when  it  entered  judgment  in  favor  of 
the  defendant.  The  Civil  Code  of  Guam  controls 
and  the  following  section  clearly  sets  forth  the 
answer.  Appellant  contends  the  law  is  clear.  Sec- 
tions 732,  1047  pp.  4,  5  ante  clearly  determines  title  to 
the  building.  Sections  789-792  p.  4  ante  gives  the 
rule  for  termination  of  the  license  and  remedies 
thereunder.  Section  1091  p.  5  ante  sets  forth  the  re- 
quirement of  an  instrument  in  writing  to  convey  this 
title.  Sections  1157.34,  1157.35  and  1157.38  pp.  5,  6 
ante  clearly  forbid  loss  of  title  to  registered  land  by 
adverse  possession  and  further  state  that  the  grantee 
is  not  charged  with  the  duty  to  make  any  inquiries 
as  to  adverse  claim  or  other  interests.  The  defend- 
ant could  not  prevail  against  the  appellant  in  view 
of  Sections  1214,  1624,  1951,  pp.  6-7  ante.  Clearly 
from  the  evidence  in  this  case  when  compared  with 
the  Statutes  of  Guam,  but  one  conclusion  could  or 
should  be  drawn.  Jesus  B.  Untalan  was  the  recorded 
and  registered  owner  of  the  land  in  question.  His 
title  could  not  be  defeated  by  adverse  possession, 
title  to  registered  land  could  only  be  transferred  by 
a  written  instrument.  Mr.  Untalan  conveyed  his 
land  to  the  appellant  Sauget  by  a  written  instrument. 
The  instrument  was  recorded.  Mr.  Villagomez,  the 
appellee,  had  no  written  instrument.  He  had  a  per- 
mit, license  or  use  at  will.  This  could  not  ripen  into 
more.  There  was  no  interest.  The  grantee  from 
Mr.  Untalan  was  not  charged  with  making  any  in- 
quiry. He  did  what  the  statute  provides.  He  checked 
the    certificate    of   registration,    he    then    purchased. 
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A  license  can  be  terminated  by  a  notice  of  revoca- 
tion. This  notice  was  given  in  compliance  with  the 
statute.  Mr.  Villagomez  was  required  to  vacate. 
He  did  not  do  so.  Appellant  contends  that  the  court 
was  in  error  when  it  failed  to  enter  judgment  for  the 
plaintiff. 


II. 

THE  COURT  MISCONSTRUED  THE  PERTINENT   STATUTES 
OF  THE  UNINCORPORATED  TERRITORY  OF  GUAM. 

The  court  failed  to  recognize  the  fact  that  in  this 
factual  situation  the  question  of  adverse  possession 
of  any  right  in  or  to  this  property  could  not  arise. 
This  is  clear  from  the  statute.  This  was  registered 
land  and  title  is  governed  by  the  Registration  Act. 
(Testimony  and  stipulation,  T.R.  16,  17;  Sections 
1157.34,  1157.35,  1157.38  ante.)  Thus  evidence  per- 
mitted by  the  court  in  support  of  the  defendant's 
claim  to  have  title  adversely,  to  have  purchased  by 
an  oral  agreement,  to  have  perfected  his  title  by 
proscription  are  clearly  outside  the  permissible  issues 
of  this  case. 

Appellant  contends  that  the  only  question  the  court 
could  consider  was  whether  there  were  any  rights 
acquired  prior  to  the  deed  to  appellant  Sauget  which 
precluded  his  deed  from  being  effective.  If  not  the 
other  issue,  did  Sauget  give  notices  in  compliance 
with  the  statutes — appellant  contends  that  this  fact 
is  admitted  by  the  pleadings  and  proven  by  the 
evidence  of  Sauget.     This  being  so,  the  final  ques- 
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tion  was  the  damages  for  holding   over  and  when 
possession  should  be  delivered  to  Sauget. 

Rather  the  court  considered  evidence  allegedly 
supporting  the  flimsy  claim  of  adverse  possession,  of 
purchase  orally,  of  payment  of  taxes  yet  in  the  name 
of  Jesus  B.  Untalan.  The  only  tax  bill  defendant 
Villagomez  produced  was  on  the  adjoining  lot  and 
showed  the  house  to  be  situated  on  that  lot.  Would 
a  search  of  any  records  show  the  actual  facts.  Ap- 
pellant believes  not.  (T.R.  65-67.)  The  court  failed 
to  construe  the  meaning  of  a  license  in  accordance 
with  the  plain  intention  of  the  statute. 

Appellant  contends  that  the  intent  of  the  Land 
Registration  Act  and  the  related  statutes  respecting 
real  estate  is  plain  and  that  the  prime  purpose  of 
these  sections  is  to  avoid  and  preclude  such  actions 
as  this  one  and  to  bar  this  type  of  defense.  Every- 
one is  presumed  to  know  the  law.  Registration  of 
land  is  conclusive.  The  public  records  are  notice 
to  every  one. 

The  court  erred  in  considering,  once  the  fact  of 
registration  was  established,  any  evidence  contrary  to 
the  statute  which  tended  to  impeach  title. 

Therefore,  appellant  contends  the  court  erred,  that 
the  case  should  be  reversed  and  the  court  directed 
to  determine  damages  and  enter  judgment  for  the 
appellant. 
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III. 

THE  JUDGMENT  IS  CONTRARY  TO  AND  AGAINST  THE 
WEIGHT  OF  THE  EVIDENCE. 

Appellant  contends  that  having  established  the  fact 
of  the  land  in  question  being  registered,  that  there 
was  no  conveyance  of  the  piece  to  anyone  but  appel- 
lant Sauget.  Any  evidence  tending  in  any  manner 
to  impeach  his  title  or  to  diminish  it  is  incompetent 
and  cannot  be  considered  and  that  the  fact  of  title 
being  in  Sauget  is  conclusive.  This  cannot  be  con- 
tradicted. The  evidence  of  the  defendant  as  to  build- 
ing the  house,  the  alleged  oral  contract,  the  payment 
of  taxes,  always  in  the  name  of  Jesus  B.  Untalan, 
are  not  competent  to  alter  the  fact  of  title  and  as  to 
Mr.  Sauget  shall  not  have  been  considered.  The 
court  seemed  to  consider  implied  fraud  or  some  type 
of  estoppel.  However,  since  fraud  was  not  pleaded 
as  a  defense  under  the  Federal  Rules  it  cannot  be 
considered.  In  any  event  it  would  not  be  that  of 
Mr.  Sauget.  He,  in  accordance  with  the  statute 
relied  upon  the  certificate  of  title.  Surely  one  need 
do  no  more  than  comply  with  the  law.  When  the 
immaterial  and  incompetent  evidence  is  disregarded 
and  alone  the  competent  evidence  considered,  it  is 
clear  that  it  was  established  conclusively  that  Mr. 
Sauget  was  the  owner  of  this  property,  that  he  has 
the  right  to  possession  and  that  the  only  undeter- 
mined fact  is  the  proper  measure  of  damages. 

If  the  court  had  prepared  or  caused  to  be  prepared 
findings  of  fact  and  conclusions  of  law  the  fact  would 
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have  been  clear.   The  court,  had  it  considered  proper 
findings  of  fact,  would  not  have  fallen  into  the  error. 

Appellant  contends  that  the  judgment  is  contrary 
and  opposed  to  the  competent  evidence  and  is  based 
upon  evidence  entitled  to  no  weight  and  should  be 
reversed. 


IV. 

THE  COURT  MISCONSTRUED  THE  DEED  TO  THE  PLAINTIFr. 

The  deed  to  the  plaintiff,  T.R.  17.  Plaintiff's  Ex- 
hibit No.  2.  A  full  covenant  warranty  deed  does 
contain  a  recital  of  an  oral  license  to  the  appellee 
Villagomez.  However,  the  court  construed  this  to 
be  an  estate  or  an  interest  in  the  land.  In  this  the 
court,  appellant  contends,  was  in  error.  First  and 
foremost  appellee  denies  that  he  had  a  license.  He 
claims  ownership.  Ownership  cannot  be  proved  or 
acquired  either  by  an  oral  agreement  to  sell  even  if 
such  were  the  fact,  or  by  adverse  possession.  In  both 
instances  the  statutes  of  Guam  preclude  such  proof 
in  the  matter  of  registered  land  as  here  under  con- 
sideration. The  appellee  claims  no  lease.  Of  course 
a  lease  is  void  unless  in  writing  and  recorded  if  for 
over  one  year.  Thus,  lease  is  not  in  issue.  From 
the  terms  of  the  deed  and  the  evidence  at  the  trial, 
what  could  appellee  have?  Appellant  claims  either 
a  license  or  he  was  a  trespasser.  No  allegation  of 
trespass  was  or  is  made.  Appellee  had  a  mere 
license.     Yet  the  deed  being  a  warrantee  deed,  the 
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oral  license  which  under  the  statutes  requires  a 
thirty  day  notice  to  quit  and  therefore  constitutes 
an  encumbrance,  to  avoid  a  breach  of  warrantee  had 
to  be  recited.  Can  this  recital  convey  any  interest 
in  the  land  to  appellee.  Is  not  the  proper  and  only 
construction  which  the  court  could  place  upon  this 
provision  that  it  constituted  notice  to  the  appellant 
of  the  oral  license  and  that  whenever  he  desired  to 
terminate  it  he  should  give  the  required  notice.  Ap- 
pellant claims  that  the  court  w^as  in  error  in  holding 
that  this  clause  did  more  than  advise  him  of  the 
fact  that  there  was  a  licensee  in  possession.  That 
it  did  no  more  than  tell  him  that  to  obtain  possession 
he  had  to  revoke  this  license,  as  he  did. 


V. 

THE  COURT   ERRED   IN  CONSIDERING  DEFENDANT'S   CLAIM 
TO  HAVE  TITLE  BY  ADVERSE  POSSESSION. 

Adverse  possession  can  only  be  perfected  and  ripen 
into  title  which  may  be  perfected  in  accordance  with 
the  provisions  of  the  statutes.  Adverse  possession 
is  a  fictitious  transfer  of  title  from  one  person  to 
another  without  consideration  and  as  a  matter  of 
public  policy.  It  is  not  created  for  the  purpose  of 
depriving  a  man  of  his  property  for  the  benefit  of  a 
wrong-doer  and  must  be  in  strict  compliance  with 
the  statutes.  It  cannot  be  pled  as  a  defense  neither 
can  it  be  perfected  except  in  those  instances  where 
the   statute  permits. 
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This  land,  herein  concerned,  is  registered  land. 
None  can  obtain  title  adversely  to  registered  land. 
(Sections  of  the  Civil  Code  1157.34,  1157.35,  1157.38, 
pp.  5,  6  ante.)  These  sections  clearly  preclude  any 
attempt  to  establish  title  except  by  deed.  Therefore 
the  court  erred  in  permitting  the  appellee  to  intro- 
duce any  evidence  on  this  defense  and  is  in  error 
when  it  considered  this  defense  to  be  of  any  validity 
in  this  case.  Further,  the  appellee  holding  under  a 
license  cannot  hold  adversely  to  the  grantor  of  the 
license.  The  testimony  of  appellee  and  his  witnesses 
(T.R.  pp.  59-66,  68-74),  fails  to  show  other  than  the 
appellee  was  not  claiming  title  but  was  holding  under 
and  from  Mr.  Untalan.  Surely  this  is  not  competent 
evidence  to  establish  title. 

The  appellee  did  not  in  any  event  meet  with  the 
requirements  of  Sections  320,  321,  325,  326,  of  the 
Code  of  Civil  Procedure,  pp.  8,  9, 10  ante,  under  which 
he  could  claim  if  at  all  to  have  title  by  adverse 
possession. 

Appellant  concludes  therefore  that  the  court  erred 
in  considering  the  defense  of  adverse  possession  and 
the  testimony  of  appellee  and  his  witnesses  except 
as  admissions  of  appellant's  title. 
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VI. 

THE  COURT  ERRED  IN  NOT  FINALLY  DETERMINING 
THE  ISSUES. 

In  this  case  appellant  claims  that  all  the  material 
facts  and  issues  were  before  the  court.  The  court 
did  have  jurisdiction.  All  issues  were  clearly  raised 
by  the  pleadings.  Namely,  appellant  claimed  owner- 
ship, that  the  appellee  was  a  mere  licensee,  that  his 
license  was  revoked  in  accordance  with  the  statute. 
That  appellant  was  entitled  to  possession.  That  the 
reasonable  rental  value  was  $225.00  per  month  and 
that  for  wilfully  holding  over  he  was  entitled  to 
triple  rental  as  damages. 

Appellee  claimed  ownership,  both  by  oral  purchase 
and  by  adverse  possession  and  claimed  the  right  to 
possession.  Clearly  all  issues  were  before  the  court. 
It  was  admitted  that  title  was  and  is  in  appellant 
Sauget.  The  statutes  preclude  defendant  obtaining 
title  adversely  since  the  land  was  registered,  a  fact 
stipulated.  The  statutes  declare  void  an  oral  sale  of 
land.  The  actions  of  the  appellee  as  he  himself  testi- 
fied are  inconsistent  with  a  claim  of  ownership. 

The  issues  appellant  claims  are  simple  once  his 
title  was  admitted.  What  was  the  measure  of  dam- 
ages for  holding  over  and  when  was  he  entitled  to 
possession.  The  oral  opinion  of  the  court  assumes 
duties  and  obligations  upon  the  part  of  the  appellant 
wliich  are  contrary  to  the  express  provisions  of  the 
statutes,  set  forth  ante. 
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This  is  an  action  of  ejectment  and  the  issues  are 
clearly  threefold,  title,  damages  and  possession.  Ad- 
verse possession  is  not  and  cannot  be  an  issue  here. 

The  court  having  found  title  to  be  in  appellant 
erred  in  not  deciding  the  remaining  issues  of  this 
case,  all  matters  within  the  jurisdiction  of  this  court 
and  all  raised  by  the  pleadings.  Rather,  the  court 
preferred  to  rest  its  findings  upon  some  theory  of 
adverse  possession  without  title  and  contrary  to  the 
statutes. 

The  court  rather  than  leaving  an  action  within  its 
jurisdiction  and  before  it  in  an  inconclusive  state 
should  have  found  all  the  facts  and  therefrom  decided 
the  issues  there  presented  and  it  was  error  not  to 
do  so. 


CONCLUSION. 

In  conclusion,  the  appellant  claims  that  the  court 
was  in  error  and  the  judgment  should  be  reversed 
and  remanded  with  instructions  to  determine  the 
damages  and  enter  judgment  for  the  appellant. 

Appellant  believes  that  the  court  clearly  miscon- 
strued the  pertinent  statutes  and  was  in  error;  that 
the  judgment  is  opposed  to  and  contrary  to  not  only 
the  law  but  the  evidence  and  further  the  court  was 
in  error  in  its  construction  of  the  deed  to  appellant. 

That  the  court  was  precluded  by  the  statute  and 
in  error  in  giving  any  consideration  to  the  contentions 
of  adverse  possession. 
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Therefore,  the  appellant  concludes  that  it  has  been 
demonstrated  and  the  record  clearly  shows  that  the 
judgment  should  be  reversed  and  judgment  for  poses- 
sion  and  damages  entered  for  the  appellant. 

Dated,  Agana,  unincorporated  territory  of  Guam. 
25  March  1955. 

Respectfully  submitted, 

FiNTON  J.  Phelan,  Jr., 
Attorney  for  Appellant. 


